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PKEFACE. 

This  is  an  attempt — more  or  less  imperfect  from  the  nature 
of  the  task — to  discuss  the  legal  effect  of  war  upon  contract, 
with  special  reference  to  present  circumstances,  in  a  manner 
as  concise,  exhaustive,  and  practical  as  possible.  The  Table 
of  Contents  shows  the  scheme  of  arrangement.  Such  an 
undertaking  would  have  been  impossible  without  the  incor- 
poration of  full  reports  of  the  leading  British  and  American 
cases,  the  headnotes  to  which  are  generally  my  own.  These 
cases  amplify  and  supplement  the  statement  of  the  law  con- 
tained in  Part  I.,  where  I  have  freely  cited  American  decisions 
as  persuasive  authority  on  questions  hitherto  undecided  in 
this  country.  Notes  of  the  most  recent  cases  will  be  found 
in  the  Addendum. 

The  Incorporated  Council  of  Law  Reporting  generously 
gave  me  leave  to  reproduce  from  their  Law  Reports  the 
cases  of  Janson  v.  Driefontein  Consolidated  Mines,  Limited 
[1902]  A.C.  484  and  Nigel  Gold  Mining  Company  v.  Hoade 
[1901]  2  K.B.  849,  and  from  Weekly  Notes  the  cases  of  Princess 
Thurn  and  Taxis  v.  Moffitt  (W.N.  of  24th  October,  1914) 
and  Robinson  &  Co.  v.  Continental  Insurance  Company  of 
Mannheim  (W.N.  of  31st  October,  1914).  For  this  permission 
I  return  my  most  cordial  acknowledgments. 

WILLIAM   FINLAYSON   TROTTER. 


The  University  or  Sheffield, 
December,  1914. 
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(3)  after  section  2  (2) 

In  the  last  paragraph  of  section  11  (p.  38)  it  is  wrongly  stated 
on  American  authority  that  payment  might  be  made  to  an  enemy's 
agent  in  this  country.  This  is  not  so.  Such  a  transaction  is  expressly 
forbidden  by  the  Trading  with  the  Enemy  Proclamation  No.  2  of 
9th  September,  1914,  Article  5  (1).  See  Orenstein  &  Koppel  v.  Egyptian 
Phosphate  Company,  Limited,  1914,  2  S.L.T.  293,  which  is  noted  on 
pp.  428-430,  infra.  Any  further  implication  to  that  effect,  e.g.,  on 
p.  41  (second  last  paragraph),  is  therefore  negatived.  Such  payment 
being  illegal  and  void,  the  British  Courts  would  presumably  not 
uphold  it  after  the  war ;  and  in  this  respect  the  American  cases 
(on  p.  40(6))  would  probably  not  be  followed. 
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PART   I. 
STATEMENT   OF   THE   LAW. 


THE  LAW  OF  CONTRACT  DURING  WAR, 


STATEMENT  OF  THE  LAW. 

1.  The    Definition    of    War. — In    Driefontein    Consoli- 
dated   Mines   v.    Janson,    1900,    2    Q.B.    343,    Mathew,    J., 
observed  that  what  constitutes  a  state  of  war  is  well  described 
in  Hall's  Treatise  on  International  Law,  6th  edition,  p.  60,  in 
the   following   passage :  — "  When   differences   between    States 
reach  a  point  at  which  both  parties  resort  to  force,  or  one 
of  them  does  acts  of  violence  which  the  other  chooses  to  look 
upon  as  a  breach  of  the  peace,  the  relation  of  war  is  set  up, 
in  which  the  combatants  may  use  regulated  violence  against 
each   other  until  one  of  them   has   been  brought  to   accept 
such  terms  as  his  enemy  is  willing  to  grant."     It  may  be 
added  that  the  belligerents  need  not  be  States  in  the  full  sense 
of  that  term   in   international   law.        One   or   other   may   be 
communities  which  have  received  recognition  of  belligerency, 
i.e.,  which,  for  the  purposes  of  the  contest,  are  deemed  States. 
Thus,  when  a  party  in  rebellion,  as  happened  in  the  case  of 
the  American  Civil  War,   occupy  and  hold  a  certain  portion 
of  territory  in  a  hostile  manner,  have  declared  their  independ- 
ence, have  cast  off  their  allegiance,  have  organised  armies,  and 
have  commenced  hostilities  against  their  former  sovereign,  the 
world  recognises  them  as  belligerents  and  the  contest  as  a  war 
(Lewis  fy  Go.  v.  Ludwich,  1869,  98  American  Decisions,  459). 

War  has  to  be  distinguished  from  other  acts  of  force,  such 
as  embargo  and  pacific  blockade,  which  do  not  amount  to  it, 
because  the  parties  to  them  do  not  regard  themselves  as 
belligerents,  and  commercial  intercourse  between  their  subjects 
is  not  suspended  outside  the  area  of  the  forcible  proceedings. 
Instances  of  such  acts  are  the  blockade  by  the  Great  Powers 
of  the  coasts  of  Greece  in  1887  in  order  to  prevent  the  Greeks 
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from  making  war  on  Turkey,  and  the  embargo  laid  on  all 
Dutch  vessels  in  British  ports  in  1803,  because  this  country- 
feared  that  Holland  was  going  to  join  France  in  war  against 
her.  The  legal  effects  of  embargo  will  be  found  in  Lord 
Stowell's  judgment  in  The  "  Boedes  Lust,"  1804,  5  Ch.Rob. 
2447251. 

English  law  recognises  a  state  of  peace  and  a  state  of  war, 
but  knows  of  no  intermediate  state  which  is  neither  one  thing 
nor  the  other.  Though  the  general  effect  of  war  is  to  suspend 
or  end  contracts  between  the  subjects  of  the  belligerent  States, 
the  actual  existence  and  not  the  mere  imminence  of  war  is 
necessary  to  bring  about  such  result. 

Thus,  in  Janson  v.  Driefontein  Consolidated  Mines, 
Limited,  1902,  A.C.  484,  a  British  subject  who  underwrote  a 
policy  of  insurance  of  gold  by  which  a  limited  company  regis- 
tered under  the  laws  of  the  late  South  African  Republic  was 
insured,  among  other  risks,  against  "  arrests,  restraints,  and 
"  detainments  of  all  kings,  princes,  and  peoples,"  was  held 
liable  on  his  contract  to  make  good  the  loss  of  the  gold  through 
its  seizure  by  the  Transvaal  Government  some  days  before  the 
actual  outbreak  of  the  war  with  this  country. 

The  absence  of  diplomatic  intercourse  between  two  States 
and  the  exclusion  of  the  commerce  of  one  from  the  ports  of  the 
other  do  not  constitute  a  state  of  war. 

In  Muller  v.  Thompson,  1811,  2  Camp.  609,  a  voyage  to  a 
Prussian  port  was  held  not  to  be  an  illegal  trading  with  the 
enemy,  although  British  commerce  was  entirely  excluded  from 
the  ports  of  Prussia,  and  there  was  no  diplomatic  intercourse 
between  the  two  countries.  But  there  had  been  neither  a 
declaration  of  war  nor  the  commission  of  any  act  of  hostility. 

Even  though  a  State  may  be  in  the  military  possession  of 
one  of  two  belligerents,  that  will  not  constitute  her  subjects 
enemies  to  the  other  belligerent  if  the  sovereign  power  of  the 
latter  chooses  to  permit  a  continuance  of  intercourse  with  them. 

In  Hagedom  v.  Bell,  1813,  1  M.  &  S.  450,  when  Great 
Britain  was  at  war  with  France,  an  insurance  was  effected  on 
property  shipped  in  this  country  to  Hamburg,  on  account  of 
persons  domiciled  in  this  country,  at  a  time  when  that  town 
was  in  the  military  occupation  of  the  "French,  but  retained  its 
powers  of  civil  government.     The  assured  were  held  entitled  to 
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recover  for  a  loss  which  happened  in  the  course  of  a  voyage 
permitted  by  His  Majesty's  Order  in  Council. 

2.  The  Declaration  of  War. — The  First  Article  of  the 
Convention,  relative  to  the  commencement  of  hostilities, 
agreed  upon  at  The  Hague  Peace  Conference  of  1907,  is  to  the 
effect  that  "  the  contracting  Powers  recognise  that  hostilities 
"  between  them  must  not  commence  without  a  previous  and 
"  unequivocal  warning,  which  shall  take  the  form  either  of  a 
"  declaration  of  war,  giving  reasons,  or  of  an  ultimatum,  with 
"  a  conditional  declaration  of  war." 

On  4th  August  of  this  year  (1914)  a  state  of  war  was 
declared  to  exist  between  Great  Britain  and  Germany  as  from 
11  p.m.  on  that  day,  and  on  12th  August  the  Foreign  Office 
also  notified  that  a  state  of  war  existed  between  this  country 
and  Austria-Hungary  as  from  midnight  of  that  day  [Supple- 
ment to  the  London  Gazette  of  4th  August,  1914 ;  London 
Gazette  of  14th  August,  1914). 

A  state  of  war  may,  however,  exist  independently  of,  and 
prior  to,  a  declaration  of  war  {The  "  Nayade,"  1802,  4  Ch.Rob. 
251)-  But  this  can  only  be  effected  by  an  actual  commence- 
ment of  hostilities  (per  Mellish,  L.J.,  in  The  "  Teutonia," 
1872,  L.R.  4  P.C.  179). 

3.  Judicial  Notice  of  the  Existence  of  War. — The 
American  view  is  that  a  state  of  peace  and  the  continuance 
of  treaties  must  be  presumed  by  all  Courts  of  justice  till  the 
contrary  be  shown ;  and  this  is  presumptio  juris  et  de  jure 
until  the  national  power  of  the  country  in  which  such  Courts 
sit  officially  declares  the  contrary  {The  People  v.  McLeod,  1841, 
37  American  Decisions,  328).  The  English  doctrine  is  the 
same.  "  It  belongs  to  the  Government  of  the  country  to 
"  determine  in  what  relations  of  peace  or  war  any  other  country 
"  stands  towards  it ;  and  ...  it  would  be  unsafe  for 
"  Courts  of  justice  to  take  upon  them,  without  that  authority, 
"to  decide  upon  those  relations.  But  when  the  Crown  has 
"  decided  upon  the  relation  of  peace  or  war  in  which  another 
"country  stands  to  this,  there  is  an  end  of  the  question;  and 
"  in  the  absence  of  any  express  promulgation  of  the  will  of  the 
"  sovereign  in  that  respect,  it  may  be  collected  from  other  acts 
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"  of  the  State  "  (per  Lord  Ellenborough,  C.J.,  in  Blacklume  v. 
Thompson,  1812,  15  East,  89,  90.  See  also  Lord  Macnaghten's 
judgment  in  Janson  v.  Brief  ontein  Consolidated  Mines, 
Limited,  1902,  A.C.  497).  The  existence  of  war  between  Great 
Britain  and  any  foreign  State  is  matter  of  notoriety,  and  need 
not  he  proved  hy  express  evidence  (per  Buller,  J.,  in  Lord 
George  Gordon's  Case,  1787,  22  Howell's  St.  Tr.  230 ;  per  Lord 
Campbell,  C.J.,  in  Alcinous  v.  Nigreu,  1854,  4  E.  &  B.  218). 

4.  Varying  Effect  of  War  upon  Contracts. — The  exist- 
ence of  a  state  of  war  affects  different  contracts  in  different 
ways.  Some  contracts  are  avoided  or  dissolved;  others  are 
rendered  unenforceable  for  the  time  being;  others,  again, 
remain  unaffected.  The  particular  conditions  of  each  con- 
tract materially  affect  the  consideration  of  each  case.  But 
the  chief  circumstances  which  determine  whether  any  given 
contract  is  valid  or  void  or  dissolved,  enforceable  or  unenforce- 
able during  war,  seem  to  be  the  following: — 

(i.)  The  enemy  or  friendly  character  of  the  party  or  parties 
with  whom  the  contract  was  made. 

(ii.)  The  time  when  the  contract  was  concluded.  Was  it 
made  before  the  outbreak  of  war  or  during  its 
continuance  ? 

(iii.)  The  fact  that  the  contract  is  executory  or  not. 

(iv.)  The  possibility  or  impossibility  of  performance  owing 
to  a  state  of  war. 

(v.)  The  subject-matter  of  the  contract.  Was  the  contract, 
for  example,  one  for  the  exportation  of  goods  of 
which  the  exportation  has  been  forbidden  by  law? 

5.  Meaning  of  Alien  Enemy. — The  status  of  a  person,  as 
whether  alien  or  not,  is  determined  by  English  law  (In  re 
Adam,  1837,  1  Moo.  P.C.  460). 

An  alien  enemy,  in  the  primary  sense  of  the  words,  is  a 
natural-born  subject  of  a  State  which  is  at  war  with  this 
country  (Calvin's  Case,  1608,  7  Co.  Rep.  1).  But  birth  is  not 
now  the  sole  factor  in  determining  nationality.  A  person  may 
become  a  subject  of  a  State  by  naturalisation.  A  British 
subject,  for  instance,  who,  when  in  any  foreign  State,  and  not 
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under  disability,  by  obtaining  a  certificate  of  naturalisation  or 
by  any  otber  voluntary  act,  becomes  naturalised  therein,  ceases 
to  be  a  British  subject  (the  British  Nationality  and  Status  of 
Aliens  Act,  1914,  4  &  5  Geo.  V.,  sec.  13).  Should  that  State 
be  at  war  with  Great  Britain,  such  a  person  will  be  an  alien 
enemy.  Further,  for  all  commercial  purposes,  any  one  resid- 
ing or  trading  in  a  hostile  State,  even  though  not  a  natural- 
born  or  naturalised  subject  of  that  State,  is  deemed  an  alien 
enemy. 

An  alien  enemy  may  thus  be  defined  as  a  natural-born  or 
naturalised  subject  of,  or  any  other  person  resident  or  carrying 
on  business  in,  a  State  for  the  time  being  at  war  with  His 
Majesty. 

So  the  following  are  alien  enemies  :  — 

(i.)  A  natural-born  or  naturalised  subject  of  a  State  which 
is  at  war  with  Great  Britain. 

(ii.)  A  subject  of  a  neutral  State  residing  and  trading  in 
enemy  territory  (Albretcht  v.  Sussman,  1813,  2 
Ves.  &  B.  323;  Sorensen  v.  Reg.,  1857,  11  Moo.  P.O. 
141). 

(iii.)  A  British  subject  who  adheres  to  the  King's  enemies 
by  residing  or  trading  in  a  hostile  State  (M'Connell 
v.  Hector,  1802,  3  Bos.  &  P.  113 ;  Roberts  v.  Hardy, 
1815,  3  M.  &  S.  533;  Willison  v.  Patteson,  1817, 
7  Taunt.  439). 

(iv.)  A  British  subject,  even  though  domiciled  in  British 
territory,  may  acquire  enemy  character  by  being  a 
shareholder  in,  or  a  mortgagee  of,  an  enemy  ship, 
and  may  thus  suffer  loss  through  the  capture  of 
such  vessel  as  prize  of  war  by  a  British  cruiser  (The 
"  Marie  Glaeser,"  1914,  137  Law  Times,  468). 

6.  Domicile  as  Test  of  Enemy  Character. — "  When  con- 
sidering questions  arising  with  an  alien  enemy,  it  is  not  the 
"  nationality  of  a  person,  but  his  place  of  business  during  war, 
"  that  is  important.  An  Englishman  carrying  on  business  in 
"  an  enemy's  country  is  treated  as  an  alien  enemy  in  consider- 
"ing  the  validity  or  invalidity  of  his  commercial  contracts 
"  (M'Connell  v.  Hector,  1802,  3  Bos.  &  P.  113).       Again,  the 
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"  subject  of  a  State  at  war  with  this  country,  but  who  is  carry- 
ing on  business  here  or  in  a  foreign  neutral  country,  is 
"  not  treated  as  an  alien  enemy ;  the  validity  of  his  contracts 
"  does  not  depend  on  his  nationality,  nor  even  on  what  is  his 
"  real  domicile,  but  on  the  place  or  places  in  which  he  carries 
"  on  his  business  or  businesses  (Wells  v.  Williams,  1698,  1  Salk. 
"45).  As  observed  by  Sir  William  Scott  in  The  '  Yonge 
" '  Classina,'  1804,  5  Ch.Rob.  302-3,  '  a  man  may  have  mer- 
" '  can  tile  concerns  in  two  countries,  and  if  he  acts  as  a 
"  '  merchant  in  both  he  must  be  liable  to  be  considered  as  a 
" '  subject  of  both  with  regard  to  the  transactions  originating, 
" '  respectively,  in  those  countries.  That  he  has  no  fixed 
"  '  counting-house  in  the  enemy's  country  will  not  be  decisive.' 
"See  also  The  'Portland,'  1800,  3  Ch.Rob.  41." 

The  above  passage  from  Lord  Lindley's  judgment  in  Janson 
v.  Driefontein  Consolidated  Mines,  Limited,  1902,  A.C.  505, 
shows  that  the  term  "  domicile  "  is  used  in  two  senses,  firstly, 
regardless  of  trade  or  commerce,  and  more  in  relation  to  the 
person,  and,  secondly,  in  direct  reference  to  a  person's  place 
of  business.  Dicey  calls  the  former  the  civil  and  the  latter 
the  commercial  domicile  of  a  person  (Conflict  of  Laws,  2nd 
edition,  App.  n.  7,  pp.  740  et  seq.).  In  many  cases  the  two 
domiciles  are  the  same.  But  this  can  only  occur,  if  it  does, 
when  the  person  is  a  trader.  But  all  persons  are  not  mer- 
chants; and  even  when  a  person  is  such,  his  personal  or  civil 
domicile  may  not  coincide  with  his  commercial  domicile.  It 
is  therefore  important  to  distinguish  the  two  kinds  of  domicile. 

The  personal  or  civil  domicile  of  a  person  is  the  place 
where  he  has  his  permanent  home  (Whicker  v.  Hume,  1858, 
7  H.L.Cas.  124;  Attorney- General  v.  Roive,  1862,  1  H.  &  C.  31). 
A  judicial  definition  of  it,  somewhat  in  the  form  of  an  Irish 
bull,  was,  the  writer  believes,  "the  place  where  you  would 
"  always  find  a  man  if  for  some  good  reason  he  was  not  else- 
"  where  at  the  time."  (But  the  writer  has  not  the  reference 
at  hand.) 

"  It  is  a  settled  principle  that  no  man  shall  be  without  a 
"  domicile,  and  to  secure  this  result  the  law  attributes  to  every 
"  individual,  as  soon  as  he  is  born,  the  domicile  of  the  father 
"if  the  child  be  legitimate,  or  the  domicile  of  the  mother  if 
"  illegitimate.     This  has  been  called  the  domicile  of  origin,  and 
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"it  is  involuntary.  Other  domiciles  are  domiciles  of  choice; 
"  for  as  soon  as  the  individual  is  sui  juris,  it  is  competent  to  him 
"  to  elect  and  assume  another  domicile,  the  continuance  of  which 
"  depends  upon  his  will  and  act.  When  another  domicile  is  put 
"  on,  the  domicile  of  origin  is  for  that  purpose  relinquished,  and 
"  remains  in  abeyance  during  the  continuance  of  the  domicile. 
"  But  as  the  domicile  of  origin  is  the  creature  of  the  law,  and 
"  independent  of  the  will  of  the  party,  it  would  he  inconsistent 
"  with  the  principles  on  which  it  is  by  law  created  and  ascribed 
"  to  suppose  that  it  is  capable  of  being,  by  the  mere  act  of  the 
"  party,  entirely  obliterated  and  extinguished.  It  revives  and 
"  exists  wherever  there  is  no  other  domicile,  and  it  does  not 
"  require  to  be  regained  or  reconstituted  animo  et  facto  in  the 
"  manner  which  is  .necessary  for  the  acquisition  of  a  new 
"  domicile  of  choice  "  (per  Lord  Westbury  in  Udny  v.  Udny, 
1869,  7  M.  (H.L.)  99;  L.R.  1  Sc.App.  457-8). 

Domicile  of  origin  would  appear  to  be  of  no  importance 
in  determining  enemy  character.  If,  for  instance,  A,  a 
German  subject,  whose  domicile  of  origin  is  French,  but  whose 
acquired  domicile  is  German,  leaves  Germany  on  the  outbreak 
of  war  between  it  and  Great  Britain,  intending  to  settle  in 
America,  he  will  be  deemed  an  alien  enemy  during  his  transit 
to  America,  although  his  domicile  of  origin  revives  during  such 
transit  for  other  purposes  (Dicey,  Conflict  of  Laws,  2nd  edition, 
p.  744).     See  Appendix,  infra,  for  an  exception. 

A  good  definition  of  an  acquired  domicile  is  given  by  Kin- 
dersley,  T.C.,  in  Lord  v.  Calvin,  1859,  4  Drew.  376—"  That 
"  place  is  properly  the  domicile  of  a  person  in  which  he  has 
"  voluntarily  fixed  the  habitation  of  himself  and  his  family,  not 
"  for  a  mere  special  and  temporary  purpose,  but  with  a  present 
"  intention  of  making  it  his  permanent  home,  unless  and  until 
'"'  something  (which  is  unexpected,  or  the  happening  of  which 
"  is  uncertain)  shall  occur  to  induce  him  to  adopt  some  other 
"  permanent  home." 

The  three  great  tests  of  an  acquired  personal  domicile  are 
(1)  the  voluntariness  of  the  residence,  (2)  the  fact  of  residence, 
and  (3)  the  intention  to  reside  either  permanently  or  for  an 
indefinite  time. 

An  involuntary  residence  in  a  foreign  country  cannot  create 
a  domicile  therein.     If  a  person  is  detained  on  the  outbreak  of 


10  STATEMENT   OF  THE  LAW. 

war  in  a  hostile  State,  this  forced  residence  will  not  make  him 
an  alien  enemv  (per  Lord  Ellenborough  in  Bromley  v.  Hessel- 
tine,  1807,  1  Camp.  77;   The  "  Ocean,"  1804,  5  Ch.Eob.  90). 

Thus,  in  Antoine  v.  Morshead,  1815,  6  Taunt.  237,  it  was 
held  that  a  British  subject  who  was  a  prisoner  of  war  in  an 
enemy's  country  was  not  an  alien  enemy.  So  where  a  bill, 
drawn  by  such  prisoner  on  a  British  subject  in  England,  is 
indorsed  to  an  alien  enemy,  it  becomes  available  in  the  hands 
of  the  latter  upon  the  cessation  of  hostilities.     - 

"  The  actual  place  where  a  man  is  is  prima  facie  to  a  great 
"  many  purposes  his  domicile  "  (per  Lord  Thurlow  in  Bempde 
v.  Johnstone,  1796,   3  Ves.   198).       But  this  presumption  is 
rebutted  if  it  be  shown  that  there  was  no  intention  to  reside  there 
permanently  or  for  an  indefinite  time.     A  person  may  go  into 
a  foreign  country  for  a  special  purpose  or  for  a  definite  period, 
intending  to  return  home  after  the  accomplishment  of   such 
purpose  or  after  the  lapse  of  such  period.     If  so,  he  will  not 
necessarily  be  deemed  to  have  acquired  a  foreign  domicile,  even 
though  he  prolongs  his  stay  thereafter.       But,   for  all  com- 
mercial purposes  at  least,   "  time  is  the  grand  ingredient  in 
'  constituting  domicile.     I  think  that  hardly  enough  is  attri- 
'  buted  to  its  effects ;  in  most  cases  it  is  unavoidably  conclusive ; 
'  it  is  not  infrequently  said  that  if  a  person  comes  only  for  a 
'  special   purpose  that  shall    not   fix   a   domicile.      ...     A 
'  special  purpose  may  lead  a  man  to  a  country  where  it  shall 
'  detain  him  the  whole  of  his  life.     ...     I  cannot  but  think 
'that  against  such  a  long  residence  the  plea  of  a  special  pur- 
'  pose  could  not  be  averred ;   for  it  must  be  inferred  in  such  a 
'  case   that   other  purposes   forced   themselves   upon   him   and 
'  mixed  themselves  with  his  original  design,   and  impressed 
'  upon  him  the  character  of  the   country   where   he   resided. 
'  Suppose  a  man  comes  into  a  belligerent  country  at  or  before 
'  the  beginning  of  a  war,  it  is  certainly  reasonable  not  to  bind 
'  him  too  soon  to  an  acquired  character  and  to  allow  him  a 
'  fair  time  to  disengage  himself ;   but  if  he  continue  to  reside 
■  during  a  good  part  of  the  war,  contributing,  by  payment  of 
'  taxes  or  other  means,  to  the  strength  of  the  country,  I  am 
'  of  opinion  that  he  could  not  plead  his  special  purpose  with 
"  any  effect  against  the  rights  of  hostility.     .     .     .     Time  is 
"  the  great  agent  in  the  matter;  it  is  to  be  taken  in  a  compound 
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"  ratio  of  the  time  and  the  occupation,  with  a  great  preponder- 
"  ance  on  the  article  of  time "  (per  Lord  Stowell,  in  The 
"Harmony,"  1800,  2  Ch.Rob.  324).  On  the  other  hand,  it  is 
obvious  that  a  forced  residence  beyond  the  time  originally 
intended  will  not  constitute  a  domicile  {The  "  Ocean,"  1804,  5 
Ch.Rob.  90) ;  and  where  a  treaty  allows  a  definite  time  to  the 
inhabitants  of  a  territory  to  leave  such  territory,  residence 
during  that  time  raises  no  presumption  of  an  intention  to 
remain  {The  ''Diana,"  1803,  5  Ch.Rob.  50). 

The  supreme  test  of  personal  or  civil  domicile,  therefore, 
is  the  intention  to  remain  permanently  or  for  an  indefinite 
time  in  a  country.  The  amount  of  evidence  necessary  to  prove 
such  intention  varies  according  to  circumstances.  Slighter 
evidence  suffices  in  the  case  of  a  person  returning  home  from 
abroad  than  in  the  case  of  a  person  going  from  home  to  a 
foreign  country.  In  the  former  case  the  native  domicile  very 
easily  reverts  (per  Lord  Westbury  in  Udny  v.  Udny,  1869, 
7  M.  (H.L.)  98;  L.R.  1  Sc.App.  459);  while  in  the  latter  case 
the  natural  presumption  is  that  the  person  does  not  intend  to 
make  a  permanent  stay  in  the  foreign  State.  Again,  "  it 
"  requires  fewer  circumstances  to  constitute  domicile  in  the 
"  case  of  a  native  subject  who  returns  to  reassume  his  original 
"  character  than  it  does  to  impress  the  national  character  on 
"  the  enemy "  (per  Lord  Stowell  in  "  La  Virginie,"  1804,  5 
Ch.Rob.  99).  But  a  return  to  one's  native  country  merely  for 
a  temporary  purpose,  and  without  any  intention  of  abandoning 
one's  foreign  domicile,  does  not  affect  a  change  of  domicile 
{Wilson  v.  Marryatt,  1878,  8  T.R.  31).  On  the  other  hand, 
trading  in  a  country  is  the  strongest  proof  of  domicile  therein, 
at  least  so  far  as  the  acquisition  or  not  of  enemy  character  is  in 
question  {The  "  Vigilantia,"  1798,  1  Ch.Rob.  1;  The  "  Port- 
"land,"  1800,  3  Ch.Rob.  41;  Lord  Lindley's  judgment  in 
Janson  v.  Driefontein  Consolidated  Mines,  Limited,  1902,  A.C. 
505) ;  and  this  leads  naturally  to  the  consideration  of  a  person's 
commercial  domicile. 

The  commercial  domicile  of  a  person  is  the  place  or  country 
where  he  carries  on  business.  The  differences  between  com- 
mercial and  civil  domicile  are  admirably  set  forth  by  Dicey  in 
his  Conflict  of  Laws,  2nd  edition,  App.  n.  7,  pp.  742  et  sea., 
whose  statement  of  them  may  be  thus  summarised  and 
supplemented. 
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In  the  first  place,  while  residence  in  a  country  is  prima 
facie  evidence  of  a  person  having  his  domicile  therein,  it  is 
more  than  prima  facie  evidence  of  a  person's  commercial 
domicile.  "  In  time  of  war  a  man  is  taken  to  be  domiciled  for 
"  commercial  purposes  in  the  country  where  in  fact  he  resides, 
"  and  if  he  is-  to  escape  the  effect  of  such  presumption  he  must 
"  prove  affirmatively  that  he  has  the  intention  of  not  continuing 
"  to  reside  in  such  country.  A  long  period,  further,  of  resi- 
"  dence  which,  as  regards  civil  rights,  is  merely  evidence  of 
"  domicile  might,  it  would  seem,  be  absolutely  conclusive  in 
"  determining  national  character  in  time  of  war "  (Dicey, 
Conflict  of  Laws,  2nd  edition,  pp.  742-3 ;  see  The  "  Harmony," 
1800,  2  Ch.Rob.  322). 

Secondly,  the  intention  necessary  to  create  a  commercial 
domicile  need  not  be  an  intention  to  carry  on  business  in  a 
given  country  permanently  or  for  an  indefinite  time;  it  is 
sufficient  that  there  is  an  intention  to  carry  on  business  or 
trade  for  the  present. 

Thirdly,  a  change  of  civil  domicile  can  only  be  effected  by 
complete  abandonment  in  fact  of  the  country  where  one  is 
domiciled  (In  Goods  of  Raff  end,  1863,  32  L.J.  P.  &  M.  203); 
while  "  a  commercial  domicile  in  time  of  war  can,  it  would 
"  seem,  be  changed  under  some  circumstances  by  the  intention 
"  to  change  it,  accompanied  by  steps  taken  for  the  purpose  of 
"  effecting  a  change  "  (Dicey,  Conflict  of  Laws,  2nd  edition,  p. 
744).  But  in  an  American  case,  The  "  Dos  Hermanos,"  1817,  2 
Wheaton's  Supreme  Court  Reports,  76,  it  was  held  that  a  person 
does  not  acquire  a  neutral  domicile  for  the  purpose  of  protecting 
his  trade  against  the  belligerent  claims  of  his  native  country 
if  he  emigrate  from  that  country,  flagrante  hello,  to  a  neutral 
country.  It  would  seem,  however,  "that  the  subject  of  one 
"  country,  surprised  by  a  declaration  of  war  in  the  country 
"where  he  has  a  commercial  domicile,  ought  to  have  time 
"allowed  him  to  free  himself  from  his  commercial  engage- 
"  ments  and  effect  a  removal  of  his  property  "  (per  Mathew,  J., 
in  Nigel  Gold  Mining  Company  v.  Hoade,  1901,  2  K.B.  853-4). 
Hence  a  neutral,  residing  or  trading  in  a  belligerent  State, 
preserves  his  neutrality  by  leaving  such  country  sine  anim'o 
revertendi ;  provided  such  intention  is  manifested  by  overt  acts 
[The  "  President,"  1804,  5  Ch.Eob.  277,  280;    The  "  Baltica," 
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1855,  Spinks'  Prize  Cas.  264,  267),  and  his  withdrawal  is 
effected  either  before  war  or  within  a  short  period  after  its 
outbreak,  unless  it  is  delayed  by  necessity  or  compulsion  (The 
"Diana,"  1803,  5  Ch.Rob.  60;  The  "Ocean,"  1804,  ibid.  90; 
The  "  President,"  1804,  ibid.  277 ;  and  compare  "  Juffrouw 
"  Louisa  Margaretha,"  cited  by  Lord  Stowell,  1  Ch.Rob.  203). 

Another  and  fourth  difference  may  be  added  to  those 
enumerated  above.  Commercial  domicile  may  be  established 
without  any  residence.  If  a  person  enters  into  a  house  of 
trade  in  the  enemy's  country  in  time  of  war,  or  continues  that 
connection  during  the  war,  he  does  not  protect  himself  by  mere 
residence  in  a  neutral  territory.  "  There  is  a  traffic  which 
"  stamps  a  national  character  on  the  individual,  independent 
"  of  that  character  which  mere  personal  residence  may  give 
"  him  "  (per  Lord  Stowell  in  The  "  Vigilantia,"  1798,  1  Ch.Rob. 
15).  But  trading  or  carrying  on  business  in  a  country  without 
residing  therein  can  only  affect  a  person's  status  during  war 
so  far  as  the  trade  or  business  carried  on  therein  is  concerned; 
his  status  otherwise  will  be  determined  by  his  acquired  civil 
domicile,  or,  failing  that,  by  his  nationality  (see  Lord  Stowell's 
judgment  in  The  "  Yonge  Classina,"  1804,  5  Ch.Rob.  302-3). 
If  a  man  acts  as  a  merchant  in  two  countries,  he  is  liable  to  be 
considered  a  subject  of  both  with  regard  to  the  transactions 
originating  respectively  in  them.  The  fact  of  having  no  fixed 
counting-house  in  the  enemy's  country  is  not  decisive  (ibid.). 

"  No  position  is  more  established  than  this,  that,  if  a 
"  person  goes  into  another  country  and  engages  in  trade  and 
"resides  there,  he  is,  by  the  law  of  nations,  to  be  considered 
"  as  a  merchant  of  that  country "  (per  Lord  Stowell  in  The 
"Indian  Chief,"  1800,  3  Ch.Rob.  18).  In  other  words,  the 
principle  may  be  more  broadly  stated  thus — National  character 
is  determined  for  all  commercial  purposes  by  the  domicile  of 
the  party.  This  general  rule  has  been  applied  by  the  English 
Courts  to  the  case  of  Englishmen  domiciled  in  a  neutral 
country. 

Thus,  in  The  "  Danaous,"  1802,  4  Ch.Rob.  255  n.,  a 
British-born  subject  resident  in  the  English  factory  at  Lisbon 
was  allowed  the  benefit  of  a  Portuguese  character  so  far  as  to 
render  his  trade  with  Holland  (then  at  war  with  England, 
but  not  with  Portugal)  not  impeachable  as  an  illegal  trade. 
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In  Bell  v.  Reid,  1813,  1  M.  &  S.  726,  it  was  generally  laid 
down  that  a  natural-born  subject  of  this  country,  domiciled  in 
a  foreign  country  in  amity  with  this,  may  lawfully  exercise 
the  privileges  of  a  subject  of  the  country  where  he  is  domiciled 
to  trade  with  another  country  in  hostility  with  this.  There- 
fore, where  a  British-born  subject,  domiciled  in  America, 
effected  a  policy  of  insurance  on  ship,  freight,  and  goods,  at 
or  from  Virginia  to  any  ports  in  the  Baltic,  and  the  ship  was 
captured  by  a  Danish  privateer  on  her  way  to  Elsineur  in 
Denmark  (which  was  in  amity  with  America,  but  at  war 
with  this  country),  he  was  held  entitled  to  recover  on  such 
policy. 

The  general  rule  has  also  been  applied  to  the  case  of 
Englishmen  or  neutrals  residing  or  trading  in  enemy 
territory. 

In  M'Connell  v.  Hector,  1802,  3  Bos.  &  P.  113,  it  was  held 
that  a  commission  of  bankruptcy  founded  on  the  petition  of 
A,  a  British  subject  resident  in  England,  for  a  debt  due  to 
himself  and  his  partners,  B  and  C,  also  British  subjects,  but 
resident  and  carrying  on  trade  in  an  enemy's  country,  could 
not  be  supported  (see  also  O'Mealey  v.  WMson,  1808,  1  Camp. 
481). 

In  Albretcht  v.  Sussman,  1813,  2  Ves.  &  B.  323,  a  consul  of 
a  neutral  State,  residing  and  trading  in  France  who  was  then 
at  war  with  Great  Britain,  was  deemed  to  be  an  alien  enemy 
(see  also  Sorensen  v.  Reg.,  1857,  11  Moo.  P.C.  141,  a  similar 
case). 

In  the  case  of  a  consul,  or  a  person  having  even  higher 
privileges,  residing  in  an  enemy's  country,  his  own  national 
character  will  be  preserved  if  he  does  not  embark  in  mercantile 
transactions  in  such  country  (per  Eldon,  L.C.,  in  Albretcht  v. 
Sussman,  1813,  2  Yes.  &  B.  323).  By  some  jurists,  e.g., 
Anson  (Law  of  Contract,  13th  edition,  p.  129  n.),  it  is  con- 
tended that  this  also  applies  to  the  case  of  British  subjects 
resident  in  a  hostile  State.  Nothing  short  of  residence  therein 
for  trading  purposes,  it  is  said,  will  make  them  alien  enemies. 
But  the  case  relied  upon,  Roberts  v.  Hardy,  1815,  3  M.  &  S. 
533,  even  as  explained  in  Willison  v.  Patteson,  1817,  7  Taunt. 
439,  does  not  go  so  far  as  that.  In  that  case  it  was  not  shown 
that  a  personal  or  civil  domicile  had  been  established ;  and  the 
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decision  is  quite  consistent  with  the  theory  that  either  personal 
or  commercial  domicile  determines  national  character  in  time 
of  war,  even  in  the  case  of  British  subjects  in  enemy  territory 
(see  the  definition  of  enemy  in  Article  3  of  the  Trading  with 
the  Enemy  Proclamation,  No.  2,  dated  9th  September,  1914). 

There  are,  however,  two  important  qualifications  to  the 
rule,  that,  for  all  commercial  purposes,  the  domicile  of  the 
party  is  the  test  of  national  character. 

Firstly,  the  rule  has  not  been  applied  to  the  case  of  alien 
enemies. 

Thus,  in  Alcinous  v.  Nigreu,  1854,  4  E.  &  B.  217,  it  was 
held  that  a  person  born  in  Russia,  but  domiciled  in  England, 
could  not  sue  on  a  contract  of  service  which  he  had  performed 
before  the  outbreak  of  war  between  Russia  and  this  country, 
on  the  ground  that  he  was  an  alien  enemy. 

Similarly,  in  Alciator  v.  Smith,  1812,  3  Camp.  244,  an 
action  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange 
was  dismissed  on  the  plea  of  alien  enemy,  although  the 
plaintiff,  a  French  lady,  had  resided  for  a  long  time  in  London. 

The  second  limitation  to  the  principle  of  determining 
national  character  by  domicile  is  that  a  person  must  not  be 
found  in  hostility  to  his  native  country.  He  must  do  nothing 
inconsistent  with  his  natural  allegiance,  e.g.,  carrying  on  a 
contraband  trade  (Kent,  Com.,  L,  p.  77;  per  Lord  Stowell  in 
The  "Emmanuel,"  1799,  1  Ch.Rob.  296,  where  freight  was 
refused  to  a  neutral  ship  carrying  on  the  coasting  trade  of  the 
enemy). 

The  national  character  of  a  corporation  is  primarily  deter- 
mined by  the  country  under  the  laws  of  which  it  has  been 
incorporated,  and  not  by  the  nationality  of  its  members 
(Janson  v.  Driefontein  Consolidated  Mines,  Limited,  1902, 
A.C.  484).  A  supplementary  incorporation  in  another  country 
will  not  effect  a  change  in  nationality.  Thus,  in  Nigel  Gold 
Mining  Company  v.  Hoade,  1901,  2  K.B.  849,  where  a  com- 
pany registered  in  Natal,  whose  only  property  was  a  gold  mine 
in  the  Transvaal,  obtained  a  supplementary  incorporation  in 
the  latter  country  in  order  to  enable  it  to  sue  and  be  sued 
there  in  its  corporate  name,  it  was  held  to  be  a  British  com- 
pany, and  to  be  entitled  to  recover  on  a  policy  of  insurance 
for  a  loss  occurring  during  the  South  African  war.     It  would 
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appear,  however,  that  a  corporation  may  have  a  commercial 
domicile  in  the  country  where  it  carries  on  business,  and  thus 
acquire  an  enemy  character  by  continuing  to  conduct  such 
business  therein  after  the  outbreak  of  war  between  that  country 
and  Great  Britain  {Nigel  Gold  Mining  Company  v.  Hoade, 
1901,  2  K.B.  849;  Lord  Lindley's  judgment  in  Janson  v. 
Brief  ontein  Consolidated  Mines,  Limited,  1902,  A.C.  505 ; 
Netherlands  South  African  Railway  Company  v.  Fischer,  1901, 
18  T.L.R.  116;  see  also  De  Beers  Consolidated  Mines,  Limited 
v.  Howe,  1906,  A.C.  455,  where  it  was  held  that  a  foreign 
corporation  could  "  reside  "  in  this  country  within  the  meaning 
of  the  Income  Tax  Act,  1853 ;  but  see  the  definition  of  enemy 
in  Article  3  of  the  Trading  with  the  Enemy  Proclamation, 
No.  2,  dated  9th  September,  1914). 

Domicile  in  a  territory  in  the  military  occupation  of  the 
enemy,  especially  if  such  occupation  be  temporary,  does  not 
impress  a  person  with  enemy  character  (Hagedorn  v.  Bell, 
1813,  1  M.  &  S.  450;  see  also  De  Jager  v.  Attorney-General  of 
Natal,  1907,  A.C.  326).  The  territory  must  be  under  the  full 
sovereignty  of  the  enemy. 

7.  The  Hague  Convention  on  the  Legal  Rights  of 
Belligerents. — Article  23  (h)  of  The  Hague  Convention  of 
1907,  concerning  the  Laws  and  Customs  of  War  on  Land, 
declares  that  it  is  especially  forbidden  "  to  declare  extin- 
"  guished,  suspended,  or  unenforceable  in  a  Court  of  law  the 
"rights  and  rights  of  action  of  the  nationals  of  the  adverse 
"party."  According  to  the  view  taken  by  the  German 
Weissbuch,  which  appears  to  have  been  the  only  view  expressed 
during  the  discussions  at  The  Hague,  this  provision  would 
admit  an  alien  enemy  to  the  position  of  a  persona  standi  in 
judicio,  and  would  thus  reverse  the  rule  of  the  English  and 
American  common  law  that  contracts  entered  into  by  British 
or  American  subjects  with  subjects  of  a  hostile  State  are  sus- 
pended or  extinguished  according  to  their  nature.  But  the 
English  and  American  interpretation  of  the  Article  is  that  it 
only  applies  to  commanding  generals  and  their  authorities  in 
the  theatre  of  belligerent  activity  (see  The  Hague  Peace  Con- 
ferences, by  A.  Pearce  Higgins,  pp.  263-265).  Whatever 
interpretation  may  be  put  on  this  provision  as  a  doctrine  of 


CONTRACTS   MADE  DURING   WAR.  17 

international  law,  it  is  quite  clear  that  at  present  it  is  no  part 
of  British  law.  No  Act  of  Parliament  has  been  passed  to 
enforce  it  in  the  British  dominions. 

8.  Contracts  Made  with  Alien  Enemies  during  the 
Existence  of  War. — The  general  rule  is  that  contracts  made 
with  alien  enemies  during  the  existence  of  war,  and  particu- 
larly (if  not  exclusively)  transactions  which  amount  to  trading 
with  the  enemy,  are  illegal  and  void. 

"  The  law  is  clear  that  one  of  the  immediate  consequences 
"  of  the  commencement  of  hostilities  is  the  interdiction  of  all 
"  commercial  intercourse  between  the  subjects  of  the  States  at 
"war  without  the  licence  of  their  respective  Governments. 
"...  The  prohibition  applies  to  all  persons  domiciled 
"within  the  hostile  State.  If  a  war  breaks  out,  a  foreign 
"merchant  carrying  on  trade  in  a  belligerent  country  has  a 
"  reasonable  time  allowed  him  for  transferring  himself  and 
"property  to  another  country.  If  he  does  not  avail  himself 
"  of  the  opportunity,  he  is  treated,  for  the  purposes  of  the 
"  trade,  as  a  subject  of  the  Power  under  whose  dominion  he 
"  carries  it  on,  and  as  an  enemy  of  those  with  whom  that 
"Power  is  at  war"  (per  De  Villiers,  C.J.,  in  The  "  Mashona," 
1900,  17  Buchanan,  135).  The  Trading  with  the  Enemy 
Proclamation,  No.  2,  dated  9th  September,  1914,  applies  such 
prohibition  during  the  present  war  to  any  one  who  is  for  the 
time  being  in  British  territory  (Article  5). 

The  authorities  are  numerous,  but  the  following  may  serve 
as  examples:  — 

In  Potts  v.  Bell,  1800,  8  T.R.  548,  it  was  expressly  laid 
down  that  trading  with  an  enemy,  without  the  King's  licence, 
is  illegal.  In  that  case  it  was  held  to  be  illegal  for  a  subject 
in  time  of  war,  without  the  King's  licence,  to  bring,  even  in 
a  neutral  ship,  goods  from  an  enemy's  port  which  were 
purchased  by  his  agent,  resident  in  the  enemy's  country,  after 
the  commencement  of  hostilities,  although  it  did  not  appear 
that  they  were  purchased  from  an  enemy. 

In  Willison  v.  Patteson,  1817,  7  Taunt.  439,  it  was  declared 

that  no  contract  made  with  an  alien  enemy  in  time  of  war  can 

be  enforced  in  a  Court  of  British  judicature,   although  the 

plaintiff  do  not  sue  until  the  return  of  peace,   and  although 

c 
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such  plaintiff  be  an  English-born  subject,  resident  in  the 
hostile  country.  The  facts  were  these:  The  defendant,  a 
British  subject  resident  in  England,  having  in  his  hands  the 
proceeds  of  A,  an  alien  enemy,  A  drew  a  bill  on  the  defendant, 
payable  to  his  own  order,  and  indorsed  it  to  the  plaintiff,  an 
English-born  subject  resident  in  the  hostile  territory,  who 
sued  on  the  bill  after  peace  was  restored.  It  was  held  that 
he  could  not  recover. 

Eor  other  English  authorities,  reference  may  be  made  to 
Brandon  v.  Nesbitt,  1794,  6  T.E.  23 ;  to  the.  note  at  the  end  of 
Clementson  v.  Blessig,  1855,  11  Exch.  135 ;  and  to  the  judg- 
ments in  Janson  v.  Driefontein  Consolidated  Mines,  Limited, 
1902,  A.C.  484.     The  following  is  a  Scottish  case :  — 

In  Johnston  fy  Wright  v.  Goldsmid,  15th  February,  1809, 
F.C.,  a  set  of  bills  was  drawn  by  a  foreigner  on  a  Leith  firm 
before  a  declaration  of  war.  They  were  accepted  after  the 
declaration,  but  before  it  was  known  to  the  drawee.  They 
were  subsequently  indorsed  to  indorsees,  who  took  them  in  the 
knowledge  of  the  declaration  of  war.  A  second  set  of  bills 
drawn  on  the  Leith  firm  was  indorsed,  unaccepted,  to  the  same 
indorsee  by  an  alien  enemy,  and  was  taken  by  the  indorsees 
in  the  knowledge  that  war  had  been  declared.  It  was  held 
that  the  indorsees,  having  received  the  bills  in  the  knowledge 
that  they  were  enemy  property,  were  not  entitled  to  demand 
payment  from  the  Leith  firm. 

There  are  certain  exceptions  to  this  general  rule  of  law. 

(1)  Contracts  entered  into  with  alien  enemies  in  time  of 

war  are  valid  in  favour  of  and  enforceable  by  a 
person  who  has  an  express  or  implied  licence  from 
the  Crown  to  make  them  {The  "Hoop,"  1799,  1 
Ch.Eob.  196;  Vandych  v.  Whitmore,  1801,  1  East, 
475;  see  also  section  10,  infra).  But  if  the  other 
party  to  the  contract  has  not  such  a  licence,  the 
contract  may,  under  certain  circumstances,  be 
impeachable  quoad  him  on  the  ground  of  his  being 
an  alien  enemy. 

(2)  Eansom  contracts  were  formerly  held  valid.       Thus, 

in  Ricord  v.  Bettenham,  1765,  3  Burr.  1734,  an 
action  upon  a  ransom  bill  given  in  time  of  war  was 
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sustained  in  time  of  peace.  But  no  such  action 
was  maintainable  in  time  of  war  [Anihon  v.  Fisher, 
Dougl.  649  n.).  In  Furtado  v.  Rogers,  1802,  3 
Bos.  &  P.  191,  it  was  observed  by  Lord  Alvanley 
that  "  no  action  was  ever  maintainable  upon  a 
"  ransom  bill  in  a  Court  of  common  law  until  the 
"case  of  Ricord  v.  Bettenham,  3  Burr.  1734;  1  Bl. 
"  563  " ;  and  that  be  bad  "  tbe  authority  of  Sir 
"William  Scott  for  saying  that  in  the  Admiralty 
"  Court  the  suit  was  always  instituted  by  the 
"  hostage.  The  case  of  Ricord  v.  Bettenham,  how- 
"  ever,  tended  to  show  that  such  an  action  might 
"  be  maintained  in  the  Courts  of  common  law  at 
"the  suit  of  an  alien  enemy.  In  consequence  of 
"  this  a  similar  action  was  brought  in  Cornu  v. 
"  Blachlurn,  Dougl.  641,  and  after  argument  the 
"  Court  of  King's  Bench  held  that  it  might  be 
"  sustained.  But  in  Anihon  v.  Fisher,  Dougl.  649, 
"650,  in  notis,  the  contrary  was  expressly  deter- 
"  mined  upon  a  writ  of  error  in  the  Exchequer 
"  Chamber." 

By  a  statute  in  1782,  22  Geo.  III.  c.  25,  ransom  contracts 
were  made  illegal  and  void.  "Under  section  45  of  the  Naval 
Prize  Act,  1864  (27  &  28  Vict.  c.  25),  however,  the  Crown  may, 
by  Order  in  Council,  still  allow  British  subjects  to  ransom 
their  property.  A  contract  of  ransom  in  violation  of  the 
regulations  of  such  Order  renders  the  contractor  liable  to  a 
penalty  not  exceeding  £500. 

(3)  Contracts  of  necessity  entered  into  during  hostilities 
by  prisoners  of  war  are  valid,  and  may  be  sued  upon 
after  peace  has  been  declared. 

Thus,  bills  of  exchange  drawn  by  a  prisoner  of  war  for  his 
own  subsistence  constitute  an  exception  to  the  general  rule  by 
which  all  contracts  made  between  subjects  of  belligerent  States 
during  the  existence  of  war  are  void  [Nelson  v.  Trigg,  3  Tenn. 
Cas.  733 — an  American  decision). 

In  Antoine  v.  Morshead,  1815,  6  Taunt.  237,  a  bill  of 
exchange  was  drawn  on  the  defendant  in  England  by  his 
father,  a  British  subject  detained  prisoner  in  France  during 
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war.  It  was  payable  to  other  British  subjects  also  detained 
there.  It  was  afterwards  indorsed  to  the  plaintiff,  a  French 
subject,  who  was  a  banker  at  Verdun,  and  accepted  by  the 
defendant.  The  plaintiff  was  held  entitled  to  recover  on  the 
bill  after  the  declaration  of  peace.  Gribbs,  C.J.,  observed — 
"This  is  no  bill  of  exchange  drawn  in  favour  of  an  alien 
"  enemy,  but  by  one  subject  in  favour  of  another  subject, 
"  upon  a  subject  resident  here,  the  two  first  being  both  detained 
"  prisoners  in  France ;  the  drawer  might  legally  draw  such  a 
"bill  for  his  subsistence.  After  the  bill  is  so  drawn,  the  payee 
"  indorses  it  to  the  plaintiff,  then  an  alien  enemy.  How  was 
"  he  to  avail  himself  of  the  bill,  except  by  negotiating  it,  and 
"  to  whom  could  he  negotiate  it,  except  to  the  inhabitants  of 
"  that  country  in  which  he  resided  ?  " 

In  WUlison  v.  Patteson,  1817,  7  Taunt.  439,  Gribbs,  C.J., 
again  referred  to  the  above  case  as  an  exception  to  the  general 
rule  invalidating  contracts  made  during  war  with  alien 
enemies,  because  founded  on  necessity.  This  is  also  the  only 
possible  way  of  reconciling  the  case  of  Daubuz  v.  Morshead, 
1815,  6  Taunt.  332,  with  the  general  principle  that  a  party 
cannot  sue  in  trust  for  an  alien  enemy  (Brandon  v.  Nesbitt, 
1794,  6  T.R.  23).  There  a  bill  of  exchange  had  been  drawn 
by  a  prisoner  of  war  in  France,  and  accepted  by  his  son  in 
England,  the  defendant,  and  indorsed  to  the  plaintiff,  who, 
though  only  a  trustee  for  an  alien  enemy,  was  held  entitled  to 
recover  on  the  bill. 

The  decision  in  Sparenburgh  v.  Bannatyne,  1797,  1  Bos.  & 
P.  163,  might  be  explained  in  the  same  way,  although  it  was 
put  by  the  judges  on  a  different  ground.  In  this  case  a  native 
of  a  neutral  State  was  taken  in  an  act  of  hostility  on  board  an 
enemy's  ship,  and  brought  to  England  as  a  prisoner  of  war.  It 
was  held  that  he  was  not  disabled  from  suing,  while  in  con- 
finement, for  wages  for  working  a  ship  home,  a  service  which 
he  had  rendered  at  the  request  of  an  officer  of  the  Crown.  The 
judges  did  not  regard  him  as  an  alien  enemy,  a  view  which, 
in  all  probability,  would  not  now  be  adopted.  But  the  peculiar 
circumstances  of  the  case  explain  not  only  why  the  contract 
was  held  valid,  but  also  why  it  was  held  enforceable  during 
hostilities.  The  plaintiff  had  in  fact  what  could  be  considered 
to  amount  to  a  licence  from  the  Crown  to  make  the  contract 
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(see  also  Maria  v.  Hall,  2  Bos.  &  P.  236;  Rex  v.  Depardo,  1 
Taunt.  26;  Bazett  v.  Meyer,  4  Taunt.  324,  834). 

The  three  exceptions  enumerated  above  seem  to  be  well 
established  in  law.  But  possible  additional  exceptions  have 
either  been,  or  may  here  be,  suggested. 

(4)  The  principle  that  enemy  character  is  determined  by 
domicile — a  doctrine  applied,  as  was  pointed  out 
in  section  6,  supra,  to  the  case  of  British  subjects 
who  have  a  civil  or  commercial  domicile  in  a  neutral 
country,  and  also  to  the  case  of  British  subjects  or 
neutrals  residing  or  trading  in  enemy  territory — 
would  logically  lead  to  the  conclusion  that  alien 
enemies  who  have  a  civil  or  commercial  domicile  in 
a  neutral  State  or  in  this  country,  should  not  be 
deemed  to  he  such.  Indeed,  some  judicial  observa- 
tions, e.g.,  that  of  Lord  Lindley  in  Janson  v.  Drie- 
fontein  Consolidated  Gold  Mines,  Limited,  1902, 
A.C.  505,  might  lead  one  to  adopt  this  view,  which 
is  taken  by  Dr.  Phillipson  (Effect  of  War  on  Con- 
tracts, p.  36),  but  the  English  decisions  do  not  go 
so  far. 

No  case  seems  to  have  arisen  as  regards  a  contract  made 
in  time  of  war  with  an  alien  enemy  residing  or  trading  in 
a  neutral  country.  Such  a  transaction  is  not  wholly  forbidden 
by  the  Trading  with  the  Enemy  Proclamation,  No.  2,  of  9th 
September,  1914. 

Article  6  of  that  Proclamation  provides  that  where  an  enemy 
has  a  branch  locally  situated  in  British,  allied,  or  neutral 
territory,  not  being  neutral  territory  in  Europe,  transactions  by 
and  with  such  branch  shall  not  be  treated  as  transactions  by 
or  with  an  enemy;  but  where  such  branch  carries  on  the 
business  of  insurance  or  re-insurance,  of  whatever  nature, 
transactions  by  or  with  such  branch  are  deemed  transactions 
by  or  with  an  enemy  (Article  5  of  the  Proclamation  relating 
to  Trading  with  the  Enemy,  dated  8th  October,  1914).  Con- 
tracts made  during  the  present  war  with  an  enemy  residing  or 
trading  in  neutral  territory  in  Europe  are  therefore  illegal 
and  void.  But  the  extent  of  the  validity  of  contracts  made 
with  an  enemy  residing  or  trading  in  neutral  territory  else- 
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where  is  a  matter  of  doubt.  Such  contracts,  unless  they  are  of 
insurance  or  re-ineurance,  are  not  illegal  in  the  sense  of  being 
criminal.  They  are  probably  valid  for  all  purposes,  except  that 
of  entitling  an  alien  enemy  to  sue  upon  them  during  this  war. 
It  is  hardly  possible  to  construe  the  provision  as  an  implied 
licence  of  the  Crown  which  enables  such  enemies  so  to  sue. 
"Whatever  enabling  effect  the  Proclamation  has,  it  seems 
restricted  to  British  subjects. 

The  Proclamation  does  not  prohibit  transactions  during  this 
war  with  an  enemy  resident  or  trading  in  British  territory 
(Article  3,  6),  except  transactions  of  insurance  or  re-insurance 
(Trading  with  the  Enemy  Proclamation  of  8th  October,  1914, 
Article  5).  Such  transactions  are  not  then  illegal.  But  the 
same  question  arises  as  to  the  extent  of  their  validity.  In  this 
connection  several  English  cases  fall  to  be  considered. 

In  Usparicha  v.  Noble,  1815,  13  East,  332,  a  native 
Spaniard,  domiciled  here  in  time  of  war  between  this  country 
and  Spain,  was  held  entitled  to  sue  upon  a  policy  of  insurance 
of  goods  shipped  by  him  in  a  neutral  vessel  to  certain  ports  in 
Spain.  But  he  had  been  licensed  in  general  terms  by  the  Crown 
to  carry  on  this  trade. 

In  Alcinous  v.  Nigreu,  1854,  4  E.  &  B.  217,  the  contract  had 
not  only  been  concluded  with,  but  also  performed  by,  an  alien 
enemy  domiciled  here  before  the  outbreak  of  hostilities.  Yet  it 
was  held  to  be  unenforceable  by  him  during  the  existence  of 
war. 

In  Alciator  v.  Smith,  1812,  3  Camp.  244,  the  plaintiff,  an 
alien  enemy,  had  been  long  resident  in  this  country,  had 
obtained  a  licence  under  an  Act  which  had  expired,  and  had 
registered  her  abode  at  a  police  office  in  conformity  with 
another  statute.  Yet  she  was  held  not  entitled  to  sue,  even 
although  she  had  obtained  a  new  licence  after  her  cause  was 
at  issue. 

From  these  cases  it  would  appear  that  at  common  law  if  a 
contract  is  made  in  time  of  war  with  an  alien  enemy  residing 
or  trading  in  this  country,  such  contract,  however  otherwise 
valid  it  may  be,  cannot  be  enforced  by  a  suit  at  the  instance 
of  the  alien  enemy  during  hostilities,  unless  he  has  the  express 
or  implied  licence  of  the  Crown  to  reside  or  trade  here.  It  may 
be  possible  to  construe  the  Trading  with  the  Enemy  Proclama- 
tion, No.  2,  of  9th  September,  1914,  together  with  the  Aliens 
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Restriction  Act,  1914,  and  Orders  in  Council  issued  in  virtue 
thereof,  as  an  implied  licence  to  this  effect  (see  section  10, 
infra,  where  the  question  is  further  considered). 

However  this  may  be,  the  case  of  De  Wahl  v.  Braune,  1856, 
11  Exch.  178,  where  the  English  wife  of  an  alien  enemy  who 
lived  here  separately  from  her  husband,  was  barred  from  suing 
on  a  breach  of  contract  of  sale  of  a  school,  will  no  longer 
present  difficulties.  The  status  of  a  married  woman  has 
changed  since  then,  and  now  a  woman  married  to  an  alien  can 
make  a  declaration  that  she  desires  to  retain  British  nationality, 
and  thereupon  she  will  be  deemed  to  remain  a  British  subject 
(British  Nationality  and  Status  of  Aliens  Act,  1914,  4  &  5  Geo. 
V.  c.  15,  section  10,  which  comes  into  operation  on  1st  January, 
1915).    But  see  note  to  this  case  in  Part  II.,  infra. 

Contracts  falling  within  this  fourth  exceptional  class,  if 
otherwise  valid,  are  enforceable  by  British  subjects  even  at 
common  law  (Robinson  fy  Co.  v.  Continental  Insurance  Com- 
pany of  Mannheim,  reported  in  The  Times  of  17th  October, 
1914).  "The  Supreme  Court  of  the  United  States,  in 
the  case  of  McVeigh  v.  United  States,  11  Wall,  259, 
"  after  citing  Albretcht  v.  Sussman,  2  Ves.  &  B.  324,  Bacon's 
"Abridgment  and  Story's  Equity  PL,  section  53,  for  authority, 
"  says,  '  Whatever  may  be  the  extent  of  the  disability  of  an  alien 
" '  enemy  to  sue  in  the  Courts  of  the  hostile  country,  it  is  clear 
" '  that  he  is  liable  to  be  sued '  "  (J.  B.  Scott's  Cases  on  Inter- 
national Law,  p.  545,  note).  In  Dorsey  v.  Kyle,  1869,  96 
American  Decisions,  617,  it  was  also  declared  that  an  alien 
enemy  may  be  sued  at  law  though  he  may  not  sue,  as  neither 
reason  nor  policy  forbids  judicial  proceedings  against  an  alien 
enemy  in  favour  of  a  friendly  citizen.  Sir  Frederick  Pollock 
seems  to  be  of  the  same  opinion  (Principles  of  Contract,  8th 
edition,  p.  100),  and  points  out  that  even  alien  enemies  could 
enforce  such  contracts  after  the  war  has  ceased.  It  is  also 
possible  that  contracts  made  with  alien  enemies  resident  or 
trading  in  this  country  are  enforceable  by  them  during  the 
continuance  of  war  by  such  modes  of  self-redress  as  lien  or 
retention  and  appropriation  of  payments. 

The  Trading  with  the  Enemy  Proclamation,  No.  2,  of  9th 
September,  1914,  also  seems  to  make  such  contracts  valid  in 
favour  of,  and  enforceable  by,  British  subjects  (Articles  3,  6, 
7).    It  may  further  be  noted  that  Article  7  of  that  Proclamation 
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provides  that  nothing  in  the  Proclamation  shall  be  deemed  to 
prohibit  payments  by  or  on  account  of  enemies  to  persons 
resident,  carrying  on  business,  or  being  in  the  British 
dominions,  if  such  payments  arise  out  of  transactions  before 
the  outbreak  of  war  or  otherwise  permitted. 

(5)  The  doctrine  of  non-intercourse  between  the  residents 
in  belligerent  States  during  war  has  only  so  far 
been  applied  to  commercial  or  financial  contracts. 
The  language  of  the  judges  in  some  cases  is  wide 
enough  to  cover  every  kind  of  contract,  but  must, 
of  course,  be  interpreted  by  reference  to  the  actual 
facts  of  these  cases.     It  is  also  true  that  the  Trading 
with  the  Enemy  Proclamation,  No.  2,  of  9th  Sep- 
tember, 1914,  which  has  statutory  force  under  the 
Trading  with  the  Enemy  Act,  1914,  4  &  5  Geo.  V. 
c.   87,    section   1   (2),   warns   all   persons   resident, 
carrying    on    business,    or    being    in    the    British 
dominions    "  not    to    enter    into    any    commercial, 
"  financial,  or  other  contract  or  obligation  with  or  for 
"  the  benefit  of  an  enemy,"  i.e.,  any  one  residing  or 
trading  in  enemy  territory  (Articles  3,  5,  (9)).     But 
it  might  be  argued  that  the  words  "  or  other  con- 
"  tract  or  obligation "  must  be  interpreted  by  the 
ejusdem  generis  rule,  especially  as  the  proclamation 
is  of  a  penal  nature.     If  so,   a  contract  not  of  a 
commercial  or  financial  nature,  e.g.,  a  promise  of 
marriage,  might  be  valid  in  favour  of,  and  action- 
able at  the  instance  of,  a  British  subject;    and  it 
might  even  be  actionable  at  the  instance  of  an  alien 
enemy  on  the  restoration  of  peace.     However  this 
may  be,   a  British  subject  would  incur  technical 
difficulties    in    pursuing    a    remedy    in    such    cases 
against  an  alien  enemy  divided  from  him  by  <fthe 
"  line  of  war  "  by  reason  of  the  difficulty  in  serving 
process,  &c. 

The  language  of  Gray,  J.,  in  the  American  case  of  Kershaw 
v.  Kelsey,  1869,  97  American  Decisions,  124,  suggests  a  possible 
limitation  of  the  above  nature  to  the  rule  of  non-intercourse. 
In  delivering  judgment  he  stated,  as  a  result  of  an  exhaustive 
review  of  the  principal  English  and  American  authorities,  that 
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"  the  law  of  nations,  as  judicially  declared,  prohibits  all  inter- 
"  course  between  citizens  of  the  two  belligerents  which  is 
"inconsistent  with  the  state  of  war  between  their  countries; 
"  and  this  includes  any  act  of  voluntary  submission  to  the 
"  enemy  or  receiving  his  protection,  as  well  as  any  act  or  con- 
"  tract  which  tends  to  increase  his  resources,  and  every  kind 
"  of  trading  or  commercial  intercourse,  whether  by  transmission 
"  of  goods  or  money,  or  by  orders  for  the  delivery  of  either 
"  between  the  two  countries,  directly  or  indirectly,  or  through 
"  the  intervention  of  third  persons  or  partnerships,  or  by 
''  contracts  in  any  form  looking  to  or  involving  such 
"  transmission,  or  by  insurances  upon  trade  by  or  with  the 
"  enemy.  Beyond  the  'principle  of  these  cases,  the  prohibition 
"  has  not  been  carried  by  judicial  decision.  At  this  age 

"  of  the  world,  when  all  the  tendencies  of  the  law  of  nations  are 
"  to  exempt  individuals  and  private  contracts  from  injury  or 
"  restraint  in  consequence  of  war  between  their  Governments,  we 
"  are  not  disposed  to  declare  such  contracts  unlawful  as  have  not 
"  been  heretofore  adjudged  to  be  inconsistent  with  a  state  of  war." 

9.  Trading  with  the  Enemy. — Trading  with  the  enemy  is 
a  crime  at  common  law  (1  Hawk.  P.O.  c.  22),  which  in  some 
cases  may  amount  to  high  treason  (Statute  of  Treasons,  1351, 
25  Edw.  III.  c.  2),  e.g.,  contracting  to  raise  a  loan  for  the 
enemy  (see  Proclamation  hereon  of  5th  August,  1914). 

Heavy  penalties  are  imposed  by  the  Trading  with  the  Enemy 
Act,  1914,  4  &  5  Geo.  V.  c.  87,  upon  any  person  who  during 
the  present  war  trades  or  has,  since  4th  August,  1914,  traded 
with  the  enemy.  Such  person  is  guilty  of  a  misdemeanour, 
and,  on  summary  conviction,  is  liable  to  imprisonment,  with 
or  without  hard  labour,  for  a  term  not  exceeding  twelve 
months,  or  to  a  fine  not  exceeding  £500,  or  to  both  such 
imprisonment  and  fine.  If  convicted  on  indictment,  he  is 
liable  to  penal  servitude  for  a  term  not  exceeding 
seven  or  less  than  three  years,  or  to  imprisonment,  with  or 
without  hard  labour,  for  a  term  not  exceeding  two  years,  or 
to  a  fine,  or  to  both  such  penal  servitude  or  imprisonment  and 
fine.  The  Court  may  in  any  case  order  that  any  goods  or 
money  in  respect  of  which  the  offence  has  been  committed  be 
forfeited  (see  section  1  (1)). 

For  the  purposes  of  this  Act  a  person  is  deemed  to  have 
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traded  with  the  enemy  if  he  has  entered  into  any  transaction 
or  done  any  act  which  was,  at  the  time  of  such  transaction  or 
act,  prohibited  by  or  under  any  Proclamation  issued  by  His 
Majesty  dealing  with  trading  with  the  enemy  for  the  time 
being  in  force,  or  which  at  common  law  or  by  statute  consti- 
tutes an  offence  of  trading  with  the  enemy.  Any  transaction 
or  act  permitted  by  or  under  any  such  Proclamation  is  not 
deemed  trading  with  the  enemy  (see  section  1  (2)). 

The  Trading  with  the  Enemy  Proclamation,  No.  2,  dated 
9th  September,  1914,  as  amended  by  a  later  Proclamation,, 
dated  8th  October,  1914,  gives  a  comprehensive  account  of  what 
constitutes  trading  with  the  enemy. 

The  expression  "  enemy  "  in  the  Proclamation  means  any 
person  or  body  of  persons,  of  whatever  nationality,  resident  or 
carrying  on  business  in  the  enemy  country,  but  does  not  include 
persons  of  enemy  nationality  who  are  neither  resident  nor 
carrying  on  business  in  the  enemy  country  (Article  3).  But 
where  an  enemy  has  a  branch  locally  situated  in  neutral  terri- 
tory in  Europe,  transactions  with  such  branch  are  treated  as 
transactions  by  or  with  an  enemy  (Article  6).  And  where  the 
enemy  has  a  branch  locally  situated  in  British,  allied,  or 
neutral  territory,  which  carries  on  the  business  of  insurance 
or  re-insurance  of  whatever  nature,  transactions  by  or  with 
such  branch  in  respect  of  the  business  of  insurance  or  re-insur- 
ance are  considered  as  transactions  by  or  with  an  enemy 
(Article  5  of  the  Proclamation  relating  to  Trading  with  the 
Enemy,  dated  8th  October,  1914).  In  the  case  of  incorporated 
bodies,  enemy  character  attaches  only  to  those  incorporated  in 
an  enemy  country  (Article  3). 

"Enemy  country"  means  the  territories  of  the  German 
Empire  and  of  the  dual  monarchy  of  Austria-Hungary,  together 
with  all  the  colonies  and  dependencies  thereof  (Article  2).  But 
where  any  such  dependency  or  colony  has  passed  into  the  full 
civil  and  military  possession  of  Great  Britain,  as  has  been 
already  the  case  in  some  instances,  it  can  no  longer  be  regarded 
as  enemy  territory. 

_  In  Article  5  any  person  resident,  carrying  on  business,  or 
being  in  the  British  dominions  is  warned — 

(1)  Not  to  pay  any  sum  of  money  to  or  for  the  benefit  of 
an  enemy. 
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(2)  Not  to  compromise  or  give  security  for  the  payment 

of  any  debt  or  other  sum  of  money  with  or  for  the 
benefit  of  an  enemy. 

(3)  Not  to  act  on  behalf  of  an  enemy  in  drawing,  accept- 

ing>  paying,  presenting  for  acceptance  or  payment, 
negotiating,  or  otherwise  dealing  with  any  negoti- 
able instrument. 

(4)  Not  to  accept,  pay,  or  otherwise  deal  with  any  negoti- 

able instrument  which  is  held  by  or  on  behalf  of 
an  enemy,  provided  that  this  prohibition  shall  not 
be  deemed  to  be  infringed  by  any  person  who  has 
no  reasonable  ground  for  believing  that  the  instru- 
ment is  held  by  or  on  behalf  of  an  enemy. 

(5)  Not  to  enter  into  any  new  transaction,  or  complete  any 

transaction  already  entered  into  with  an  enemy  in 
any  stocks,  shares,  or  other  securities. 

(6)  Not  to  make  or  enter  into  any  new  marine,  life,  fire, 

or  other  policy  or  contract  of  insurance  (including 
re-insurance)  with  or  for  the  benefit  of  an  enemy, 
nor  to  accept,  or  give  effect  to  any  insurance  of, 
any  risk  arising  under  any  policy  or  contract  of 
insurance  (including  re-insurance)  made  or  entered 
into  with  or  for  the  benefit  of  an  enemy  before  the 
outbreak  of  war;  and  in  particular  as  regards 
treaties  or  contracts  of  re-insurance  current  at  the 
outbreak  of  war  to  which  an  enemy  is  a  party  or  in 
which  an  enemy  is  interested  not  to  cede  to  the 
enemy  or  to  accept  from  the  enemy  under  any  such 
treaty  or  contract  any  risk  arising  under  any  policy 
or  contract  of  insurance  (including  re-insurance) 
made  or  entered  into  after  the  outbreak  of  war,  or 
any  share  in  any  such  risk  (Article  1  of  the  Pro- 
clamation of  8th  October,  1914) ; 

(7)  Not  directly  or  indirectly  to  supply  to  or  for  the  use 
or  benefit  of,  or  obtain  from,  an  enemy  country  or 
an  enemy  any  goods,  wares,  or  merchandise,  nor 
directly  or  indirectly  to  supply  to  or  for  the  use 
or  benefit  of,  or  obtain  from  any  person  any  goods, 


28  STATEMENT  OF  THE  LAW. 

wares,  or  merchandise  for  or  by  way  of  transmission 
to  or  from  an  enemy  country  or  an  enemy,  nor 
directly  or  indirectly  to  trade  in  or  carry  any  goods, 
wares,  or  merchandise  destined  for  or  coming  from 
an  enemy  country  or  an  enemy. 

(8)  Not  to  permit  any  British  ship  to  leave  for,  enter,  or 

communicate  with  any  port  or  place  in  an  enemy 
country. 

(9)  Not  to  enter  into  any  commercial,  financial,  or  other 

contract  or  obligation  with  or  for  the  benefit  of  an 
enemy. 

(10)  Not  to  enter  into  any  transactions  with  an  enemy 

if  and  when  they  are  prohibited  by  an  Order  in 
Council  made  and  published  on  the  recommendation 
of  a  Secretary  of  State,  even  though  they  would 
otherwise  be  permitted  by  law  or  by  this  or  any 
other  Proclamation. 

These  prohibitions  call  for  only  a  few  comments.  (For  the 
prohibition  against  the  importation  of  sugar  made  by  the 
enemy,  see  Part  IV.,  infra). 

Prohibition  4  contains  an  exception  to  the  rule,  "  Ignorantia 
"  juris  non  excusat,"  an  exception  recognised  in  Scottish  law 
(Johnston  fy  Wright  v.  Goldsmid,  15th  February,  1809,  F.C.). 
That  rule  is  strictly  applied.  Innocent  intention,  however, 
may  be  a  factor  in  determining  whether  in  fact  there  was  a 
trading  with  the  enemy  (The  "  Mercurius,"  1  Ch.Rob.  288). 
But  ignorance  of  the  existence  of  war  seems  immaterial  (The 
"  Perkeo,"  1914,  137  L.T.  452).  Again,  if  it  is  clearly  proved 
that  goods  were  purchased  under  an  order  given  before  the 
commencement  of  war,  and  that  it  was  beyond  the  owner's 
power  after  using  due  diligence  to  countermand  the  order  in 
time  to  prevent  the  shipment,  he  will  not  be  guilty  of  trading 
with  the  enemy  (The  "  Juffrow  Catharina,"  5  Ch.Rob.  141; 
The  "Fortuna,"  1  Ch.Eob.  211;  The  "  Freedem,"  1  Ch.Rob. 
212). 

The  sixth  prohibition  is  declaratory  of  the  common  law 
(section  12  (3),  infra). 

The  seventh  and  eighth  prohibitions  include  the  doctrine 
of   continuous    voyage— "When    an    adventure    includes    the 
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"  carriage  of  goods  to  a  neutral  port,  and  thence  to  an  ulterior 
"  destination,  the  doctrine  of  '  continuous  voyage '  consists  in 
"  treating  for  certain  purposes  the  whole  journey  as  one 
"  transportation,  with  the  consequences  which  would  have 
"  attached  had  there  been  no  interposition  of  the  neutral  port. 
"  The  doctrine  is  only  applicable  when  the  whole  transportation 
"  is  made  in  pursuance  of  a  single  mercantile  transaction  pre- 
"  conceived  from  the  outset.  Thus  it  will  not  be  applied  where 
"the  evidence  goes  no  further  than  to  show  that  the  goods 
"  were  sent  to  the  neutral  port  in  the  hopes  of  finding  a  market 
"  there  for  delivery  elsewhere "  (Correspondence  and  Docu- 
ments respecting  the  International  Naval  Conference,  held 
in  London,  December,  1908,  to  February,  1909,  presented  to 
both  Houses  of  Parliament  by  command  of  His  Majesty, 
March,  1909,  pp.  7,  8). 

The  "  Mashona,"  1900,  17  Buchanan,  135,  was  a  case  of  a 
transaction  which  is  forbidden  by  the  seventh  prohibition. 
In  that  case  the  Supreme  Court  at  the  Cape  condemned,  on  the 
ground  of  trading  with  the  enemy,  the  cargo  of  English  mer- 
chants destined  for  the  South  African  Republic,  with  which 
State  this  country  was  at  war  at  the  time  of  the  shipment. 
The  goods  had  been  shipped  at  New  York  for  conveyance  to 
Delagoa  Bay,  and  were  in  part  consigned  to  various  neutrals 
resident  in  the  Transvaal.  The  sole  question  at  issue  was 
whether  at  the  time  of  her  capture  at  Port  Elizabeth  the 
"  Mashona,"  which  was  admitted  to  be  a  British  ship,  was 
engaged  in  carrying  cargo  for  and  trading  with  the  Queen's 
enemies. 

A  British  ship  will  therefore  be  deemed  to  be  trading  with 
the  enemy — 

"  (1)  If  she  has  commenced  her  voyage  from  a  hostile 
"  port. 

"  (2)  If  during  her  voyage  she  has  touched  at  a  hostile 
"  port  as  a  port  of  call,  whether  she  has  actually 
"  taken  cargo  on  board  thence  or  not. 

"  (3)  If  she  commenced  her  voyage  having  a  hostile  port, 
"  either  certainly  or  according  to  contingencies,  for 
"  her  port  of  destination  or  port  of  call,  unless, 
"  previous  to  the  time  she  is  met  with,  her  master 
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"  has  definitely  abandoned  the  intention  to  go  to  a 
"  hostile  port. 

"(4)  If  her  real  destination  is  hostile,  though  her  im- 
"  mediate  and  apparent  port  of  destination  is 
"  neutral  "  (T.  E.  Holland's  Manual  of  Naval  Prize 
Law,  p.  14). 

"Where  a  British  shipowner  carries  goods  destined  for  an 
alien  enemy  without  the  knowledge  and  consent  of  the  other 
shippers,  he  will  be  liable  to  them  for  damages  for  delay  in 
delivering  their  goods  at  the  port  of  destination,  where  such 
delay  is  caused  through  the  ship's  seizure  and  detention  by 
reason  of  carrying  enemies'  goods  (Dunn  v.  Bucknall  Brothers, 
1902,  2  KB.  (C.A.)  614). 

British  shareholders  in,  and  British  or  neutral  mortgagees 
of,  an  enemy  ship  captured  by  a  British  cruiser  have  no  remedy 
at  law  when  that  ship  is  condemned  as  a  prize  of  war;  and 
this  is  so  even  when  the  mortgagees  advanced  money  for  neces- 
saries (The  "Marie  Glceser,"  1914,  137  L.T.  468).  But  such 
British  subjects  may  present  their  case  to  the  Crown  for  the 
exercise  of  its  prerogative  of  bounty  (ibid.). 

Trading  with  the  enemy  on  the  part  of  a  representative  of 
the  Crown,  whilst  resident  in  enemy  territory,  is  by  the  common 
law  illegal,  unless  authorised  by  special  licence,  even  though 
benefits  accrue  thereby  to  Great  Britain  (Ex  parte  Baglehole, 
1812,  18  Yes.  528).  But  in  The  "Madonna  delle  Gracie,"  4 
Ch.Eob.  195,  an  exception  was  allowed  to  the  rule  where  the 
trade  was  for  the  benefit  of  the  British  fleet. 

Contracts  which  amount  to  trading  with  the  enemy  are  not 
only  void  as  between  the  immediate  parties  thereto,  but  also, 
•  being  illegal,  taint  all  collateral  transactions.  This  effect  of 
illegality  is  a  well-established  rule  in  contract.  Thus  if  it  is 
admitted  or  proved  in  an  action  on  a  bill  of  exchange  that  the 
acceptance,  issue,  or  subsequent  negotiation  of  the  bill  was  due 
to  such  a  transaction,  an  indorsee  must  prove  not  only  that  he 
had  no  notice  of  it,  but  also  that  subsequent  to  the  illegality 
value  has  in  good  faith  been  given  for  the  bill  (Bills  of 
Exchange  Act,  1882,  45  &  46  Vict.  c.  61,  sections  29,  30 ;  see 
also  the  Trading  with  the  Enemy  Proclamation,  No.  2,  of 
9th  September,  1914,  Article  5  (4)). 
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Any  contract  in  furtherance  or  aid  of  trading  with  the 
enemy  is  void,  e.g.,  a  policy  of  insurance  on  the  goods  dealt 
in  {Potts  v.  Bell,  1800,  8  T.E.  548).  No  action  lies  for  the 
recovery  of  freight  if  the  carriage  of  the  goods  amounts  to 
trading  with  the  enemy  (Midler  v.  Gernon,  3  Taunt.  394) .  But 
if  British  suhjects  are  the  shippers  of  goods  to,  or  the  con- 
signees of  goods  from,  the  enemy  country,  which  are  carried  in 
a  neutral  ship,  they  must  pay  the  neutral  carrier  his  freight 
(The  "Hoop,"  1799,  1  Ch.Eob.  219;  Smart  v.  Wolff,  3  T.E. 
323),  unless  the  goods  are  contraband  (The  "  Sarah  Christina," 
1  Ch.Eob.  237 ;  The  "  Mercurius,"  ibid.  288 ;  The  "  Emmanuel," 
ibid.  296),  or  the  neutral  carrier  has  otherwise  violated  inter- 
national law,  as  by  using  false  papers  (The  "  Atlas,"  3  Ch.Eob. 
304  ».). 

"When  Great  Britain  is  neutral,  it  is  not  illegal  to  trade  with 
a  blockaded  port  (The  "Helen,"  1865,  L.E.  1  A.  &  E.  1);  and 
a  contract  of  partnership  for  the  importation  of  contraband 
into  a  belligerent  State  is  not  forbidden  by  English  law  (Ex 
parte  Chavasse,  re  Grazebrooh,  1865,  34  L.J.N.S.  Bank.  17). 

But  where  seamen  sign  on  for  a  purely  commercial  voyage, 
and  find  that  they  are  to  run  a  blockade  or  carry  contraband, 
they  can  repudiate  the  contract;  and  the  same  rule  probably 
applies  to  a  charter  party  (per  Lush,  J.,  in  Geipel  v.  Smith, 
1872,  L.E.  7  Q.B.  404). 

10.  Licences  by  the  Ceown  to  Trade  with  the  Enemx. — 
At  common  law  the  Crown  has  the  power  to  grant  licences 
to  trade  with  the  enemy  (The  "  Hoop,"  1799,  1  Ch.Eob.  196), 
and  it  may  revoke  them  at  any  time  (ibid.  199).  Not  only  may 
such  a  licence  be  given  to  a  British  subject  who  is  within 
the  kingdom,  but  a  licence  may  also  be  given  to  a  British 
subject  to  reside  and  trade  within  enemy  territory,  or  to  an 
alien  enemy  to  reside  and  trade  within  the  kingdom  (Vandyck 
v.  Whitmore,  1801,  1  East,  475),  or  to  an  alien  enemy  domi- 
ciled here  to  trade  with  his  own  native  country  (Usparicha  v. 
Noble,  1811,  13  East,  332). 

A  licence  may  be  either  general  or  special.  A  general 
licence  is  one  permitting  all  subjects,  or  even  all  persons,  to 
trade  with  a  particular  locality  or  in  particular  goods.  A 
special  licence  is  one  granted  to  individuals  for  a  particular 
voyage,  or  for  trading  in  particular  goods.     These  terms  are, 
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however,  used  by  different  jurists  in  different  senses  (see  Pitt 
Cobbett's  Leading  Cases  on  International  Law,  3rd  edition, 
vol.  ii.  p.  81).  But  the  important  difference  for  present 
purposes  is  between  a  licence  given  to  British  subjects  or 
alien  enemies  within  the  kingdom  in  general  and  a  -licence 
issued  only  to  individuals.  A  general  licence  can  only  be 
granted  by  the  Crown ;  but  a  special  licence  may  be  issued  by 
a  military  or  naval  officer  acting  within  the  limits  of  his  par- 
ticular command  (ibid.  81 ;  see  also  The  "  Hope,"  1  Dod.  226). 

An  example  of  a  general  licence  is  the  Order  in  Council, 
dated  15th  April,  1854,  which  permitted  British  subjects  to 
trade  with  non-blockaded  Russian  ports,  if  in  neutral  ships, 
but  not  in  contraband  goods,  during  the  Crimean  War  (see 
Clementson  v.  Blessig,  1855,  11  Exch.  135 ;  The  "  Neptune," 
1855,  Spinks'  Prize  Cas.  281). 

An  example  of  a  special  licence  is  that  which  was  granted 
to  the  Deutsche  Bank,  the  Dresdner  Bank,  and  the  Direction 
der  Disconto  Gesellschaft — all  German  banks  in  London — 
during  this  war.  It  is  of  a  limited  nature,  as  the  following 
copy  shows :  — 

"  In  pursuance  of  the  powers  conferred  on  me  by  the  Aliens 
"  Restriction  (No.  2)  Order  in  Council,  1914,  made  on  the  10th 
"  day  of  August  under  the  Aliens  Restriction  Act,  1914,  I 
"  hereby  permit  the  Deutsche  Bank,  the  Dresdner  Bank,  the 
"  Disconto  Gesellschaft  to  carry  on  banking  business  in  the 
"  United  Kingdom  subject  to  the  following  limitation,  con- 
"  ditions,  supervision,  and  requirement  as  to  the  deposit  of 
"  money  and  securities :  — 

"(1)  The  permission  shall  extend  only  to  the  completion 
"  of  the  transactions  of  a  banking  character  entered 
"  into  before  the  5th  day  of  August,  1914,  so  far 
"  as  these  transactions  would  in  ordinary  course 
"  have  been  carried  out  through  or  with  the  London 
"  establishments.  The  permission  does  not  extend 
"  to  any  operations  for  the  purposes  of  making 
"  available  assets  which  would  ordinarily  be  col- 
'''lected  by,  or  of  discharging  liabilities  which 
"  would  ordinarily  be  discharged  by,  establishments 
"  of  the  banks  other  than  the  London  establish- 
"  ments.       No  new  transaction  of  any  kind,  save 
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"  such  as  may  be  necessary  or  desirable  for  the 
"  purpose  of  the  completion  of  the  first-mentioned 
"  transactions,  shall  be  entered  into  by  or  on  behalf 
"  of  the  London  establishments  of  the  banks. 

"  (2)  The  business  to  be  transacted  under  this  permission 
"  shall  be  limited  to  such  operations  as  may  be 
"  necessary  for  making  the  realisable  assets  of  the 
"banks  available  for  meeting  their  liabilities,  and 
"for  discharging  these  liabilities  as  far  as'  may 
"  be  practicable. 

"  (3)  All  transactions  carried  out  under  this  permission 
"  shall  be  subject  to  the  supervision  and  control  of 
"  a  person  to  be  appointed  for  the  purpose  by  the 
"Treasury,  who  shall  have  absolute  discretion  (a) 
"  to  refuse  to  permit  any  payment  that  may  appear 
"  to  him  to  be  contrary  to  the  interests  of  the 
"  nation ;  (b)  to  permit  any  such  new  transactions 
"  as  are  in  his  opinion  necessary  or  desirable  for  the 
"  purpose  of  the  completion  of  the  transactions  first 
"  mentioned  in  paragraph  1 ;  (c)  to  permit  or  refuse 
"  to  permit  the  completion  of  any  particular  trans- 
"  action  whatsoever. 

"  (4)  Any  assets  of  the  banks  which  may  remain  undis- 
"  tributed  after  their  liabilities  have,  so  far  as 
"  possible  in  the  circumstances,  been  discharged, 
"  shall  be  deposited  with  the  Bank  of  England  to  the 
"  order  of  the  Treasury.  The  permission  granted 
"  by  me  on  the  10th  day  of  August,  1914,  is  hereby 
"  revoked. 

"(Signed)         E.  M'Kenna, 
"  One  of  His  Majesty's  Principal  Secretaries 
"  of  State." 

Licences  are  construed  liberally  (Flindt  v.  Scott,  1814,  5 
Taunt.  674).  But  there  is  some  authority  for  saying  that  a 
special  licence  is  more  strictly  construed  {The  "  Cosmopolite," 
1801,  4  Ch.Eob.  8;  The  "  Vriendschap,"  1801,  ibid.  96).  Non- 
disclosure by  an  agent,  when  applying  for  a  licence,  of  the 
fact  that  he  was  applying  for  an  enemy  trader,  did  not  vacate 
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the  licence  in  Flindt  v.  Scott,  1814,  5  Taunt.  674.  In  Lemcke 
v.  Vaughan,  1824,  8  Moo.  P.C.  646,  an  innocent  misdescription 
of  a  party  in  an  application  for  a  licence  did  not  affect  the 
validity  of  the  licence.  But  in  Camelo  v.  Britten,  1824,  4 
B.  &  Aid.  184,  it  was  held  that  conditions  attached  to  a  licence 
must  be  strictly  complied  with. 

In  Warin  v.  Scott,  1812,  4  Taunt.  615,  a  Dutchman 
obtained  limited  licences  to  reside  in  England  and  to  carry  on 
his  trade,  Great  Britain  being  then  at  war  with  his  country. 
He  shipped  goods  from  an  English  port  after  the  expiry  of  his 
licence  to  reside,  but  before  the  expiry  of  his  licence  to  trade. 
An  insurance  of  these  goods  was  held  void. 

Licences  are  not  assignable.  In  Feize  v.  Thompson,  1808, 
1  Taunt.  121,  a  licence  had  been  issued  to  T.  B.  to  import 
goods,  being  the  property  of  T.  B.,  in  neutral  ships  from  an 
enemy's  country.  It  was  held  that  it  could  not  be  assigned 
so  as  to  authorise  the  importation  of  goods,  the  property  of 
the  assignee.  The  question  was  raised,  but  not  decided, 
whether  the  licence  would  not  have  been  sufficient,  if  there 
had  been  a  special  property  remaining  in  T.  B.  as  general 
consignee  of  the  cargo. 

Licences  are  either  express  or  implied.  A  licence  to  trade 
implies  an  authority  to  insure  (Kensington  v.  Inglis,  1807,  8 
East,  273).  So  where  a  licence  is  issued  in  general  terms, 
e.g.,  to  an  alien  enemy  domiciled  in  England,  to  ship  goods 
in  a  neutral  vessel  to  certain  ports  in  the  enemy's  country, 
such  commerce  is  legalised  for  all  purposes  of  its  due  and 
effectual  prosecution,  either  for  the  benefit  of  the  party  himself 
or  of  his  correspondents,  though  residing  in  the  enemy's 
country ;  and  such  goods  may,  therefore,  be  insured  by  him 
either  on  his  own  account  or  as  agent  for  them  (Usparicha 
v.  Noble,  1811,  13  East,  332).  A  licence  to  insure  gives  power 
not  only  to  insure  the  goods  shipped,  but  also  the  vessel, 
although  it  be  an  enemy's  (Morgan  v.  Oswald,  1812,  3  Taunt. 
554;  Flindt  v.  Scott,  1814,  5  Taunt.  674).  But  a  licence  to  a 
British  subject  to  trade  with  an  enemy  country  does  not  imply 
a  licence  to  reside  in  that  country  (Ex  parte  Baglehole,  1812, 
18  Ves.  526).  A  licence  to  an  alien  enemy,  however,  to  reside 
within  the  kingdom  gives  him  authority  to  sue  on  a  bond  here 
(Wells  v.  Williams,  1697,  1  Salk.  45). 
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Mere  non-interference  with  an  alien  enemy  who  is  within 
this  country  has  been  held  not  to  imply  a  licence  to  reside 
here. 

In  Bolton  v.  Dobree,  1808,  2  Camp.  163,  a  licence  had  been 
granted  to  a  Danish  subject  to  undertake  a  voyage  between 
London  and  Vera  Cruz.  War  broke  out  between  this  country 
and  Denmark  before  the  termination  of  the  voyage.  After 
arriving  at  London  the  licensee  went  about  at  large  without 
being  molested  by  the  British  Government.  But  his  agents 
were  held  not  entitled  to  sue  on  a  policy  of  marine  insurance 
effected  by  them  on  his  behalf. 

Even  where  an  alien  enemy  is  domiciled  in  the  kingdom, 
and  has  registered  her  place  of  abode  in  compliance  with  an 
Act,  it  has  been  held  that  this  does  not  amount  to  a  licence  to 
reside  here  {Alciator  v.  Smith,  1812,  3  Camp.  244). 

How  far  such  cases  would  be  followed  now  is  matter  of  doubt. 
The  observations  of  Lord  Lindley  in  Jansonv.  Driefontein  Con- 
solidated Mines,  Limited,  1902,  A.C.  505,  would  suggest  that 
a  licence  to  reside  would  be  implied  from  mere  non-interference 
or  expulsion.  This  is  the  American  view.  In  Clarke  v. 
Morey,  1813,  10  Johnson,  69,  Chief  Justice  Kent  held  that 
alien  enemies  resident  in  the  United  States  at  the  time  of  war 
might  sue  or  be  sued  as  in  time  of  peace,  and  that  it  was  not 
necessary  for  this  purpose  that  they  should  have  an  actual 
licence  to  reside  therein,  but  that  such  a  licence  would  be 
implied  from  their  being  suffered  to  remain  without  being 
expelled  from  the  United  States  by  the  Government.  This 
was  also  held  to  apply  to  alien  enemies  who  came  into  the 
United  States  after  the  outbreak  of  war.  The  American 
authorities  will  be  found  in  Seymour  v.  Bailey,  1872,  66  111. 
288. 

The  various  Proclamations  and  Aliens  Restriction  Orders 
which  have  already  been  issued  during  the  present  war  with 
Germany  and  Austria-Hungary  are  all  of  a  restrictive  rather 
than  of  an  enabling  nature.  Any  enabling  effect  they  possess 
seems  to  be  intended  for  British  subjects,  or,  at  all  events,  not 
in  favour  of  alien  enemies  here  to  the  extent  of  conferring  a 
title  to  sue  on  their  contracts  in  time  of  war  (section  8  (4), 
supra).  The  Aliens  Restriction  (No.  2)  Order,  1914,  dated 
10th  August,   expressly  provides  that  an  alien   enemy   shall 
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not  carry  on  or  engage  in  any  banking  business  except  with 
tbe  permission  in  writing  of  the  Secretary  of  State,  and  to 
such  extent  and  subject  to  such  conditions  and  supervision  as 
the  Secretary  of  State  may  direct,  and  an  alien  enemy  who  is 
or  has  been  carrying  on  or  engaged  in  banking  business  shall 
not,  except  with  the  like  permission,  part  with  any  money 
or  securities  in  the  bank  where  he  is  or  has  been  carrying  on 
or  engaged  in  business,  and  shall,  if  so  required,  deposit  any 
such  money  or  securities  in  such  custody  as  the  Secretary  of 
State  may  direct  (Article  1).  For  the  purposes  of  this  pro- 
vision, any  person  who  is  a  member  of  a  firm  or  a  director  of 
a  company  carrying  on  banking  business  in  the  United  King- 
dom is  deemed  to  be  carrying  on  banking  business  (ibid.). 

It  has,  however,  been  held  by  Sargant,  J.,  in  Princess 
Thurn  and  Taxis  v.  Moffttt,  Weekly  Notes  of  24th  October, 
1914,  p.  379,  that  those  alien  enemies  in  this  country  who 
strictly  comply  with  the  requirements  of  the  Aliens 
Restriction  Orders  and  Proclamations  are  impliedly  licensed 
to  reside  and  trade  here,  and  so  can  sue  on  their  contracts 
during  the  war;  whilst  those  who  do  not  so  comply 
cannot  sue  during  the  continuance  of  hostilities.  But 
it  may  be  pointed  out  that  in  Scotland  the  doctrine  in 
Alciator  v.  Smith,  1812,  3  Camp.  244,  was  acted  on  in  a 
case  in  the  Glasgow  Sheriff  Court  in  September  of  this 
year  1914,  a  note  of  which  was  communicated  to  the  writer 
by  Sheriff-Substitute  Fyfe  who  tried  it.  It  was  at  the  instance 
of  a  German  in  Scotland,  who  sued  for  a  week's  wages  in  lieu 
of  warning.  War  had  been  declared  before  the  date  of  the 
small  debt  summons.  The  objection  was  taken  that,  being  an 
alien  enemy,  the  pursuer  could  not  sue.  It  was  answered  that 
be  had  registered  himself  in  compliance  with  the  Aliens 
Restriction  Order,  1914.  But  the  learned  Sheriff-Substitute 
held  that  this  did  not  make  any  difference,  and.  dismissed  the 
case.  Mr.  Leslie  Scott,  K.C.,  takes  the  same  view  (Trading 
with  the  Enemy,  pp.  16,  20 ;  see  also  the  judgment  of  Bailhache, 
J.,  in  Robinson  8f  Go.  v.  Continental  Insurance  Company  of 
Mannheim,  reported  in  The  Times  of  17th  October,  1914). 

In  view  of  the  fact  that  in  the  present  war  Great  Britain 
is  allied  with  France  and  Russia,  not  to  mention  other  States, 
such  as  Japan,  the  following  observation  of  Kent  in  his  Com- 
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mentaries  on  American  Law,  13th  edition,  pp.  69,  70,  is 
important: — "  A  single  belligerent  may  grant  licences  to  trade 
"  with  the  enemy,  and  dilute  and  weaken  his  own  rights  at 
"  pleasure,  but  it  is  otherwise  when  allied  nations  are  pursuing 
"  a  common  cause.  The  community  of  interests  and  object 
"  and  action  creates  a  mutual  duty  not  to  prejudice  that  joint 
"  interest ;  and  it  is  a  declared  principle  of  the  law  of  nations, 
"  founded  on  very  clear  and  just  grounds,  that  one  of  the  belli- 
"  gerents  may  seize  and  inflict  the  penalty  of  forfeiture  on  the 
"  property  of  a  subject  of  a  co-ally  engaged  in  a  trade  with  the 
"  common  enemy,  and  thereby  affording  him  aid  and  comfort, 
"  whilst  the  other  ally  was  carrying  on  a  severe  and  vigorous 
"  warfare.  It  would  be  contrary  to  the  implied  contract  in 
"  every  such  warlike  confederacy  that  neither  of  the  belli- 
"  gerents,  without  the  other's  consent,  shall  do  anything  to 
"defeat  the  common  object"  (see  The  "  Nayade,"  1802,  4 
Ch.Rob.  251;  The  "Neptune,"  1807,  6  Ch.Rob.  403). 

11.  Executed  Contracts  Made  with  Alien  Enemies 
before  the  Outbreak  or  War. — An  executed  contract  means 
a  contract  wholly  performed  on  one  side.  Where  such  a 
contract  has  been  entered  into  with  an  alien  enemy  before  the 
outbreak  of  war,  and  the  performance  is  on  his  side,  the  general 
rule  is  that  war  only  suspends  his  remedy,  or,  in  other  words, 
he  cannot  sue  upon  it  during  the  existence  of  hostilities 
(Alcinous  v.  Nigreu,  1854,  4  E.  &  B.  217;  see  also  note  at  end 
of  Clementson  v.  Blessig,  1855,  11  Exch.  135). 

Thus  in  Ex  parte  Boussmaker,  1806,  13  Ves.  71,  it  was 
decided  that  a  dividend  payable  under  a  bankruptcy,  in  respect 
of  a  debt  due  and  payable  before  the  outbreak  of  war  to  an 
alien  enemy,  ought  to  be  retained  in  hand  for  payment  to  him 
on  the  restoration  of  peace. 

If,  however,  the  alien  enemy  is  residing  or  trading  in  this 
country  with  the  licence  of  the  Crown,  he  can  sue  on  such  a 
contract  during  the  existence  of  war  (Wells  v.  Williams,  1697, 
1  Salk.  45),  and,  as  suggested  in  section  8  (4),  supra,  an  alien 
enemy  domiciled  here  may  have  the  right,  apart  from  any 
licence,  to  enforce  the  contract  indirectly  by  such  forms  of  self- 
redress  as  lien,  &c. 

On  the  other  hand,  if  the  performance  of  the  contract  is 
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on  the  part  of  a  British  suhject,  he  can  enforce  the  contract 
by  action  during  the  continuance  of  war,  provided,  of  course, 
that  a  cause  of  action  has  accrued  (see  section  8  (4),  supra). 

The  general  principle  that  an  alien  enemy's  right  to  the 
performance  of,  and  right  of  action  on,  a  contract  concluded 
and  executed  by  him  before  war  is  only  suspended  by  the  war, 
applies  particularly  to  contracts  which  only  require  for  their 
performance  by  the  other  party  the  payment  of  money. 

Where  the  unperformed  obligation  is  not  an  obligation  to 
pay  money,  matters  become  more  complicated.  If  the  obliga- 
tion is  in  its  nature  incapable  of  being  suspended,  the 
contract  will  be  dissolved  (Griswold  v.  Waddington,  1818,  16 
Johnson,  438,  an  American  case).  This,  for  instance,  would 
be  the  case  if  the  proper  performance  of  the  contract  required 
some  dealings  with  the  enemy  during  the  war  (Esposito  v. 
Bowden,  1857,  7  E.  &  B.  763).  Mutatis  mutandis,  the  same 
considerations  may  even  arise  where  the  party  who  has  fulfilled 
his  part  of  the  contract  is  not  an  alien  enemy,  but  a  British 
subject  (see  section  16,  infra).  It  has  been  suggested  by  Mr. 
Alfred  Hutchison,  in  his  article  on  "  The  Effect  of  War  on 
"  Contracts  and  Payments  of  Debts  "  (in  the  Commercial  Review 
for  September,  1914),  that  money  paid  in  respect  of  such  con- 
tracts, under  which  no  consideration  has  been  received  by 
the  party  paying  the  money,  may  be  recoverable  after  the  war 
on  the  ground  of  failure  of  consideration. 

A  debt  due  to  an  alien  enemy  being  in  enemy  territory  is 
not  only  irrevocable  by  him  during  the  war,  but  it  is  illegal 
to  pay  it  (Trading  with  the  Enemy  Proclamation,  No.  2,^  9th 
September,  1914,  Article  5  (1),  which  is  declaratory  of  the 
common  law).  But  if  such  enemy  has  an  agent  in  this  country, 
duly  appointed  before  the  war,  payment  to  such  agent  is  not  a 
crime,  although  the  money  must  not  be  transmitted  by  him 
to  his  principal  (Kershaw  v.  Kelsey,  1868,  100  Mass.  561,  an 
American  case ;  see  also  Trading  with  the  Enemy  Proclamation, 
No.  2,  of  9th  September,  1914,  Articles  5  (1),  6,  7).  But 
Article  5  of  the  Trading  with  the  Enemy  Proclamation  of  8th 
October,  1914,  seems  to  forbid  such  payment,  where  the  busi- 
ness is  insurance  or  re-insurance. 

12.  Executory  Contracts  Made  with  an  Alien  Enemy 
befoee  the  Outbreak  of  War.— An  executory  contract  is  a 
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contract  which  is  either  wholly  unperformed  or  in  which  there 
remains  something  to  he  done  on  hoth  sides.  There  is  little  or 
no  authority  in  English  law  as  to  the  effect  of  war  on  such 
contracts  concluded  with  alien  enemies  before  the  commence- 
ment of  hostilities.  It  is  stated  in  the  note  at  the  end  of 
Clementson  v.  Blessig,  1855,  11  Exch.  135,  that  the  declaration 
of  war  renders  these  contracts  void.  But,  as  pointed  out  by 
Dr.  E.  J.  Shuster  (The  Effect  of  War  on  Commercial  Transac- 
tions, p.  14,  n.),  this  statement  only  applies  to  special  classes 
of  such  contracts.  If  the  American  authorities  are  taken  into 
account,  a  more  correct  statement  of  the  law  would  he  the 
following: — 

An  executory  contract  concluded  with  an  alien  enemy  before 
the  outbreak  of  war  is  merely  suspended  during  the  war  as 
regards  the  right  to  performance  and  the  right  of  action  (Janson 
v.  Driefontein  Consolidated  Mines,  Limited,  1902,  A.C.  484). 
But  such  a  contract  is  either  avoided  or  dissolved  by  the  outbreak 
of  war  (1)  if  it  enures  to  the  aid  of  the  enemy  (Furtado  v. 
Rogers,  1802,  3  Bos.  &  P.  191) ;  or  (2)  if  it  is  in  its  nature  incap- 
able of  suspension  (Griswold  v.  Waddington,  1818,  16  Johnson, 
438,  an  American  case).  A  contract  will  in  its  nature  be  incap- 
able of  suspension  (a)  if  its  proper  performance  necessitates 
intercourse  with  the  enemy  during  the  war  (Esposito  v.  Bowden, 
1857,  7  E.  &  B.  763 ;  The  "William  Bagaley,"  5  Wall.  377,  407, 
an  American  case) ;  or  (b)  where  time  is  of  the  essence  of  the 
contract  (New  York  Life  Insurance  Company  v.  Statham,  1876, 
93  United  States  Reports,  Supreme  Court,  24);  or  (c)  where 
the  parties  cannot,  on  conclusion  of  peace,  be  made  equal,  for 
the  doctrine  of  revival  of  contracts  suspended  by  war  is  based 
on  considerations  of  equity  and  justice  (ibid.). 

This  general  statement  of  the  law  relates  to  contracts 
between  parties  "divided  by  the  line  of  war,"  that  is,  domi- 
ciled, or  for  the  time  being,  in  the  countries  of  the  respective 
belligerents  (see  Cobbett's  Leading  Cases  on  International  Law, 
3rd  edition,  vol.  ii.  pp.  66  et  seq.).  It  may  be  exemplified 
in  its  application  to  the  principal  kinds  of  contracts. 

(1)  Affreightment.— A  contract  of  affreightment  may  at 
once  become  void  by  the  declaration  of  war  {Avery  v.  Bowden, 
25  L.J.  Q.B.  49;  26  L.J.  Q.B.  3).  This  will  be  the  case 
when    its    performance    involves    trading    with    the    enemy 
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(Esposito  v.  Bowden,  1857,  7  E.  &  B.  763).  On  the  other 
hand,  if  its  performance  can  be  suspended  till  the  end  of  the 
war,  e.g.,  in  the  case  of  a  charter  of  a  ship  for  several  distinct 
voyages,  ranging  over  a  considerable  period  of  time,  the 
contract  will  only  be  suspended  by  war. 

(2)  Agency. — The  American  doctrine  is  that  the  relation  of 
principal  and  agent  existing  between  the  residents  of  belligerent 
States  is  not  necessarily,  and,  as  matter  of  law,  terminated  by 
the  outbreak  of  war.  Whether  the  agency  is  revoked  or  not 
depends  upon  the  circumstances  surrounding  the  case  and  the 
nature  and  character  of  the  agency  (Williams  v.  Paine,  1898, 
169  United  States  Reports,  Supreme  Court,  55). 

A  general  agency  conferring  general  authority  is  probably 
terminated  {United  States  v.  Grossmayer,  9  Wall.  72).  A 
limited  agency  is  suspended  so  far  as  it  involves  any  intercourse 
or  dealing  with  the  enemy,  or  any  transmission  of  money  or 
property  to  an  enemy  country  (ibid.  Small's  Administrator  v. 
Lumpkin's  Executor,  28  Grattan,  832).  But  where  such  agency 
does  not  involve  prohibited  acts,  and  the  assent  of  the  principal 
or  his  subsequent  ratification  is  expressly  given,  or  may 
reasonably  be  implied,  it  continues  until  otherwise  ended  (New 
York  Life  Insurance  Company  v.  Davis,  1877,  95  United  States 
Reports,  Supreme  Court,  425).  Under  these  circumstances 
the  American  ,  Courts  have  sustained  the  following  transac- 
tions :  — 

(a)  An  arrangement  by  an  agent  for  protecting  and  safe- 

keeping his  principal's  property  (United  States  v. 
Quigley,  103  United  States  Reports,  Supreme  Court, 
595).  If  the  agent  has  the  property  of  the  prin- 
cipal in  his  possession  or  control,  he  must 
preserve  it  safely  during  the  war,  and  must  restore 
it  faithfully  at  its  close  (New  York  Insurance  Com- 
pany v.  Davis,  1877,  95  United  States  Reports, 
Supreme  Court,  425). 

(b)  The  payment  to  an  agent  of  a  debt  due  to  the  principal, 

where  the  agent  and  the  debtor  resided  in  the  same 
country  (Robinson  v.  International  Life  Assurance 
Society,  1870,  1  American  Reports,  490;  Sands  v. 
New  York  Life  Insurance  Company,  1872,  10 
American  Reports,  535).     But  the  agent  must  have 
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been  appointed  before  the  war  {United  States  v. 
Grossmayer,  9  Wall.  72).  He  may  invest  moneys 
thus  received  in  property  in  the  enemy  territory, 
e.g.,  a  British  agent  could  invest  it  here  (see 
Stoddart  v.  United  States,  6  Ct.Cl.  340). 

(c)  A  sale  by  an  agent  of  his  principal's  property  (Murrell 
v.  Jones,  46  Miss.  565).  In  Williams  v.  Paine, 
1898,  169  United  States  Reports,  Supreme  Court, 
55,  a  power  of  attorney  executed  by  a  married 
woman,  with  her  husband's  concurrence,  to  convey 
her  lands  was  held  not  to  be  revoked  by  the  out- 
break of  the  Civil  War.  And  in  Pope  v.  Chafee, 
14  Rich.  Eq.  (Supreme  Court)  69,  an  authority  to 
an  agent  to  receive  the  proceeds  of  the  sale  of  his 
principal's  land  was  not  deemed  revoked  by  such 
principal  being  taken  as  a  prisoner  of  war. 

(d)  An  attorney's  defence  of  an  action  against  his  client 
(Washington  University  v.  Finch,  18  Wall.  259). 
But  the  relation  of  attorney  and  client  is  generally 
terminated  by  war.  Thus,  in  Blackwell  v.  Willard, 
1871,  6  American  Reports,  749,  a  citizen  of  New 
York  had  a  suit  pending  in  North  Carolina  before 
the  outbreak  of  the  Civil  War;  and  payment  was 
made  during  the  war  by  the  debtor  to  the  attorney. 
It  was  held  that  such  action  was  void,  the  relation 
of  attorney  and  client  being  ended  by  the  war. 

On  the  termination  of  war  an  agent  must  account  to  his 
principal  (Caldwell  v.  Harding,  1  Lowell,  326). 

There  are  no  English  authorities  on  this  topic.  But  there 
seems  nothing  in  the  American  law  which  conflicts  with  any 
of  the  Acts,  Orders  in  Council,  or  Proclamations  relating  to 
the  present  war,  except  in  the  case  of  insurance  agents  (Trad- 
ing with  the  Enemy  Proclamation  of  8th  October,  1914, 
Articles  1,  5).  But  where  an  alien  enemy  has  an  English 
agent,  the  latter  cannot  maintain  an  action  in  favour  of  such 
enemy  where  the  enemy's  interest  appears  on  the  record 
(Brandon  v.  Nesbitt,  1794,  6  T.R.  23). 

(3)  Insurance.— An  insurance  by  a  British  subject  (includ- 
ing corporation)   of  an  enemy's  property  against  capture  at 
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sea  by  the  British  is  illegal  and  void,  whether  the  contract  was 
made  before  or  after  the  war  (The  "  Jan  Frederick,"  1804,  5 
Ch.Eob.  128;  The  "  Boedes  Lust,"  1804,  ibid.  233). 

In  Furtado  v.  Rogers,  1802,  3  Bos.  &  P.  191,  an  insurance 
with  an  English  company  was  effected  by  the  plaintiff  on  a 
French  ship  before  the  outbreak  of  war  between  France  and 
this  country:  The  ship  was  captured  by  the  British,  and  con- 
demned as  enemy  property.  After  the  conclusion  of  the  war 
the  plaintiff  sued  on  the  policy.  But  it  was  held  that  the 
contract  of  insurance  was  by  common  law  abrogated  by  war, 
on  the  ground  that  it  amounted  to  an  indemnity  to  an  enemy 
owner  against  the  capture  of  his  property  by  the  insurer's 
State,  which  was  inconsistent  with  the  very  object  of  war. 
In  his  judgment  Lord  Alvanley,  C.J.,  observed  that,  if  a 
British  subject  insured  against  captures,  the  law  would  infer 
an  exception  as  regards  British  captures ;  whilst  if  he 
expressly  insured  against  such  captures  the  contract  would  be 
void  ah  initio. 

An  insurance  against  the  capture  of  an  enemy's  goods  at 
sea,  though  effected  with  a  British  underwriter  before  the 
outbreak  of  war,  cannot  be  enforced  against  such  underwriter, 
even  after  the  restoration  of  peace,  in  order  to  recover  a  loss 
by  capture  by  an  ally  of  Great  Britain  {Brandon  v.  Curling, 
1803,  4  East,  410) 

As  previously  observed  in  section  9,  supra,  an  insurance  of 
goods  in  furtherance  of  an  illegal  trading  with  the  enemy  is 
void  (Potts  v.  Bell,  1800,  8  T.E.  548). 

An  insurance  of  an  alien  enemy's  property  against  loss  at 
sea  will,  on  the  same  principles,  not  cover  a  loss  caused  by  the 
British  or  an  ally,  e.g.,  destruction  by  a  cruiser. 

An  express  insurance  of  an  alien  enemy's  property  against 
seizure  by  the  insured's  own  Government  during  a  state  of  war 
is  illegal  and  void  in  its  inception;  but  if  such  seizure  takes 
place  while  war  is  only  imminent,  the  loss  is  recoverable  under 
a  policy  of  insurance  against  capture  in  general  terms  (Janson 
v.  Driefontein  Consolidated  Mines,  Limited,  1902,  A.C.  484). 

Insurances  of  an  alien  enemy's  private  property  or  land, 
effected  before  the  outbreak  of  war,  will  be  dissolved  thereby, 
at  all  events  if  the  loss  takes  place  in  a  mode  recognised  in 
international  law,  e.g.,  as  a  penalty  for  military  offences,  or 
on  the  ground  of  military  necessity.     Probably  in  all  cases 
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where  the  loss  was  inflicted  by  the  British  an  insurance  against 
it  would  be  inoperative  as  against  the  policy  of  the  Govern- 
ment. A  possible  exception  is  a  forced  contribution  (see  Dr. 
Coleman  Phillippson's  Effect  of  War  on  Contract,  pp.  83-4; 
Law  Quarterly  Review,  vol.  18,  pp.  289  et  seq.  ;  see  the  Trading 
with  the  Enemy  Proclamation  of  8th  October,  1914). 

In  all  other  cases  of  insurance  of  property  effected  before 
the  war  the  policy  remains  valid  but  cannot  be  sued  on  during 
the  war  (Janson  v.  Driefontein  Consolidated  Mines,  Limited, 
1902,  A.C.  484).  Article  5  (6)  of  the  Trading  with  the  Enemy 
Proclamation,  No.  2,  of  9th  September,  1914,  even  as  amended 
by  the  Proclamation  of  8th  October,  1914,  does  not  seem  to 
alter  the  law.  For  it  simply  warns  persons  not  to  enter  into 
an  insurance  with  or  for  the  benefit  of  an  enemy  during  the 
war,  nor  to  give  effect  to  such  an  insurance  made  before  the 
war.  The  latter  prohibition  seems  only  suspensory  of  the 
remedy  during  the  war. 

There  are  no  English  cases  on  the  effect  of  war  on  life 
insurance,  where  one  of  the  parties  to  the  contract  becomes 
an  alien  enemy.  Although  there  are  several  American 
decisions,  they  are  somewhat  conflicting,  and  it  is  not  easy 
to  reconcile  them.  But  the  result  of  the  case  law  seems  to 
be  this :  A  failure  to  pay  the  premiums  during  the  war  avoids 
the  policy  (Worthington  v.  Charter  Oak  Life  Insurance  Com- 
pany, 1874,  19  American  Reports,  495).  Where  such  failure 
arises  from  the  fact  that  it  would  involve  intercourse  with  an 
enemy  in  enemy  territory,  then,  although  the  contract  is 
ended,  the  assured  is  entitled  to  the  equitable  value  of  the 
policy  arising  from  the  premiums  actually  paid.  This 
equitable  value  is  the  difference  between  the  cost  of  a  new 
policy  and  the  present  value  of  the  premiums  yet  to  be  paid 
on  the  forfeited  policy  when  the  forfeiture  occurred,  and  may 
be  recovered  by  action  on  the  conclusion  of  peace  {New  York 
Life  Insurance  Company  v.  Statham,  1876,  93  United  States 
Reports,  Supreme  Court,  24).  The  payment  of  premiums 
during  the  war  by  the  assured  to  an  agent  of  the  company, 
who  resides  in  the  same  territory  as  the  assured,  binds  the 
company  {Robinson  v.  International  Life  Assurance  Society, 
1870,  1  American  Reports,  490;  Sands  v.  New  York  Life 
Insurance  Company,  1872,  10  American  Reports,  535);  provided 
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such  agent  continues  to  have  due  authority  to  receive  the 
premiums  (New  York  Life  Insurance  Company  v.  Davis,  1877, 
95  United  States  Reports,  Supreme  Court,  425,  which 
reaffirmed  New  York  Life  Insurance  Company  v.  Statham, 
1876,  93  United  States  Reports,  Supreme  Court,  24).  Where 
an  agent  in  such  circumstances  refuses  to  accept  payment, 
the  company  will  be  held  liable  (New  York  Life  Insurance 
Company  v.  Clopton,  1869,  3  American  Reports,  290).  It 
would  follow  from  these  cases  that,  if  a  British  subject  is 
insured  with  a  German  life  office  which  has  a  branch  here, 
payment  of  premiums  by  him  during  the  war  to  such  branch 
will  bind  the  German  life  office  under  the  above  circumstances. 
Such  a  transaction  was  expressly  allowed  by  Article  6  of  the 
Trading  with  the  Enemy  Proclamation,  No.  2,  of  9th  Sep- 
tember, 1914.  But  it  is  doubtful  whether  it  is  not  now  illegal 
by  the  provisions  of  the  Trading  with  the  Enemy  Proclamation 
of  8th  October,  1914. 

(4)  Leases. — The  American  view  seems  to  be  that  a  leas© 
is  not  dissolved  by  war,  but  that  the  remedy  of  the  party  to  it 
who  becomes  an  alien  enemy  is  suspended  during  the  war. 
This  was  apparently  the  decision  in  the  case  of  an  implied 
contract  for  use  and  occupancy  (Kiersted  v.  Orange  and  Alex- 
andria Railway  Company,  54  How.  Pr.  (N.T.),  29,  which  was 
reversed  on  other  grounds  in  1877,  25  American  Reports, 
190).  Kershaw  v.  Kelsey,  1868,  100  Mass.  561,  is  not  precisely 
in  point.  The  lease  was  made  in  time  of  war  between  persons 
"  not  divided  by  the  line  of  war,"  and  was  held  binding. 

(5)  Mortgages. — In  Dorsey  v.  Dorsey,  1869,  96  American 
Decisions,  633,  it  was  held  that  war  does  not  have  the  effect 
of  preventing  a  citizen  of  a  State  from  enforcing  its  laws  in 
the  Courts  of  that  State,  so  as  to  subject  a  non-resident 
enemy's  real  estate,  situated  therein,  to  the  payment  of  a  debt 
contracted  before  the  war,  and  secured  by  a  proper  mortgage 
on  the  property  itself,  which  has  been  executed  and  duly 
recorded  prior  to  hostilities.  In  short,  war  does  not  suspend 
a  mortgage  where  there  is  no  occasion  to  resort  to  the  enemy's 
Courts  to  enforce  it  against  the  mortgaged  property.  The 
title  of  a  purchaser  from  the  mortgagee  is,  under  such  circum- 
stances, good ;  provided  that  the  defendant  is  served  by  publi- 
cation. Impossibility  of  receiving  and  complying  with  the 
notice   of  publication   makes   no   difference.     This  American 
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view  seems  eminently  reasonable,  and  there  appears  to  be 
nothing  in  the  way  of  its  adoption  by  the  Courts  here,  apart 
from  difficulties  in  serving  process. 

(6)    Negotiable    Instruments. — When    a    negotiable    instru- 
ment,   such   as   a  bill   of   exchange,    is   made   before  the  war 
between  persons  "  divided  by  the  line  of  war,"  it  is  unenforce- 
able by  an  alien  enemy  during  the  war ;  but  the  remedy  revives 
on  the  conclusion  of  peace  (section  11,  supra;  see  Antoine  v. 
Morshead,  1815,  6  Taunt.  237;   Pitt  Cobbett's  Leading  Cases 
on  International  Law,  3rd  edition,  vol.  2,  p.  87).     Article  5  (4) 
of  the  Trading  with  the  Enemy  Proclamation,  No.  2,  of  9th 
September,  1914,  warns  any  person  in  the  British  Dominions 
"  not  to  accept,  pay,   or  otherwise   deal  with   any  negotiable 
"  instrument  which  is  held  by  or  on  behalf  of  an  enemy."     But 
it  provides  that  "  this  prohibition  shall  not  be  deemed  to  be 
"  infringed  by  any  person  who  has  no  reasonable  ground  for 
"  believing  that  the  instrument  is  held  by  or  on  account  of  an 
"  enemy."     British  or  neutral  holders  in  due  course  can  sue 
on  a  bill  made  with  an  alien  enemy  in  time  of  war  {Johnston 
8f  Wright  v.  Goldsmid,  15th  February,  1809,  F.C.— a  Scottish 
case;   see  Bills  of  Exchange  Act,  1882,  45  &  46  Vict.  c.  61, 
sections  29,  30,  89,  and  fourth  last  paragraph  of  section  9, 
supra).     The  case  of  Willison  v.  Patteson,  1817,  7  Taunt.  439, 
quoted  by  Mr.  Pitt  Cobbett  in  his  Leading  Cases  on  Inter- 
national Law,  3rd  edition,  p.  87,  as  an  authority  to  the  con- 
trary, does  not  support  his  view ;    for  in  that  case  the  party 
suing  was  an  indorsee,  who  was  an  alien  enemy  at  the  time 
of  indorsation.     In  Haarbleicher  fy  Schumann  v.  Baerselman, 
The  Times,  14th  October,  1914,  where  a  bill  was  drawn  by 
merchants  in  Petrograd  on  a  British  firm  who  accepted  it,  and 
was  payable  to  the  order  of  a  Hamburg  merchant,  who  endorsed 
it,   Sankey,   J.,   held  that  the  British  firm  could  not  refuse 
payment  to  the  holders,  a  firm  of  bill  discounters  in  London, 
on  the  ground  that  it  was  endorsed  by  an  alien  enemy ;  because 
the  endorsement  was  not  restrictive.    Bills  of  exchange  granted 
or  negotiated  to  alien  enemies  by  British  prisoners  of  war  for 
their  necessities  can  be  sued  on  by  such  alien  enemies  on  the 
conclusion  of  peace  {Antoine  v.  Morshead,  1815,  6  Taunt.  237). 

(7)  Partnership. — There  is  no  English  decision  as  to  the 
effect  of  war  on  partnership.  Evans  v.  Richardson,  1817,  3 
Mer.  469,  only  decided  that  an  agreement  between  an  American 
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subject  and  an  Englishman,  who  was  then  in  America,  for  the 
exportation  of  goods  from  England  to  America  on  their  joint 
account  in  time  of  war,  "  provided  a  peace  should  not  be  likely 
"  to  take  place  at  the  time  of  shipping  the  goods,"  was  illegal. 
Lord  Lindley,  however,  is  of  opinion  that  Ex  parte  Bouss- 
maher,  1806,  13  Ves.  71,  indicates  that  war  does  not  dissolve 
a  partnership  (Treatise  on  the  Law  of  Companies,  vol.  i.  p.  53 
of  the  6th  edition).  But  the  case  does  not  go  as  far  as  that 
(section  11,  supra). 

The  American  doctrine  is  that  a  partnership  is  dissolved 
by  war,  where  a  partner  becomes  an  alien  enemy  {Hubbard  v. 
Matthew's,  1870,  13  American  Reports,  562;  Woods  v.  Wilder, 
1870,  ibid.  684;  Taylor  v.  Hutchinson,  1874,  18  American 
Reports,  699),  except  as  to  matters  existing  prior  to  the  war 
{Griswold  v.  Johnson,  1819,  16  Johnson,  438),  and  as  to  wind- 
ing up  {Cramer  v.  United  States,  7  Ct.Cl.  1 ;  Douglas  v.  United 
States,  14  Ct.Cl.  1).  Partnership  property  allowed  to  remain 
in  the  enemy  country  has  impressed  upon  it  enemy  character, 
and  may  be  condemned  as  enemy  property  or  for  breach  of 
blockade  {The  "  William  Bagaley,"  5  Wall.  407).  In  Matthews 
v.  M'Stea,  1875,  91  United  States  Reports,  Supreme  Court,  7, 
a  partnership  was  not  held  dissolved  as  at  the  outbreak  of  the 
Civil  War;  but  that  was  because  an  Act  of  Congress  and  a 
Proclamation  by  the  President  had  fixed  a  later  date  for  the 
cessation  of  commercial  intercourse  with  the  enemy. 

There  are  sound  reasons  for  the  American  view.  A  part- 
nership between  a  British  subject  and  an  alien  enemy  in  enemy 
territory  can  hardly  continue  for  the  following  practical 
reasons: — 

"  {a)  The  parties'  power  of  mutual  control  cannot  con- 
"  tinue. 

"  (6)  No  person  can  derive  any  profit  from  his  partner, 
"  an  alien  enemy,  trading  in  an  enemy  country. 

"  (c)  It  is  impracticable  to  suspend  all  operations  of  the 
"  partnership  business  during  the  war  until  peace 
"  is  declared,  as  it  might  be  a  very  serious  injury 
"  to  force  the  English  s\ibject  to  continue  the  part- 
nership after  a  lengthy  period  of  war,  when  it 
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"  might  be  impossible  to  pick  up  the  threads  of  the 
"  business  which  had  been  abandoned "  (A. 
Hutchison  on  "  The  Effect  of  War  on  Contracts 
and  Payment  of  Debts  "  in  the  Commercial  Review, 
September,  1914.) 

The  first  two  of  the  above  reasons,  viz.,  (a)  and  (5),  were 
stated  by  Chancellor  Kent  in  Griswold  v.  Waddington,  1819, 
16  Johnson,  438,  and  the  last  (c)  is  adduced  by  Hall  in  his 
Treatise  on  International  Law,  6th  edition,  p.  384. 

(8)  Shares  and  Debentures  in  Corporations. — "  The  shares 
"  and  debentures  of  companies  incorporated  under  British  law 
"  which  are  held  by  enemy  subjects  at  the  outbreak  of  a  war 
"  will  not  cease  to  exist,  but  must  continue  as  properties,  what- 
"  ever  be  decided  as  to  the  ownership  of  those  properties.  There 
"  is  therefore  no  alternative,  but  either  to  confiscate  them  for 
"  the  benefit  of  the  British  Government,  which  in  many  cases 
"  would  be  contrary  to  treaty  and  in  all  cases  is  now  out  of  the 
"  question,  or  to  regard  the  enemy  shareholders  and  debenture- 
"  holders  as  continuing  to  be  such.  To  strike  out  the  enemy 
"  subjects  from  the  lists  of  persons  interested,  without  more, 
"would  practically  be  to  confiscate  their  properties  for  the 
"  benefit  of  the  other  shareholders,  a  proceeding  which  would 
"  be  grotesque  in  its  injustice,  and  which  would  fall  within 
"  the  spirit,  if  not  within  the  letter,  of  treaties  prohibiting 
"  confiscation.  But  the  dividends  on  the  shares  and  the  interest 
"  on  the  debentures,  so  far  as  not  represented  by  coupons  pay- 
"  able  to  bearer,  and  of  which  therefore  the  ownership  would 
"  not  be  apparent  to  the  companies,  cannot  be  paid  to  the  enemy 
"  subjects  during  the  war.  After  its  close  they  will  be  entitled 
"  to  claim  the  back  dividends  and  interest,  but  not  to  interest 
"  on  debentures  after  their  maturity,  subject,  in  the  case  of 
"  shareholders,  to  their  paying  any  calls  made  in  the  meantime. 
"  And  the  prohibition  of  commercial  intercourse  with  enemy 
"  subjects  will  during  the  war  prevent  the  shareholders  from 
"  exercising  voting  powers,  while  the  enemy  directors,  who 
"  cannot  continue  to  fill  their  places  while  their  duties 
"  would  be  in  suspense,  must  be  regarded  as  deprived  of  that 
"  character  from  the  outbreak  "  (Westlake's  International  Law, 
vol.   ii.   pp.   49-50 ;   see   also   Lindley's   Treatise  on   Company 
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Law,  6th  edition,  vol.  i.  p.  53).  Whether  choses  in  action,  in 
the  sense  of  rights  under  a  contract,  which  belong  to  an  alien 
enemy,  can  be  enforced  for  the  benefit  of  the  Crown,  and  thus 
confiscated  by  it,  would,  however,  appear  a  matter  of  doubt. 
An  affirmative  answer  seems  to  be  given  in  such  cases  as 
Attorney-General  v.  Weeden  8f  Shales,  1699,  Park,  267,  and 
De  Wahl  v.  Braune,  1856,  1  H.  &  N.  178 ;  but  the  contrary  is 
held  in  Furtado  v.  Rogers,  1802,  3  Bos.  &  P.  191,  200,  and 
Wolff  v.  Oxholm,  1817,  6  M.  &  S.  92,  102.  In  the  last-named 
case  it  was  held  that  payment  of  a  debt  to  the  Danish  Treasury, 
in  accordance  with  a  Danish  ordinance  confiscating  debts  due  to 
English  subjects,  was  no  defence  to  an  action  for  the  debt  here, 
because  such  confiscation  was  contrary  to  the  law  of  nations. 
The  only  prohibition  in  connection  with  shares  in  the  Trading 
with  the  Enemy  Proclamation,  No.  2,  of  9th  September,  1914, 
is  in  clause  5  (5),  which  prohibits  any  new  transaction,  or  the 
completion  of  any  transaction  already  entered  into,  with  an 
enemy  in  any  stocks,  shares,  or  other  securities. 

The  above  review  of  the  British-American  case  law  shows 
that  the  suspensory  effect  of  war  on  executory  contracts  is,  as 
a  rule,  chiefly  confined  to  those  of  a  continuous  nature.  Where 
the  executory  contract  is  not  of  this  character,  but  relates  to  a 
single  transaction,  e.g.,  a  sale  of  goods  or  land,  it  will  generally 
be  dissolved  by  the  outbreak  of  war.  In  many  such  cases  time 
will  be  of  the  essence  of  the  contract,  either  by  the  express 
agreement  of  the  parties  or  from  the  circumstances  of  the 
case,  as,  for  example,  in  an  agreement  to  sell  perishable  goods 
or  an  interest  in  property  of  a  speculative  or  wasting  nature. 
There  are,  of  course,  some  contracts  where  time  is  not  essential, 
e.g.,  a  promise  to  marry.  But  in  most  cases  time  either  is  or 
becomes  important.  So  the  duration  of  the  war  beyond  what 
would  be  regarded  by  the  Court  as  reasonable,  in  a  given 
executory  contract  of  this  nature,  will  probably  dissolve  the 
agreement. 

13.  Operation  of  the  Rules  of  Limitation  or  Prescrip- 
tion on  Contracts  Suspended  by  War. — It  has  been  held  in 
the  United  States  that  a  statute  limiting  the  time  within  which 
an  action  can  be  brought  on  a  contract  does  not  run  whilst  such 
right  of  action  is  suspended  by  war  {Hanger  v.  Abbott,  1867,  6 
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Wall.  532),  unless  there  is  an  express  provision  to  the  contrary 
in  the  statute  (Luter  v.  Hunter,  1868,  98  American  Decisions, 
494). 

Some  eminent  English  jurists  accept  this  view.  See,  for 
instance,  Westlake's  International  Law,  part  ii.  p.  49; 
Pollock's  Principles  of  Contract,  8th  edition,  p.  86,  n. 
But  there  is  an  obiter  dictum  of  Lord  Bramwell  to 
the  opposite  effect  in  Be  Wahl  v.  Braune,  1856,  1  H.  &  N.  178 ; 
25  L.J.  Ex.  343.  The  passage  only  occurs  in  the  latter  report 
of  the  case.  In  that  case  an  Englishwoman,  living  here 
separately  from  her  husband,  who  was  an  alien  enemy  domi- 
ciled in  Russia,  claimed,  to  sue  on  a  contract  as  a  feme  sole, 
and  part  of  the  argument  set  up  on  her  behalf  was,  that  unless 
she  could  so  sue,  the  claim  might  be  barred  by  the  Statute 
of  Limitations.  But  Lord  Bramwell  (then  Bramwell,  J.) 
observed  that  "  the  inconvenient  operation  of  the  Statute  of 
"  Limitations  is  no  answer,  and  does  not  take  the  case  out  of 
"  the  general  rule,"  i.e.,  that  her  husband  had  to  join  in  the 
action.  Some  .great  English  lawyers  adopt  this  dictum  (see 
Anson  on  Contracts,  13th  edition,  p.  129 ;  Lindley  on  Company 
Law,  6th  edition,  p.  53).  There  seems  to  be  no  Scottish  case 
or  opinion  as  to  whether  or  no  prescription  runs  in  such  cases. 

14.  Interest  on  Pecuniary  Contracts  Suspended  by  War. 
— The  American  law  is  that  no  interest  is  recoverable  after 
peace  for  the  time  during  which  the  debtor  was  prevented  from 
paying  the  principal  debt  by  the  law  which  forbids  commercial 
intercourse  with  the  enemy  (Hoare  v.  Allen,  2  Dallas,  102; 
Foxcroft  v.  Nagle,  ibid.  182).  But  this  rule  only  applies  to 
cases  where  interest  is  recoverable  as  damages;  for  interest, 
expressly  stipulated  for  in  the  contract,  is  not  affected  by  war 
(Yeaton  v.  Berney,  62  111.  61;  Lash  v.  Lambert,  2  American 
Reports,  142;  but  see  Brown  v.  Hiatts,  15  Wall.  185,  for  a 
contrary  view).  Where  the  debtor,  or  one  of  several  joint 
debtors,  resides  in  the  same  country  as  the  creditor  or  his 
duly  authorised  agent,  provided  such  agent  was  appointed 
before  the  war  (United  States  v.  Grossmayer,  9  Wall.  72), 
interest  on  the  debt  is  not  suspended  by  war  (Ward  v.  Smith, 
7  Wall.  452,  455).  This  is  also  the  case  where  a  surety  for  an 
enemy  principal  resides  in  the  same  country  as  the  creditor, 
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and  the  action  is  brought  against  him  {Bean  v.  Chapman,  62 
Ala.  58;  Paul  v.  Christie,  4  Harr.  &  M.  (Md.)  161).  An  agree- 
ment by  a  debtor  after  peace  to  pay  interest  for  the  time  during 
which  war  continued  is  binding  (Inglis  v.  Nutt,  2  Desauss.  Eq. 
(Supreme  Court)  623;  Bainbridge  v.  Wilcochs,  Baldw.  536). 
But  such  an  agreement  in  England  would  probably  require 
consideration,  if  not  expressed  in  a  deed,  although  it  would 
hold  good  in  Scotland  (Trotter's  Law  of  Contract  in  Scotland, 
pp.  9,  46,  54).  In  Rowe  v.  Hardy,  75  American  State  Reports, 
811,  it  was  held  that  where  a  judgment  had  been  recovered 
upon  a  debt,  both  for  principal  and  interest,  it  was  error  in  an 
action  on  such  judgment  to  abate  the  interest  on  the  principal 
debt  for  the  period  of  the  Civil  War. 

There  is  some  authority  for  assuming  that  the  English  law 
is  the  same  as  the  American.  In  Du  Belloix  v.  Lord  Water- 
park,  1822,  1  Dow.  &  Eyl.  16,  Abbott,  C.J.,  said— "But  there 
"  is  another  objection  to  the  plaintiff's  recovering  interest  on 
"the  debt"  (as  damages),  "for  during  the  greater  part  of  that 
"  time  he  was  an  alien  enemy,  and  could  not  have  recovered 
"  even  the  principal  in  this  country,  and,  at  all  events,  during 
"  that  period  of  the  time  the  interest  could  not  have  run,  and 
"  it  would  even  have  been  illegal  to  pay  the  bill  whilst  the 
"  plaintiff  was  an  alien  enemy  "  (ibid,  at  p.  19). 

15.  Public  Debts  to  Alien  Enemies. — "Public  funds  are 
"  not  confiscable.  All  modern  writers  share  the  opinion  of 
"  Vattel  (Commentaries  upon  International  Law  (London, 
"  1885),  vol.  iii.  pp.  145  seq.)  in  this  respect.  A  contract  to 
"  pay  interest  to  all  holders  of  the  national  stock  or  securities 
"  should,  if  a  strict  application  be  made  of  the  principle  of 
"  domicile  dealt  with  above,  be  suspended  till  the  conclusion 
"  of  peace,  that  is,  so  far  as  alien  enemies  are  concerned.  But 
"  as  national  honour  and  the  State's  credit  are  involved,  it  is 
"conceived  that  the  outbreak  of  war  will  not  be  allowed  to 
"  interfere  with  the  discharge  of  such  obligations.  It  has  thus 
"  become  a  rule  of  international  law  that  neither  the  principal 
"  nor  the  interest  of  a  State  debt  can  be  sequestrated  or  confis- 
cated" (The  Effect  of  War  on  Contracts,  by  Dr.  Coleman 
Phillipson,  p.  39).  This  doctrine  was  fully  established  by  the 
Silesian  Loan  Controversy  of  1752-56  (De  Marten's  Causes 
Celebres,  ii.  97). 
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There  is,  however,  no  rule  of  international  law  that  the 
contractual  obligations  incurred  before  the  outbreak  of  war  by 
a  State,  subsequently  conquered  and  annexed  by  Great  Britain, 
pass  upon  annexation,  as  a  matter  of  course  and  in  default  of 
express  reservations,  to  Great  Britain.  Such  obligations 
cannot  therefore  be  enforced  by  British  municipal  law  against 
the  Crown  by  petition  of  right.  When  making  peace,  the 
conquering  sovereign  can  make  any  conditions  he  thinks  fit 
respecting  the  financial  obligations  of  the  conquered  country, 
and  it  is  entirely  in  his  option  to  what  extent  he  will  adopt 
them;  The  only  law  here  is  that  of  military  force,  and  it  is 
unnecessary  for  the  sovereign  when  making  peace  to  limit  the 
obligations  to  be  taken  over  (West  Rand  Gold  Mining  Com- 
pany v.  R\eg.,  1905,  2  K.B.  391 ;  see  Cool  v.  Sprigg,  1899,  A.C. 
572). 

16.  Pkoceedings  by  and  against  Alien  Enemies.— 
The  general  rule  is  that  an  action  cannot  during  war  be 
brought  by  or  on  behalf  of  an  alien  enemy  unless  by  virtue  of  a 
statute,  or  an  Older  in  Council,  or  a  Proclamation,  or  a  licence 
from  the  Crown,  or  unless  he  comes  into  the  British  dominions 
under  a  flag  of  truce,  a  cartel,  a  pass,  or  some  other  act  of 
public  authority  that  puts  him  in  the  King's  peace  pro  hac 
vice  (The  "Hoop,"  1799,  1  Ch.Rob.  196;  Wells  v.  Williams, 
1698,  1  Salk.  45;  Brandon  v.  Nesbitt,  1794,  6  T.R.  23;  see 
also  The  "Chile,"  1914,  reported  in  The  Times  of  5th  Sep- 
tember, where  an  alien  enemy  was  not  allowed  to  appear  in  the 
Prize  Court  in  answer  to  the  notice  served  on  the  ship  (Robinson 
8f  Co.  v.  Continental  Insurance  Company  of  Mannheim,  Weekly 
Notes  of  31st  October,  1914,  p.  393 ;  Princess  of  Thurn  and 
Taxis  v.  MoffUt,  1914,  Weekly  Notes  of  24th  October,  p.  379). 
It  has  even  been  doubted  whether  a  licence  from  the  Crown 
could,  in  point  of  law,  have  the  effect  of  removing  this  personal 
disability  in  respect  of  suit,  so  as  to  enable  an  enemy  trader  to 
sue  in  his  own  name  (per  Lord  Ellenborough,  C.J.,  in  Ken- 
sington v.  Inglis,  1807,  8  East,  273).  But  this  cannot  be 
regarded  as  law  now,  if,  indeed,  it  ever  was.  Any  apparent 
exceptions  to  the  general  rule,  e.g.,  Sparenburgh  v.  Bannatyne, 
1797,  1  Bos.  &  P.  163,  can  be  explained  on  the  doctrine  of  an 
implied  licence  from  the  Crown. 

Where  the  plaintiff  in  an  action  becomes  an  alien  enemy 
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after  the  action  has  been  commenced  by  him,  he  cannot  con- 
tinue it  during  war  (Le  Bret  v.  Papillon,  1804,  4  East,  502). 
But  in  Venbrynen  v.  Wilson,  1808,  9  East,  320,  the  Court 
refused  to  stay  judgment  and  execution,  on  a  summary  appli- 
cation, because  the  plaintiffs  after  verdict  became  alien 
enemies. 

Both  on  American  and  English  authority  an  action  can 
during  war  be  brought  against  an  alien  enemy  here  [McVeigh 
v.  United  States,  11  Wall.  259;  Horsey  v.  Kyle,  1869,  96 
American  Decisions,  617 ;  Robinson  fy  Co.  v.  Continental  Insur- 
ance Company  of  Mannheim,  Weekly  Notes  of  31st  October, 
1914,  p.  393).  An  alien  enemy  can  defend  by  all  the  usual 
means  and  appliances  (Russ  v.  Mitchell,  11  Fla.  80 ;  Seymour  v. 
Bailey,  66  111.  288;  see  also  English  case  last  cited).  But  the 
English  Courts  are  so  averse  to  any  intercouse  with  the  enemy 
country  that  they  will  not  sanction  any  communication  with  it, 
e.g.,  a  commission  to  examine  witnesses,  even  in  an  action 
where  neither  party  is  an  alien  enemy  (Barwick  v.  Cuba,  14 
C.B.  492). 

An  alien  enemy  who  claims  to  have  a  title  to  sue  on  any 
of  the  grounds  above  mentioned,  e.g.,  an  Order  in  Council,  &c, 
must,  it  has  been  held,  show  on  what  specific  ground  he  has 
such  title  {The  "Phoenix,"  2  Roscoe's  Prize  Cas.  439;  The 
"  Froija,"  Spinks'  Prize  Cas.  37 ;  The  "  Marie  Glceser,"  1914, 
137  Law  Times,  469).  Thus,  if  he  has  a  licence,  he  must 
plead  it  (Sylvester's  Case,  1703,  7  Mod.  Rep.  150). 

On  the  other  hand,  it  has  been  held  in  America  that  the 
defence  of  alien  enemy  is  deemed  to  be  waived  unless  specially 
pleaded  (McNair  v.  Toler,  21  Minn.  175  ;  Burnside  v.  Matthews, 
54  N.Y.  78).  In  England  it  must  be  specially  pleaded  to  an 
action  on  a  contract  which  was  legal  in  its  inception  (Flindt 
v.  Waters,  1812,  15  East,  260).  Although  the  English  Court 
can  take  judicial  notice  of  the  fact  of  hostile  alienage  where 
this  is  obvious  on  the  record,  as  in  the  case  of  a  foreign  com- 
pany (Lord  Davey's  judgment  in  Janson  v.  Driefontein  Con- 
solidated Mines,  Limited,  1902,  A.C.  499),  this  objection  can 
be  waived  by  consent  in  an  action  on  a  contract  which  was 
lawful  when  originally  made  (Lord  Lindley's  judgment,  509). 
But  this  has  been  doubted  (Netherlands  South  African  Railway 
Company  v.  Fischer,  1901,  18  T.L.R.  116;  Lord  Davey's  judg- 
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ment  in  Janson  v.  Driefontein  Consolidated  Mines,  Limited, 
1902,  A.C.  499).  Where  the  defence  of  alien  enemy  is  set 
up,  it  must  be  made  out  by  the  strictest  proof.  The  person 
alleged  to  be  an  alien  enemy  must  be  shown  by  the  clearest 
evidence  to  be  so  either  by  nationality  or  domicile  (per  Lord 
Ellenborough,  C.J.,  in  Harman  v.  Kingston,  1811,  3  Camp. 
152).  Thus,  the  mere  production  of  a  passport  found  on  a 
prisoner,  which  is  proved  to  be  granted  by  the  authorities  of  a 
foreign  State  to  natural-born  subjects  only,  has  been  held  not 
to  be  sufficient  evidence  of  his  being  an  alien  {Reg.  v.  Burlce, 
11  Cox,  C.C.  138).  Again,  to  prove  that  a  person  was  an  alien 
enemy  at  the  time  of  the  action,  it  is  not  enough  to  show  that 
he  was  some  time  before  domiciled  in  a  State  which  has  become 
hostile,  without  showing  that  he  was  a  native  of  that  country 
or  was  living  in  it  at  the  time  the  action  was  brought  [Harman 
v.  Kingston,  1811,  3  Camp.  150). 

The  defence  of  alien  enemy  seems,  on  the  whole,  not  to  be 
favoured  by  the  English  Courts.  Lord  Kenyon  observed  that 
it  was  "  an  odious  plea,"  and  that  a  defendant  who  sets  it  up 
must  "  state  everything  that  can  oust  the  plaintiff  of  his  right 
"of  suing"  (Casseres  v.  Bell,  1799,  8  T.R.  166).  And  in 
Shepeler  v.  Durant,  1854,  14  C.B.  582,  where  a  defendant 
obtained  time  to  plead  on  the  usual  terms,  i.e.,  that  he  should 
plead  issuably,  and  afterwards  war  broke  out  between  Great 
Britain  and  the  State  of  which  the  plaintiff  was  a  subject,  the 
Court  refused  to  allow  the  defendant  to  plead  that  the  plaintiff 
was  an  alien  enemy.  Lord  Lindley  holds  the  same  view  of 
this  defence;  but  a  contrary  opinion  has  been  expressed  by 
Lord  Davey  and  Lord  Justice  Vaughan  Williams  (Janson  v. 
Driefontein  Consolidated  Mines,  Limited,  1902,  A.C.  499 ;  the 
view  of  Vaughan  Williams,  L.J.,  will  be  found  in  the  same 
case,  1901,  2  KB.  432). 

When  this  plea  is  successfully  raised  at  the  outset  of  an 
action,  the  proper  course  for  the  Court  is  to  dismiss  the  action. 
Thus,  in  the  unreported  case  in  the  Glasgow  Sheriff  Court, 
mentioned  in  section  10,  supra  (second  last  paragraph),  the 
Sheriff-Substitute  was  asked  to  continue  the  case  sine  die,  so 
that  the  pursuer  (i.e.,  plaintiff)  could  enrol  it  after  peace  was 
declared.  But  as  war  had  been  declared  before  the  date  of 
the   summons,    the   learned    Sheriff-Substitute    held   that   the 
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pursuer,  at  the  date  of  raising  the  action,  had  no  title  to  sue, 
and  dismissed  the  case.  If  the  plaintiff  becomes  an  alien 
enemy  subsequently  to  the  commencement  of  the  action,  it 
would  seem  that  the  case  can  either  be  dismissed  (Alcinous  v. 
Nigreu,  1854,  4  E.  &  B.  217),  or  proceedings  stayed  till  the 
restoration  of  peace  (see  Shepeler  v.  Durant,  1854,  14  C.B. 
582).  But  this  alternative  only  exists  where  the  contract 
is  otherwise  valid,  and  the  sole  question  is  its  enforceability 
during  war. 

17.  Effect  of  War  on  Contracts  Made  with  Persons 
who  are  not  Alien  Enemies. — When  a  contract  is  made  before 
the  outbreak  of  war  with  a  party  who  does  not  subsequently 
become  an  alien  enemy,  it  will  be  dissolved  by  war  in  two  cases 
— (1)  Where  a  state  of  war  makes  the  contract  illegal,  or  (2) 
where  performance  of  the  contract  is  thereby  rendered  impos- 
sible, provided  that  the  possibility  of  performance  was  known 
by  the  parties  to  depend  upon  the  continuance  of  a  state  of 
peace. 

The  leading  case  of  Esposito  v.  Bowden,  1857,  7  E.  &  B. 
763,  establishes  the  rule  that  a  contract  made  before  war  is 
dissolved  where  the  outbreak  of  war  makes  its  performance 
illegal. 

The  plaintiff  in  that  case  was  the  owner  of  a  neutral  ship 
chartered  by  the  defendant,  a  British  subject,  to  bring  a  cargo 
of  corn  from  Odessa.  Before  the  ship  reached  that  port,  Great 
Britain  declared  war  against  Eussia.  The  defendant  did  not 
therefore  load  the  cargo,  and  was  sued  by  the  plaintiff,  a 
neutral,  for  breach  of  contract.  The  Court  held  that  the 
contract  was  dissolved  by  the  outbreak  of  hostilities,  because 
its  performance  would  have  involved  an  illegal  trading  with 
the  enemy  on  the  part  of  the  defendant.  The  authorities  are 
reviewed  in  the  elaborate  judgment  of  Willes,  J.,  who  has  been 
well  described  by  Sir  Frederick  Pollock  as  a  master  of  the 
common  law.  (See  Reid  v.  Hoskins,  6  E.  &  B.  953,  a  similar 
case,  but  where  both  parties  were  British  subjects.) 

But  where  the  terms  of  a  charter  party  and  bill  of  lading 
are  such  that  it  can  be  legally  performed  by  delivery  of  the 
cargo  at  some  of  the  other  ports  mentioned  in  the  contract,  and 
is  so  performed,  an  action  for  freight  will  lie  against  the  owners 
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of  the  cargo,  and  war  has  no  effect  upon  such  a  contract  (The 
"  Teutonia,"  1872,  L.R.  4  P.O.  171). 

No  action  of  damages  lies  in  case  of  deviation  in  a  voyage 
or  detention  of  a  ship  in  neutral  waters  in  order  to  avoid 
imminent  risk  of  capture  (The  "  San  Roman,"  1873,  5  P.C.  301 ; 
see  also  The  "  P atria,"  3  A.  &  E.  436;  The  "  Heinrich,"  ibid. 
424;    The  "Express,"  ibid.  597). 

A  mere  apprehension  that  the  port  of  loading  is  about  to 
become  hostile,  or  a  mere  apprehension  of  capture  not  founded 
on  circumstances  which  would  affect  the  mind  of  a  master  of 
ordinary  courage,  judgment,  and  experience,  is  not  sufficient 
to  justify  delay  in  the  voyage  (Atkinson  v.  Ritchie,  10  East, 
530;   Orgood  v.  Groning,  2  Camp.  466). 

In  short,  deviation  or  delay  in  prosecuting  the  voyage  con- 
templated in  a  policy  of  marine  insurance  is  excused  where 
reasonably  necessary  for  the  safety  of  the  ship  or  subject- 
matter  insured  (Marine  Insurance  Act,  1906  (6  Edw.  VII.  c. 
41,  section  30  (4) ;  see  also  ibid,  sub-sections  2,  3,  5,  6,  for 
other  excusing  circumstances,  all  of  which  are  likely  to  arise  in 
time  of  war). 

An  insurance  by  a  British  company  of  its  property  in  an 
enemy  country  against  capture  by  enemies,  which  has  been 
effected  before  war  with  a  British  insurer,  is  valid,  provided 
such  property  has  not  acquired  enemy  character  by  any  act  of 
the  owner  evincing  an  intention  to  retain  his  domicile  in 
enemy  territory,  e.g.,  by  continuing  to  work  a  gold  mine  therein 
(Nigel  Gold  Mining  Company  v.  Hoade,  1901,  2  K.B.  849). 

A  contract  -for  the  exportation  of  goods,  although  made 
before  the  outbreak  of  war  with  a  party  who  does  not  thereby 
become  an  alien  enemy,  may  be  rendered  illegal  and  void  by  a 
Proclamation  or  Order  in  Council  issued  under  statutory 
authority,  e.g.,  under  section  8  of  the  Customs  and  Inland 
Revenue  Act,  1879,  or  binder  section  1  of  the  Exportation  of 
Arms  Act,  1900.  Several  such  Proclamations  have  been  issued 
in  connection  with  the  present  war,  and  are  set  forth  in  Part 
IV.  of  this  book.  One  example  may  be  given  here.  A  Pro- 
clamation, dated  11th  September,  1914,  and  issued  under  the 
authority  of  section  2  of  the  Customs  (Exportation  Prohibition) 
Act,  1914,  as  amended  by  a  later  Proclamation,  prohibits  the 
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exportation  from  the  United  Kingdom  to  most  destinations  of 
the  following  articles: — 

"  Sugar,  unrefined ; 

"  Sugar,  refined  and  candy ; 

"  Molasses,  invert  sugar,  and  all  sugar  and  extracts  from 
"sugar  which  cannot  be  completely  tested  by  the 
"  polariscope." 
By  a  Proclamation,  dated  5th  August,  1914,  it  is  illegal  to 
carry  in  British  ships  any  article,  comprised  in  the  list  of 
contraband  issued  by  the  Crown,  from  any  foreign  port  to  any 
other  foreign  port  unless  the  shipowner  has  first  satisfied  him- 
self that  the  articles  are  not  intended  ultimately  for  use  in 
the  enemy  country.  (See  Part  IV.  of  this  book  for  the  articles 
which  are  contraband  of  war.)  Any  contract  contrary  to  this 
prohibition  will  be  illegal  and  void,  whether  made  before  or 
during  the  present  war,  or  made  with  a  British,  allied,  or 
neutral  person.  But  the  crew  are  probably  entitled  to  their 
wages  {The  "Frederick,"  5  Ch.Rob.  8);  and  a  mate  who 
becomes  master  during  the  voyage  may  possibly  claim  his 
wages  as  mate  for  the  whole  voyage  {The  "Favourite" 
(Instance  Court),  2  Ch.Rob.  223).  Such  claims  seem  good  even 
against  the  captors ;  but  the  captain  must  sue  the  owner  {ibid.  ; 
see,  however,  The  "Anna  Catharina,"  6  Ch.Rob.  10).  An 
enemy  crew  cannot  recover  their  wages  {The  "Favourite" 
(Instance  Court),  2  Ch.Rob.  223).  The  master  or  crew  must 
have  acted  in  good  faith  {The  "  Calypso,"  2  Ch.Rob.  298).  The 
cases  cited  referred  to  claims  of  a  neutral  captain  or  crew,  but 
seem  applicable  to  those  of  a  British  captain  or  crew. 

The  outbreak  of  a  war  in  which  Great  Britain  is  not  a 
party  may  render  performance  of  a  contract  illegal. 

In  O'Neil  v.  Armstrong,  1895,  2  Q.B.  418,  an  Englishman 
was  engaged  by  the  captain  of  a  Japanese  warship  to  act  as  a 
fireman  on  a  voyage  from  the  Tyne  to  Yokohama.  In  the 
course  of  the  voyage  war  broke  out  between  China  and  Japan. 
Further  performance  of  the  contract  by  the  Englishman  was 
illegal  under  the  Foreign  Enlistment  Act,  1870  (33  &  34  Vict, 
c.  90),  section  3.-  He  was  held  entitled  to  leave  the  ship  and 
sue  for  the  wages  agreed  upon,  since  the  act  of  the  Government 
in  Japan  had  made  his  performance  of  the  contract  legally 
impossible. 
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The  illegality  of  any  part  of  a  contract  vitiates  the  whole, 
unless  the  illegal  part  can  be  separated  from  the  legal,  in  which 
case  the  latter  can  be  enforced  (per  Willes,  J.,  in  Pickering  v. 
Ilfracombe  Railway  Company,  1868,  L.R.C.P.  250).  So 
where  a  contract  includes  several  obligations,  some  only  of 
which  are  unlawful,  the  remainder  (if  separable)  are  valid 
(Gashell  v.  King,  11  East,  164;  Mallan  v.  May,  1843,  11  M. 
&  W.  665 ;  13  M.  &  W.  517 ;  Maxim-Nordenfeldt  Gun  Com- 
pany v.  Nordenfeldt,  1894,  A.C.  535).  But,  as  a  general  rule, 
a  promise  given  for  a  consideration,  part  of  which  is  illegal, 
is  void  {Rex.  v.  Norbhwing  field,  1830,  IB.  &  Ad.  912;  Maitland 
v.  Rattray,  1848,  11  D.  71).  There  seems  to  be  no  apportion- 
ment of  consideration  (Fetherstone  v.  Hutchinson,  1590,  Cro. 
Eliz.  199),  unless  in  the  case  of  several  obligations  granted  for 
distinct  and  several  considerations  {Pigot's  Case,  1614,  11 
Co.Rep.  27  b). 

Thus,  if  a  British  subject  is  licensed  to  trade  in  particular 
goods,  or  goods  to  a  certain  amount,  with  the  enemy,  and 
insures  his  whole  cargo  with  a  British  company,  such  insurance 
will  cover  the  licensed  goods,  unless  the  whole  contract  is 
indivisible  {Butler  v.  Allnutt,  1  Stark.  222 ;  Pieschell  v.  Allnutt, 
4  Taunt.  792).  If  the  contract  be  divisible,  it  is  immaterial 
whether  the  difference  in  the  cargo  is  one  of  quantity  only 
(Keir~v.  Andrade,  2  Marsh.  196). 

So  far  we  have  only  considered  contracts  which  are 
dissolved  either  by  the  mere  outbreak  of  war  or  by  a  subsequent 
change  in  the  law  made  in  connection  with  war.  We  have 
now  to  discuss  the  effect  of  war  in  creating  impossibility  of 
performance  of  a  contract,  where  the  parties  have  made  no 
provision  in  their  agreement  as  to  this  eventuality. 

The  impossibility  under  discussion  does  not  include  what 
has  been  termed  "commercial  impossibility,"  i.e.,  extreme  and 
unforeseen  cost  or  difficulty  of  performance,  which  is  no  excuse 
for  non-performance  {Hong-Kong  and  Whampoa  Dock  Com- 
pany, Limited  v.  Netherton  Shipping  Company,  Limited,  1909, 
S.C.  37,  a  Scottish  case;  Brown  v.  Royal  Insurance  Company, 
1859,  1  E.  &  E.  855).  Again,  if  any  one  agrees  to  do  work 
according  to  orders  or  specifications  from  the  other  party  to 
the  contract,  he  is  not  freed  from  his  obligation  by  the  fact 
that  such  work  turns  out  to  be  impracticable.    In  the  Scottish 
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case  of  Gillespie  $  Co.  v.  Howden  $  Co.,  1885,  12  E.  800,  there 
was  a  contract  for  the  building  of  a  ship  of  specified  dimensions 
and  carrying  power,  according  to  a  model  to  be  approved  by 
the  purchaser.  The  ship  actually  built  was  deficient  in  the 
required  carrying  capacity.  In  an  action  for  damages  for 
breach  of  contract  at  the  instance  of  the  purchaser,  it  was  held 
no  defence  to  show  that  it  was  impossible  to  build  a  seaworthy 
ship  of  the  required  dimensions  and  carrying  capacity  according 
to  the  model.  English  cases  to  the  same  effect  are  Jones  v. 
St.  John's  College  (Oxford),  1870,  L.R.  6  Q.B.  115,  124,  and 
Thorn  v.  Mayor  of  London,  1876,  L.R.  9  Ex.  163 ;  10  Ex.  112 ; 
affirmed  by  the  House  of  Lords,  1  App.Cas.  120.  Any  impos- 
sibility of  the  above  kinds  caused  by  war  will  have  no  effect  on 
a  contract  made  before  or  during  the  war.  Nothing  short  of 
sheer  impossibility  will  serve  as  an  excuse,  and  even  then  it 
only  does  so  under  certain  circumstances,  which  must  now  be 
considered. 

A  general  rule  is  laid  down  in  Paradine  v.  Jane,  1647, 
Aleyn,  26,  where  the  defendant  was  sued  for  rent  due  on  a 
lease.  The  defendant  pleaded  "  that  a  certain  German  prince, 
"  by  name  Prince  Rupert,  an  alien  born,  enemy  to  the  King 
"  and  his  kingdom,  had  invaded  the  realm  with  a  hostile  army 
"  of  men ;  and  with  the  same  force  did  enter  upon  the 
"  defendant's  possession,  and  him  expelled,  and  held  "out  of 
"  possession  .  .  .  whereby  he  could  not  take  the  profits." 
This  was  held  to  be  no  excuse  for  the  non-payment  of  the  rent. 
"  And  this  difference  was  taken,  that  where  the  law  creates  a 
"  duty  or  charge,  and  the  party  is  disabled  to  perform  it  with- 
"  out  any  default  in  him,  and  hath  no  remedy  over,  there  the 
"  law  will  excuse  him.  As  in  the  case  of  Waste,  if  a  house  be 
"  destroyed  by  tempest,  or  by  enemies,  the  lessee  is  excused. 
"  .  .  .  But  when  the  party  by  his  own  contract  creates  a 
"  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good, 
"  if  he  may,  notwithstanding  any  accident  by  inevitable 
"  necessity,  because  he  might  have  provided  against  it  by  his 
"  contract.  And  therefore,  if  the  lessee  covenant  to  repair  a 
"  house,  though  it  be  burnt  by  lightning  or  thrown  down  by 
"  enemies,  yet  he  ought  to  repair  it." 

An  express  unconditional  contract  is  not,  then,  as  a  general 
rule,  dissolved  by  its  performance  being  or  becoming  quite 
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impossible  in  fact  owing  to  particular  circumstances,  one  of 
which  is  war.  This  rule  is  not  only  accepted  by  all  authorities, 
e.g.,  Sir  Frederick  Pollock  (Principles  of  Contract,  7th  edition, 
pp.  407-8),  and  Anson  (Law  of  Contract,  13th  edition,  pp. 
370-372),  but  is  also  supported  by  positive  decisions,  such 
as  Hills  v.  Sughrue,  1846,  15  M.  &  W.  253 ;  Kearon  v.  Pearson. 
1861,  7  H.  &  N.  386;  Thiis  v.  Byers,  1876,  1  Q.B.D.  244; 
Budgett  v.  Binnington,  1891,  1  Q.B.  35 ;  see  also  Barker  v. 
Hodgson,  1814,  3  M.  &  S.  267;  Spence  v.  Chodwick,  1847,  10 
Q.B.  517.  This  rule  does  not  extend  to  implied  contracts 
(Ford  v.  Cotesworth,  1870,  L.R.  5  Q.B.  544;  Hicks  v.  Ray- 
mond, 1893,  A.C.  22),  nor  to  a  contract  where  both  parties  are 
prevented,  e.g.,  by  foreign  law,  from  performing  their  respec- 
tive parts  of  the  agreement  (Cunningham  v.  Dunn,  1878,  3 
C.P.D.  443).  Hence  war  may  dissolve  an  implied  contract 
by  rendering  its  fulfilment  impossible,  and  also  dissolves  an 
express  unconditional  contract  which  it  makes  impossible  of 
performance  by  either  party.  But  the  outbreak  of  war  will  not 
affect  an  express  unconditional  contract  by  rendering  it  im- 
possible of  performance  by  one  of  the  parties,  unless  it  falls 
within  the  admitted  exceptions  to  the  general  rule. 

The  general  nature  of  these  exceptions  is  thus  stated  in 
Baily  v.  De  Crespigny,  1869,  L.R.  4  Q.B.  185— 

"  There  can  be  no  doubt  that  a  man  may  by  an  absolute 
"  contract  bind  himself  to  perform  things  which  subsequently 
"  become  impossible,  or  to  pay  damages  for  the  non-perform- 
"  ance,  and  this  construction  is  to  be  put  upon  an  unqualified 
"  undertaking,  where  the  event  which  causes  the  impossibility 
"  was  or  might  have  been  anticipated  and  guarded  against  in 
"  the  contract,  or  where  the  impossibility  arises  from  the  act 
"or  default  of  the  promiser  "  (e.g.,  by  voluntary  enlistment 
at  the  present  time  in  the  Army  or  Navy  after  making  a 
contract  before  the  war  for  personal  services). 

"  But  where  the  event  is  of  such  a  character  that  it  cannot 
"  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
"  the  contracting  parties  when  the  contract  was  made,  they 
"  will  not  be  held  bound  by  general  words  which,  though  large 
"  enough  to  include,  were  not  used  with  reference  to  the  possi- 
"  bility  of  the  particular  contingency  which  afterwards 
"happens.     It  is  on  this  principle  that  the  act  of  God  is  in 
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"  some  cases  said  to  excuse  the  breach  of  a  contract.  This  is  in 
"  fact  an  inaccurate  expression,  because,  where  it  is  an  answer 
"  to  a  complaint  of  an  alleged  breach  of  contract  that  the  thing 
"  done  or  left  undone  was  so  by  the  act  of  God,  what  is  meant 
"  is  that  it  was  not  within  the  contract." 

The  group  of  exceptions  has  been  widened  by  recent 
decisions.  But  perhaps  the  law  may  be  thus  summarised — If, 
according  to  the  true  intention  of  the  parties,  the  contract  was 
conditional  on  its  performance  being  or  continuing  possible  in 
fact,  it  will  be  avoided  by  performance  being  or  becoming 
impossible  in  fact.  Such  an  intention  is  presumed  where  the 
performance  depends  on  the  existence  or  continued  existence 
of  some  thing,  or  state  of  things,  or  condition  (e.g.,  the  life  or 
health  of  a  party  in  a  contract  of  personal  services).  This 
general  statement,  however,  requires  to  be  applied  to  particular 
cases. 

(1)  "  Where  there  is  an  agreement  to  sell  specific  goods, 
"  and  subsequently  the  goods,  without  any  fault  on  the  part 
"  of  the  seller  or  buyer,  perish  before  the  risk  passes  to  buyer, 
"  the  agreement  is  thereby  avoided  "  (Sale  of  Goods  Act,  1893, 
56  &  57  Vict.  e.  71,  section  7;  Leiteh  v.  Edinburgh  Ice  and 
Cold  Storage  Company,  1900,  2  P.  904).  This  rule  would  apply 
to  an  agreement  to  sell  specific  goods  in  a  British  ship  which 
had  been  destroyed  at  sea  by  a  German  cruiser. 

In  Appleby  v.  Myers,  1867,  L.R.  2  C.P.  651,  a  contract  to 
erect  machinery  upon  certain  premises  and  keep  it  in  repair 
for  two  years  was  held  to  be  discharged  by  the  total  destruction 
of  the  premises  through  fire  during  the  progress  of  the  work. 
If  the  destruction  had  taken  place  through  a  bomb  from  a 
Zeppelin,  the  effect  on  such  a  contract  would  have  been  the 
same.  The  effect  would  be  the  same  on  a  similar  contract 
where  the  premises  had  been  destroyed  under  Article  2  (d)  of 
the  Defence  of  the  Realm  Regulations,  1914,  dated  12th  August 
of  that  year. 

In  the  same  way,  where  an  agreement  is  made  for  the  use 
of  premises  for  a  particular  purpose,  e.g.,  a  musical  perform- 
ance, and  are  destroyed,  say,  by  fire,  before  the  time  when 
they  are  to  be  used,  the  agreement  is  discharged  (Taylor  v. 
Caldwell,  1862,  3  B.  &  S.  826).  The  principle  of  Taylor  v. 
Caldwell  would  cover  the  case  of  the  charter  party  of  a  British 
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ship  which,  before  the  contemplated  voyage,  had  been  requisi- 
tioned by  the  British  Government  for  transport  purposes  under 
section  115  of  the  Army  Act,  1914.  It  would  also  apply  to  an 
agreement  to  sell  specific  goods  which  had  been  similarly 
requisitioned.  For  the  principle  of  Taylor  v.  Caldwell  is  not 
limited  to  the  destruction  of  the  subject-matter  of  the  contract 
(Nicholl  fy  Knight  v.  Ashton,  Eldridge  $  Co.,  1901,  1  K.B. 
(C.A.)  126).  Even  if  it  were,  the  principle  of  the  Coronation 
cases  is  wide  enough  to  cover  the  hypothetical  cases  just 
mentioned. 

(2)  The  Coronation  cases  are  Krell  v.  Henry,  1903,  2  KB. 
740 ;  Civil  Service  Co-operative  Society  v.  General  Steam  Naviga- 
tion Company,  ibid.  756;  Blakely  v.  Muller  fy  Co.,  ibid.  760  n; 
Heme  Bay  Steamboat  Company,  ibid.  683 ;  Chandler  v.  Webster, 
1904,  1  K.B.  493. 

The  principle  underlying  these  cases  is  that  "  where  a 
"  contract  is  entered  into  on  the  assumption  by  both  parties 
"  that  a  particular  state  of  things  exists  or  will  occur,  the  non- 
"  existence  or  the  non-occurrence  of  that  state  of  things  through 
"  default  of  neither  party  discharges  the  contract "  (Anson's 
Law  of  Contract,  13th  edition,  p.  374).  An  agreement  there- 
fore with  a  tourist  agency,  made  before  this  war  for  a  trip  to 
Germany  or  Austria-Hungary,  would  therefore  be  discharged 
by  the  outbreak  of  the  war. 

(3)  A  contract  for  personal  services  is  ended  by  the  death 
of  either  party  or  the  incapacitating  illness  of  the  party  who 
is  to  perform  the  services  (Robinson  v.  Davison,  1871,  L.H.  6 
Ex.  269;  see  judgment  of  Baron  Bramwell  at  p.  277;  London 
Theatre  of  Varieties  v.  Will  Evans,  1914,  30  T.L.E.  258). 
Hence  if  the  owner  of  a  business  engaged  a  manager,  either 
before  or  during  this  war,  for  a  period  of,  say,  five  years,  and 
went  out  on  military  service  and  was  killed,  the  agreement 
would  be  ended  (see  Hoey  v.  MacEwan  fy  Avid,  1867,  5  M. 
814,  a  Scottish  case;  Farrow  v.  Wilson,  1869,  L.R.  4  C.P.  744). 
It  has  been  suggested  in  The  Law  Times,  vol.  137,  p.  461,  that 
this  principle  extends  to  all  cases  where  the  impossibility  is 
caused  by  personal  incapacity  through  enforced  absence,  e.g., 
where  a  reservist  is  called  up  for  military  service,  and  not 
merely  to  cases  of  death,  illness,  or  insanity.  The  inference 
from  this  is  that  incapacity  to  perform  personal  services  caused 
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by  tlie  provision  being  called  up  as  a  reservist  would  end  the 
contract.  But  this  is  not  necessarily  so.  The  particular  con- 
tingency must  be  such  that  it  must  be  presumed  to  have  been 
within  the  contemplation  of  both  parties  (see  rule  (2),  supra,  of 
which  rule  (3)  is  only  a  particular  example).  Suppose  A  has 
engaged  as  manager  B,  a  reservist  liable  to  be  called  out  for 
foreign  service,  and  A  is  not  aware  of  this  fact.  Suppose, 
further,  that  the  engagement  was  made  before  the  war  for  ten 
years.  It  is  submitted  that  such  a  contract  would  not  be  ended 
by  the  outbreak  of  war,  and  that  B  would  still  be  bound  by  his 
engagement. 

The  extinction  of  a  contract  by  supervening  impossibility 
does  not  affect  specific  rights  already  acquired  under  it  by 
either  party  (see  Taylor  v.  Caldwell,  1863,  3  B.  &  S.  826; 
Whincup  v.  Hughes,  1871,  L.R.  6  C.P.  78;  Anglo-Egyptian 
Company  v.  Rennie,  1875,  L.R.  10  C.P.  271).  Thus  a  sum 
paid  on  engaging  seats  to  view  the  Coronation  procession  of 
King  Edward  VII.  {Blahely  v.  Midler  $  Co,  1903,  2  K.B. 
760  n.),  or  a  deposit  paid  for  the  same  purpose  (Krell  v.  Henry, 
1903,  2  K.B.  740)  were  held  not  recoverable.  In  the  Civil 
Service  Co-operative  Society,  Limited  v.  General  Steam  Naviga- 
tion Company,  1903,  2  K.B.  756,  a  steamer  was  hired  for  three 
days  in  connection  with  the  naval  review  on  the  occasion  of 
the  Coronation  of  King  Edward  VII.  The  whole  of  the  money 
was  paid  according  to  the  terms  of  the  charter  party  ten  days 
before  the  date  fixed  for  the  naval  review,  which  never  took 
place.  The  money  was  held  not  to  be  recoverable.  Hence  if 
a  deposit  had  been  paid  before  this  war  for  a  tourist  ticket 
with  a  tourist  agency  for  a  tour  round  Germany,  such  deposit 
would,  in  the  absence  of  provision  to  the  contrary,  be  irre- 
coverable, when  war  made  the  tour  impossible. 

The  effects  of  partial  impossibility  depend  upon  the  express 
or  implied  intention  of  the  parties  to  the  agreement.  It  is  a 
question  of  construction  whether  partial  impossibility  avoids 
a  contract,  or  whether  performance  by  one  party  of  the  possible 
part  entitles  him  or  his  representatives  to  claim  what  (if  any) 
recompense  or  oounter-performance  from  the  other  (Menetone 
v.  Athawer,  1794,  3  Burr.  1592;  Cutter  v.  Powell,  1795,  6  T.E. 
320;  Gillett  v.  Mawman,  1808,  1  Taunt.  140;  The  "  Teutonia," 
1872,  L.R.  4  P.a  171). 
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In  Appleby  v.  Myers,  1867,  L.R.  2  C.P.  651,  where  per- 
formance of  the  rest  of  the  contract  by  one  party  became 
impossible,  it  was  held  that  he  could  not  recover  payment  for 
what  had  been  done  by  him.  But  there  the  contract  was  that 
nothing  should  be  payable  unless  and  until  the  whole  work 
was  completed.  In  Scotland,  however,  he  could  have  recovered 
such  payment  in  the  absence  of  any  express  agreement  to  the 
contrary  (Trotter's  Law  of  Contract  in  Scotland,  pp.  332, 
358). 

Again,  in  the  Heme  Bay  Steamship  Company  v.  Hutton, 
1903,  2  K.B.  683,  there  was  an  agreement  for  the  charter  of  a 
steamship  for  one  day  to  view  the  Coronation  naval  review 
and  to  cruise  round  the  fleet.  A  deposit  was  paid.  Although  the 
naval  review  did  not  take  place,  the  agreement  was  held  not 
to  be  discharged  on  the  ground  that  the  occurrence  of  that 
review  was  not  the  sole  basis  of  the  contract.  A  cruise  round 
the  fleet  had  still  been  possible. 

If  at  the  time  when  the  contract  is  made,  there  are  two 
alternative  modes  of  performance,  only  one  of  which  is  rendered 
illegal  or  impossible  by  the  outbreak  of  war  or  a  change  in  the 
law  consequent  thereon,  then,  on  the  authority  of  Da  Costa 
v.  Davis,  1798,  1  Bos.  &  P.  242,  and  Stevens  v.  Webb,  1835, 
7  C.  &  P.  62,  the  obligant  must  adopt  the  possible  mode  of 
performance.  But  this  will  depend  upon  the  terms  of  the 
contract,  especially  where  one  of  the  modes  of  performance 
becomes  impossible  before  an  election  (if  permissible)  has  been 
made  (Barhworth  v.  Young,  185'6,  4  Drew.  1,  at  p.  25).  It 
would  seem  from  Brown  v.  Royal  Insurance  Company,  1859, 
1  E.  &  E.  853,  that  where  a  choice  of  alternative  and  optional 
modes  of  performance  has  been  made,  and  the  mode  chosen 
becomes  subsequently  impossible,  the  effect  is  the  same  as  if 
the  obligant  had  originally  agreed  to  perform  his  obligation  in 
the  manner  selected. 

Much,  but  not  all,  of  the  above  discussion  has  related  to 
contracts  made  before  the  war.  The  parties  to  a  contract  made 
during  it  will  generally  be  presumed  to  have  contemplated  the 
contingencies  of  war.  War  will  not  be  an  unforeseen  event 
as  regards  such  contracts.  But  even  here  many  of  the  fore- 
going considerations  will  apply,  mutatis  mutandis.  Thus  emer- 
gency legislation  may  render  such  contracts  legally  impossible. 
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Again,  a  thing  agreed  to  be  sold  may  have  been  destroyed, 
unknown  to,  and  without  the  fault  of,  either  party,  before 
the  risk  passed  to  the  buyer.  The  events  of  war  may  bring 
about  a  total  failure  of  consideration,  and  so  on. 

18.  The  Moratory  Law  under  the  Postponement  of 
Payments  Act,  1914. — The  Postponement  of  Payments  Act, 
1914,  4  &  5  Geo.  V.  c.  11,  provides  that  the  King  may  by 
Proclamation  authorise  the  postponement  of  the  payment  of 
any  bill  of  exchange,  or  of  a  negotiable  instrument,  or  any 
other  payment  in  pursuance  of  any  contract,  to  such  extent, 
for  such  time,  and  subject  to  such  conditions  or  other  provisions 
as  may  be  specified  in  the  Proclamation  (section  1  (1)).  Any 
such  Proclamation  may  be  varied,  extended,  or  revoked  by  any 
subsequent  Proclamation,  and  separate  Proclamations  may  be 
made  dealing  with  separate  subjects  (section  1  (3)).  No  addi- 
tional stamp  duty  is  payable  in  respect  of  any  instrument  as  a 
consequence  of  postponement  in  pursuance  of  a  Proclamation 
in  the  Act  unless  the  Proclamation  otherwise  directs  (section 
1  (2)).  The  Act  is  to  remain  in  force  for  six  months  from 
its  date,  3rd  August,  1914  (section  2  (2)).  Month  here  means, 
of  course,  calendar  month  (Interpretation  Act,  1889,  52  &  53 
Vict.  c.  63,  section  3). 

Although  the  Crown  has  power  to  postpone  payments  in 
pursuance  of  contracts  made  during  the  war  (section  1  (1)),  it 
has  not  yet  done  so.  Six  Proclamations  have  up  to  the  present 
been  made. 

The  first,  dated  2nd  August,  1914,  is  now  called  the  Bills 
(Ee-acceptance)  Proclamation  in  the  sixth  Proclamation,  dated 
30th  September,  1914.  It  was  issued  before  the  Postponement 
of  Payments  Act,  1914,  4  &  5  Geo.  V.  c.  11,  section  2  (4)  of 
which  confirmed  it  but  gave  the  wrong  date  of  it,  referring  to 
it  as  issued  on  3rd  August,  1914.  But  it  is  sufficiently  identi- 
fied (see  R.  v.  Wilcoch,  7  Q.B.  329,  and  the  Proclamation  of 
30th  September,  1914).  It  only  deals  with  bills  of  exchange. 
It  provides  that  if  on  the  presentation  for  payment  of  a  bill  of 
exchange,  other  than  a  cheque  or  bill  on  demand,  which  has 
been  accepted  before  the  beginning  of  4th  August,  1914,  the 
acceptor  re-accepts  the  bill  by  a  declaration  on  the  face  of  the 
bill  in  the  form  set  out  in  the  Proclamation,  that  bill  is  to  be 


THE  MORATORY  LAW.  d5 

deemed  to  be  due  and  payable  on  a  date  one  calendar  month 
after  the  date  of  its  original  maturity,  and  to  be  a  bill  for  the 
original  amount,  increased  by  the  amount  of  interest  thereon 
calculated  from  the  date  of  re-acceptance  to  the  new  date  of 
payment  at  the  Bank  of  England  rate  current  on  the  date  of 
such  re-acceptance. 

The  second  Proclamation,  dated  6th  August,  1914,  and 
called  the  First  General  Proclamation  in  the  sixth  Proclama- 
tion of  30th  September,  1914,  is  more  general  in  its  scope.  It 
provides  that  all  payments  (with  certain  exceptions)  which  had 
become  due  and  payable  before  its  date,  or  which  might 
become  due  and  payable  before  4th  September,  1914,  in  respect 
of  any  bill  of  exchange  (being  a  cheque  or  bill  on  demand) 
which  was  drawn  before  4th  August,  1914,  or  in  respect  of  any 
negotiable  instrument  (not  being  a  bill  of  exchange)  dated 
before  that  time,  or  in  respect  of  any  contract  made  before  that 
time,  shall  be  deemed  to  be  due  and  payable  on  a  day  one 
calendar  month  after  the  day  on  which  the  payment  originally 
became  due  and  payable,  or  on  4th  September,  1914,  whichever 
is  the  later  date.  Payments  so  postponed  are,  if  not  otherwise 
carrying  interest,  and  if  specific  demand  is  made  for  payment 
and  payment  is  refused,  to  carry  interest  as  from  4th  August, 
1914,  if  they  become  due  and  payable  before  that  day,  and  as 
from  the  date  on  which  they  become  due  and  payable  if  they 
become  due  and  payable  after  4th  August,  1914,  at  the  Bank 
of  England  rate  current  on  7th  August,  1914. 

Neither  this  nor  any  other  Proclamation  prevents  payments 
being  made  before  the  expiry  of  the  period  for  which  they  are 
postponed.  Indeed,  the  Proclamation,  dated  3rd  September, 
1914,  recites  that  it  is  desirable  in  the  best_  interests  of  the 
realm  at  the  present  juncture  that  all  persons  who  can  discharge 
their  liabilities  should  do  so  without  delay.  It  must  also  be 
remembered  that  the  moratorium  proclaimed  from  time  to  time 
is  simply  a  weapon  of  defence.  It  need  not  be  pleaded  any 
more  than  the  Statutes  of  Limitations.  This  simple  considera- 
tion disposes  of  some  of  the  difficulties  suggested  in  The  Law 
Times,  vol,  137,  first  column  of  p.  514.  The  general  view  taken 
in  the  Sheriff's  Small  Debt  Courts  in  Scotland  was  that  the 
Proclamations  referred  only  to  the  enforcement  of  debts,  and 
did  not  affect  the  right  of  every  creditor  to  constitute  his  debt 
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at  law.  That  this  view  was  the  correct  one  in  Scotland  has 
now  been  made  clear  by  the  terms  of  the  Courts  (Emergency- 
Powers)  Act,  1914,  4  &  5  Geo.  v.  c.  78,  which  is  discussed  in 
section  19,  infra. 

As  previously  mentioned,  the  second  Proclamation  makes 
certain  exceptions.    It  does  not  apply  to — 

(1)  Any  payment  in  respect  of  wages  and  salary. 

(2)  Any  payment  in  respect  of  "  a  liability  which  when 
"  incurred  did  not  exceed  £5  in  amount."  In  Auster,  Limited 
v.  London  Motor  Coach  Works,  Limited,  reported  in  The  Times 
of  21st  October,  1914,  the  Court  of  Appeal  held  that  these 
words  must  be  read  according  to  their  natural  meaning;  and 
that  the  moratorium  did  not  apply  to  an  account,  which  was 
chiefly  composed  of  items  less  than  £5,  but  the  total  of  which 
exceeded  £&. 

(3)  Any  payment  in  respect  of  rates  or  taxes. 

(4)  Any  payment  in  respect  of  maritime  freight. 

(5)  Any  payment  in  respect  of  any  debt  from  any 
person  resident  outside  the  British  Islands,  or  from  any  firm, 
company,  or  institution  whose  principal  place  of  business  is 
outside  the  British  Islands,  not  being  a  debt  incurred  in  the 
the  British  Islands  by  a  person,  firm,  company,  or  institution 
having  a  business  establishment  or  branch  business  establish- 
ment in  the  British  Islands. 

(6)  Any  payment  in  respect  of  any  dividend  or  interest 
payable  in  respect  of  any  stocks,  funds,  or  securities 
(other  than  real  or  heritable  securities)  in  which  trustees  are, 
under  section  1  of  the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53,  or 
any  other  Act  for  the  time  being  in  force  authorised  to  invest. 

(7)  Any  liability  of  a  bank  of  issue  in  respect  of  bank  notes 
issued  by  that  bank. 

(8)  Any  payment  to  be  made  by  or  on  behalf  of  His  Majesty 
or  any  Government  Department,  including  the  payment  of 
old  age  pensions. 

(9)  Any  payment  to  be  made  by  any  person  or  society  in 
pursuance  of  the  National  Insurance  Act,  1911,  or  any  Act 
amending  it  (whether  in  the  nature  of  contributions,  benefits, 
or  otherwise). 

(10)  Any  payment  under  the  Workmen's  Compensation  Act, 
1906,  or  any  Act  amending  it. 
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(11)  Any  payment  in  respect  of  the  withdrawal  of  a  deposit 
in  a  trustee  savings  bank. 

The  third  Proclamation,  dated  12th  August,  1914,  is  called 
the  second  General  Proclamation  in  the  sixth  Proclamation  of 
30th  September,  1914.  It  provides  that  the  first  General  Pro- 
clamation, dated  6th  August,  1914,  shall  apply,  and  shall  be 
deemed  always  to  have  applied  to — 

(a)  Any  bill  of  exchange  which  has  not  been  re-accepted 
under  the  Bills  (Re-acceptance)  Proclamation  of  2nd  August, 
1914,  as  it  applies  to  a  bill  of  exchange,  being  a  cheque  or  bill 
payable  on  demand,  unless  on  the  presentation  of  the  bill  the 
acceptor  has  expressly  refused  re-acceptance  thereof,  but  with 
the  substitution,  as  respects  rate  of  interest,  of  the  date  of 
the  presentation  of  the  bill  for  the  7th  August,  1914. 

(6)  Payments  in  respect  of  any  debt  from  any  bank  whose 
principal  place  of  business  is  in  any  part  of  His  Majesty's 
dominions  or  any  British  protectorate,  although  the  debt  was 
not  incurred  in  the  British  Islands  and  the  bank  had  not  a 
business  establishment  or  branch  business  establishment  in  the 
British  Islands. 

The  fourth  Proclamation,  dated  1st  September,  1914, 
extended  the  times  mentioned  in  the  previous  Proclamations, 
but  was  revoked  by  the  fifth  Proclamation,  dated  3rd  Septem- 
ber, 1914. 

The  fifth  Proclamation,  dated  3rd  September,  1914,  is  called 
the  third  General  Proclamation  in  the  sixth  Proclamation  of 
30th  September,  1914.  It  is  in  effect  the  same  as  the  fourth 
Proclamation,  which  it  revokes,  but  is  more  precise  in  its 
language.     Its  provisions  are  to  the  following  effect: — 

(1)  If  on  the  presentation  for  payment  of  a  bill  of  exchange 
which  has  before  4th  September,  1914,  been  re-accepted  under 
the  terms  of  the  Bills  (Re-acceptance)  Proclamation  of  2nd 
August,  1914,  the  bill  is  not  paid,  then  the  said  Bills  (Re- 
acceptance)  Proclamation  shall  in  its  application  to  that  bill 
have  effect  as  if  the  period  of  two  calendar  months  had  been  in 
that  Proclamation  substituted  for  the  period  of  one  calendar 
month,  and  the  sum  mentioned  in  the  form  of  re-acceptance 
under  the  said  Proclamation  shall  be  deemed  to  be  increased 
by  the  amount  of  interest  on  the  original  amount  of  the  bill 
for  one  calendar  month,  calculated  at  the  Bank  of  England 
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rate  current  on  the  date  when  the  bill  is  so  presented  for 
payment  as  aforesaid. 

(2)  The  first  General  Proclamation,  (feted  6th  August,  1914, 
as  extended  by  the  second  General  Proclamation,  dated  12th 
August,  1914,  shall  apply  to  payments  which  became  due  and 
payable  on  or  after  4th  September,  1914,  and  before  4th 
October,  1914  (whether  they  become  so  due  and  payable  by 
virtue  of  the  said  Proclamations  or  otherwise),  in  like  manner 
as  it  applies  to  payments  which  became  due  and  payable  before 
the  date  of  the  first  General  Proclamation  (i.e.,  6th  August, 
1914),  and  before  the  4th  September,  1914. 

(3)  Nothing  in  the  Proclamation  is  to  affect  the  payment 
of  interest  under  the  Proclamations  extended  thereby,  or  pre- 
vent payments  being  made  before  the  expiration  of  the  periods 
for  which  they  are  postponed. 

Before  passing  to  the  sixth  Proclamation,  dated  30th  Sep- 
tember, 1914,  which  does  not  extend  the  moratorium  as  regards 
rent,  reference  must  be  made  to  the  case  of  Durell  v.  Gread, 
reported  in  The  Times  of  17th  October,  1914.  That  was  a  case 
in  which  two  landlords  sued  for  the  rent  of  premises  and  for 
possession.  The  writ  was  issued  on  25th  August,  1914.  The 
rent  was  payable  quarterly,  and  there  was  the  usual  proviso  for 
re-entry  on  non-payment  of  rent  for  twenty-one  days.  The 
defendant  neither  paid  the  rent  due  at  Michaelmas,  1913,  nor 
for  twenty-one  days  thereafter,  nor  the  quarterly  instalments 
subsequently  due.  The  landlords  did  not  exercise  their  right 
of  re-entry,  but  had  not  waived  it.  So  it  subsisted  up  to  6th 
August,  1914.  It  was  contended  on  their  behalf  that  the  provi- 
sions of  the  Postponement  of  Payments  Act,  1914,  section  1  (1), 
and  the  first  General  Proclamation,  dated  6th  August,  1914,  did 
not  affect  the  right  to  recover  possession;  although  it  was 
admitted  that  these  provisions  barred  the  plaintiffs'  recovery 
of  the  rent.  But  it  was  argued  that  section  1  (1)  of  the  Post- 
ponement of  Payments  Act,  1914,  did  not  apply  in  terms  to 
possession,  and  the  Proclamation  could  not  extend  its  provi- 
sions. Scrutton,  J.,  held,  however,  that  not  only  could  the 
plaintiffs  not  recover  the  rent,  but  also  that  they  could  not 
recover  possession.  The  Courts  had  always  treated  the 
right  of  re-entry  as  .an  auxiliary  proviso  for  the  recovery 
of  rent  (Howard  v.  Fanshawe,  1895,  2  Ch.  581).  Where  the 
principal  obligation  was  destroyed,  the  auxiliary  security  fell 
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too.    When  the  writ  was  issued,  no  rent  was  payable,  and  hence 
the  right  of  re-entry  had  gone. 

The  sixth  Proclamation,  dated  30th  September,  1914,  does 
not  apply  to  (a)  rent,  and  (I)  any  payment  due  and  payable  to 
or  by  a  retail  trader  in  respect  of  his  business  as  such  trader 
(Article  1).  There  is  no  extension  of  the  moratorium  in  respect 
to  them.     Its  other  provisions  are  in  effect  the  following  :  — 

(1)  Payments  other  than  bills  of  exchange,  not  being 
cheques  or  bills  on  demand,  which  fall  within  the  General 
Proclamations,  and  become  due  and  payahle  after  3rd  October, 
and  before  4th  November,  1914,  will  receive  one  month's  exten- 
sion, or  one  month's  further  extension,  as  the  case  may  be. 
Payments  falling  due  after  3rd  November,  1914,  will  not 
receive  any  extension. 

It  is  also  provided  that,  if  the  payment  is  one  the  date 
whereof  has  been  postponed  by  virtue  of  any  of  the  General 
Proclamations,  and  is  one  which  carries  interest  either  by 
virtue  of  the  terms  of  the  contract  or  instrument  under  which 
it  is  due  and  payable,  or  by  virtue  of  the  General  Proclama- 
tions, then  the  person  from  whom  the  payment  is  due  is  not 
entitled  to  claim  the  benefit  of  this  further  extension  of  the 
moratorium  unless,  within  three  days  after  the  date  to  which 
the  payment  has  been  postponed  by  virtue  of  the  General  Pro- 
clamations, all  interest  thereon  up  to  that  date  is  paid. 

(2)  Bills  of  exchange  (other  than  cheques  or  bills  on 
demand)  accepted  before  4th  August,  1914,  of  which  the 
original  due  date  was  after  3rd  October,  1914,  will  continue 
to  receive  one  month's  extension,  imder  the  Bills  (Re-accept- 
ance) Proclamation  of  2nd  August,  1914. 

(3)  Bills  of  exchange  which  have  already  received  an  exten- 
sion  under   the   Bills    (Re-acceptance)   Proclamation,    or   the 

•second  or  third  General  Proclamations,   are  given  a  further 
extension  of  fourteen  days. 

The  moratory  law  does  not  affect  the  validity  of  a  contract ; 
nor  does  it  apply  to  obligations  not  contractual,  e.g.,  tithes 
(Emmanuel  College  {Cambridge)  v.  Nolls,  1914,  137  L.T.  567). 
It  only  extends  the  time  of  payment  on  contracts  to  which  it 
applies.  In  an  action  on  a  foreign  bill  of  exchange,  English 
law  recognises  a  foreign  moratory  law  (Rouquette  v.  Overmann, 
1875,  L.R.  10  Q.B.  525). 

The  practice  in  chambers  hitherto  in  consequence  of  the 
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moratorium  is  excellently  summarised  in  The  Law  Times,  vol. 
137,  p.  538.  The  following  table  is  there  given,  which  sup- 
poses that  the  claim  in  each  case  falls  within  the  particular 
moratorium  applicable  thereto :  — 

"  1.  Writ  before  proclamation  of  the  moratorium.  Sum- 
"mons  for  judgment  before  proclamation  of 
"  moratorium.  Hearing  after  moratorium  and 
"while  it  is  in  force.  Summons  dismissed;  no 
"  costs. 

"2.  Writ  before  proclamation  of  moratorium.  Summons 
"  for  judgment  after  proclamation  of  moratorium 
"  and  while  it  is  in  force.  Summons  dismissed 
"  with  costs. 

"  3.  Writ  after  proclamation  of  moratorium.  Summons 
"  for  judgment  after  expiration  of  moratorium. 
"  Hearing  after  expiration  of  moratorium.  The 
"  action  is  good. 

"4.  Writ  before  proclamation  of  moratorium.  Summons 
"  for  judgment  issued  after  proclamation  of  and 
"  before  expiration  of  moratorium,  but  returnable 
"  after  such  expiration.  Hearing  after  such 
"  expiration.     Summons  dismissed  with  costs." 

An  interesting  point  in  connection  with  the  moratorium 
was  raised  in  Scotland  in  the  Dunfermline  Sheriff  Court, 
namely,  whether  it  was  available  in  favour  of  an  alien  enemy 
resident  here.  The  case  was  postponed.  But  as  there  is  no 
express  provision  in  the  Postponement  of  Payments  Act,  1914, 
or  the  various  Proclamations  issued  thereunder,  it  would  seem 
to  follow  from  the  decision  in  Robinson  &  Co.  v.  Continental 
Insurance  Company  of  Mannheim,  reported  in  The  Times  of 
17th  October,  1914,  that  an  alien  enemy  here  can  take  advant- 
age of  the  moratorium. 

19.  The  Emergency  Powers  of  the  Court. — The  Courts 
(Emergency  Powers)  Act,  1914,  4  &  5  Geo.  V.  c.  78,  was  passed 
on  31st  August  in  order  to  give,  in  connection  with  the  present 
war,  further  powers  to  Courts  in  relation  to  the  remedies  for 
the  recovery  of  money,  and  in  relation  to  other  similar  matters. 
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The  King  may,  by  Order  in  Council,  at  any  time  determine 
the  operation  of  the  Act,  or  provide  that  the  Act  shall  have 
effect  subject  to  such  limitations  as  may  be  contained  in  the 
Order;  but,  subject  to  the  operation  of  any  such  Order  in 
Council,  the  Act  is  to  have  effect  during  the  continuance  of 
the  present  war,  and  for  a  period  of  six  months  thereafter 
(section  2  (4)).  It  applies  to  Scotland  and  Ireland  as  well  as 
England  (section  2  (2),  (3)). 

Sub-section  (1)  of  section  1  provides  that  from  and  after 
the  passing  of  the  Act  no  person  shall — 

(a)  proceed  to  execution  (or  diligence)  on,  or  otherwise  to 
the  enforcement  of,  any  judgment  or  order  (or 
decree)  of  any  Court  (whether  entered  or  made 
before  or  after  the  passing  of  the  Act)  for  the  pay- 
ment or  recovery  of  a  sum  of  money  to  which  this 
sub-section  applies,  except  after  such  application  to 
such  Court  and  such  notice  as  may  be  provided  for 
by  rules  or  directions  under  the  Act ;    or 

(&)  levy  any  distress,  take,  resume,  or  enter  into  pos- 
session of  any  property,  exercise  any  right  of  re- 
entry, foreclose,  realise  any  security  (except  by 
way  of  sale  by  a  mortgagee,  or  creditor  in  a  herit- 
able security,  in  possession),  forfeit  any  deposit,  or 
enforce  the  lapse  of  any  policy  of  insurance  to 
which  this  sub-section  applies,  for  the  purpose  of 
enforcing  the  payment  or  recovery  of  any  sum  of 
money  to  which  this  sub-section  applies,  or,  in 
default  of  the  payment  or  recovery  of  any  such 
sum  of  money,  except  after  such  application  to 
such  Court  and  such  notice  as  may  be  provided 
for  by  rules  (or  Act  of  Sederunt)  or  directions  under 
the  Act. 

This  sub-section  does  not  apply  to  any  sum  of  money  (other 
than  rent  not  being  rent  at  or  exceeding  £50  per  annum)  due 
and  payable  in  pursuance  of  a  contract  made  after  4th  August, 
1914.  But  it  applies  to  life  or  endowment  policies  for  an 
amount  not  exceeding  £2b,  or  payments  equivalent  thereto, 
the  premiums  in  respect  of  which  are  payable  at  no  longer  than 
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monthly  intervals,  and  have  been  paid  for  at  least  the  two 
years  preceding  the  4th  Augustj  1914. 

This  sub-section  is  therefore  sweeping  in  its  scope.  It 
applies  to  any  sum  of  money  due  and  payable  in  pursuance  of 
any  contract  made  before  the  outbreak  of  war,  i.e.,  before 
4th  August,  1914 ;  but  in  case  of  life  or  endowment  policies  it 
will  not  apply,  unless  (a)  they  are  for  an  amount  not  exceeding 
£25,  or  payments  equivalent  thereto,  and  (b)  the  premiums 
in  respect  of  such  are  payable  at  not  longer  than  monthly 
intervals,  and  (c)  such  premiums  have  been  paid  for  at  least 
the  two  years  preceding  4th  August,  1914. 

The  Act  further  applies  to  all  proceedings  for  the  recovery 
of  possession  of  tenements  under,  the  Small  Tenements 
Recovery  Act,  1838,  1  &  2  Vict.  c.  74,  as  if  they  were  in  all 
cases  proceedings  for  the  payment  or  recovery  of  a  sum  of 
money  due  and  payable  on  account  of  rent  (section  1  (4)). 

The  Courts  (Emergency  Powers)  Order,  dated  17th  Septem- 
ber, 1914,  creates  an  exception  to  this  wide  operation  of  the 
Act.  It  provides  that  the  Act  is  not  to  apply  in  the  case  of 
any  proceedings  for  the  levying  of  any  fine,  or  for  the  enforce- 
ment of  the  payment  of  any  sum  due  under  a  recognisance,  or 
for  the  enforcement  of  the  payment  of  any  order  for  affiliation 
or  any  order  enforceable  in  the  same  manner.  With  respect 
to  any  sum  of  money  due  or  payable  in  pursuance  of  a  post 
bellum  contract,  i.e.,  one  made  after  4th  August,  1914,  the 
Act  does  not  apply  in  any  case  except  that  of  rent  which  is 
below  £50  a  year. 

The  controlling  sub-section  (2)  of  section  1  provides  that 
if,  on  any  such  application  as  mentioned  above,  the  Court  to 
which  the  application  is  made  is  of  opinion  that  time  should 
be  given  to  the  person  liable  to  make  the  payment  on  the 
ground  that  he  is  unable  immediately  to  make  payment  by 
reason  of  circumstances  attributable,  directly  or  indirectly, 
to  the  present  war,  the  Court  may,  in  its  absolute  discretion, 
after  considering  all  the  circumstances  of  the  case  and  the 
position  of  all  the  parties,  by  order  stay  execution  (or  diligence) 
or  defer  the  operation  of  any  of  the  remedies  mentioned  in  the 
Act  for  such  time  and  subject  to  such  conditions  as  the  Court 
thinks  fit. 
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This  confers  a  new  power  upon  the  Scottish  Courts.  The 
English  practice  known  as  stay  of  execution  does  not  obtain  in 
Scotland,  although  under  exceptional  circumstances  a  Scottish 
judgment  may  be  qualified  by  superseding  extract  for  a 
specified  time.  Unless,  however,  this  is  done  when  judgment 
is  pronounced,  there  is  no  machinery  in  Scottish  practice  for 
staying  execution,  except  by  way  of  appeal  to  a  higher  Court. 
As  no  such  appeal  lies  from  the  Sheriff's  Small  Debt  Court, 
debtors  summoned  to  such  Court  will  require,  if  they  want  to 
plead  the  Act,  to  appear  there  and  lay  before  the  Sheriff  any 
circumstances  to  warrant  the  Sheriff  in  exercising  the  discretion 
given  by  the  Act  to  defer  the  operation  of  a  decree  of  the  Court, 
which  in  a  normal  state  of  affairs  is  automatically  enforceable 
without  leave  being  specially  granted. 

Although  an  absolute  discretion  is  given  to  the  Court,  the 
Act  evidently  contemplates  that  the  powers  granted  by  it  are 
not  to  be  lightly  regarded.  Its  direction  is  emphatic.  The 
Court  is  only  to  exercise  such  powers  "  after  considering  all 
"the  circumstances  of  the  case  and  the  position  of  all  the 
"  parties." 

Sub-section  3  of  section  1  deals  with  bankruptcy  proceed- 
ings. Where  a  bankruptcy  petition  or  a  petition  of  sequestra- 
tion has  been  presented  against  any  debtor,  and  the  debtor 
proves  to  the  satisfaction  of  the  Court  having  jurisdiction  in 
bankruptcy  that  his  inability  to  pay  his  debts  is  due  to  circum- 
stances attributable,  directly  or  indirectly,  to  the  present  war, 
the  Court  may,  in  its  absolute  discretion,  after  considering  all 
the  circumstances  of  the  case  and  the  position  of  all  the 
parties,  at  any  time  stay  the  proceedings  under  the  petition  for 
such  time  and  subject  to  such,  conditions  as  the  Court  thinks 
fit. 

As  previously  mentioned,  the  Act  applies  to  all  proceedings 
for  the  recovery  of  possession  of  tenements  under  the  Small 
Tenements  Recovery  Act,  1838,  1  &  2  Vict.  c.  74.  Such 
proceedings  are  in  the  ordinary  case  available  by  landlords, 
where  the  rent  of  the  premises  is  below  £20  a  year  and  such 
premises  are  held  for  a  short  term,  or  at  will,  and  the  term 
has  either  ended  or  been  properly  determined  by  notice  to  quit. 
Proceedings   for  the   recovery   of   such  premises   under  such 
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circumstances  take  place  either  before  a  stipendiary  magistrate 
or  before  justices  in  petty  sessions. 

In  Scotland  the  Courts  (Emergency  Powers)  Act,  1914,  is 
similarly  to  apply  to  all  proceedings  in  removings  and  ejections 
in  the  case  of  subjects  let  at  a  rent  not  exceeding  £21  as  if  they 
were  in  all  cases  proceedings  for  the  payment  of  money  due 
and  payable  on  account  of  rent  (sections  2  (2),  1  (4)). 

The  powers  given  under  the  Act  are  in  addition  to,  and  not 
in  derogation  of,  any  other  powers  of  the  Court  (section  1  (6)). 

Nothing  in  the  Act  is  to  affect  any  right  or  power  of  pawn- 
brokers to  deal  with  pledges,  or  give  any  power  to  stay  execu- 
tion (or  diligence),  or  defer  the  operation  of  any  remedies  of  a 
creditor  in  the  case  of  a  sum  of  money  payable  by,  or  recover- 
able from,  the  subject  of  a  Sovereign  or  State  at  war  with  His 
Majesty.  This  last  provision  is  important  in  view  of  the  fact 
that  there  was  no  such  limitation  in  the  Postponement  of  Pay- 
ments Act,  1914,  or  the  Proclamations  issued  thereunder  (see 
last  paragraph  of  section  18,  supra). 

Sub-section  (5)  of  section  1  gives  the  Lord  Chancellor  power 
to  make  such  rules  and  give  such  directions  as  he  thinks  fit 
for  the  purpose  of  giving  full  effect  to  this  Act.  He  may,  by 
those  rules  or  directions,  provide  for  any  proceedings  for  the 
purposes  of  the  Act  being  conducted,  so  far  as  possible,  in 
private,  and  for  the  remission  of  any  fees.  Similar  powers 
are  given  to  the  Court  of  Session  in  Scotland  and  to  the  Lord 
Chancellor  of  Ireland  (section  2  (2)).  The  Rules  and  Act  of 
Sederunt  which  have  been  so  far  made  will  be  found  in  Part 
III.,  infra. 

20.  The  New  Legal  Tender. — The  Currency  and  Bank 
Notes  Act,  1914,  4  &  5  Geo.  Y.  c.  14,  provides  that  currency 
notes  for  £1  and  for  10s.,  issued  by  the  Treasury  subject  to 
the  provisions  of  the  Act,  shall  be  current  in  the  United  King- 
dom in  the  same  manner  and  to  the  same  extent  and  as  fully 
as  sovereigns  and  half-sovereigns  are  current,  and  shall  be 
legal  tender  in  the  United  Kingdom  for  the  payment  of  any 
amount  (section  1  (1)).  The  holder  of  a  currency  note  is 
entitled  to  obtain  on  demand,  during  office  hours  at  the  Bank 
of  England,  payment  for  the  note  at  its  face  value  in  gold  coin, 
which  is  for  the  time  being  legal  tender  in  the  United  Kingdom 
(section  1  (3)). 
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The  Treasury  may,  subject  to  such  conditions  as  to  time, 
manner,  and  order  of  presentation  as  they  think  fit,  call  in  any 
currency  notes  under  this  Act  on  paying  for  those  notes  at 
their  face  value  in  gold  (section  1  (4)). 

For  the  purpose  of  meeting  immediate  exigencies,  all  postal 
orders  issued,  either  before  or  after  the  passing  of  the  Act 
(viz.,  6th  August,  1914),  are  temporarily  to  be  current  and 
legal  tender  in  the  United  Kingdom,  in  the  same  manner  and 
to  the  same  extent  and  as  fully  as  current  coins,  and  shall  be 
legal  tender  in  the  United  Kingdom  for  the  payment  of  any 
amount.  The  holder  of  any  such  postal  order  is  entitled  to 
obtain  on  demand,  during  office  hours  at  the  Bank  of  England, 
payment  for  the  postal  order  at  its  face  value  in  any  coin 
which  is  for  the  time  being  legal  tender  in  the  United  Kingdom 
for  the  amount  of  the  note.  But  these  provisions  as  to  postal 
orders  are  to  have  effect  only  until  His  Majesty  by  Proclama- 
tion revokes  the  same,  and  any  Proclamation  revoking  such 
provisions  may  provide  for  the  calling  in  or  exchange  of  any 
postal  orders  affected  thereby  (section  1  (6)). 

Section  4  provides  that  any  bank  notes  issued  by  a  bank  of 
issue  in  Scotland  or  Ireland  shall  be  legal  tender  for  a  payment 
of  any  amount  in  Scotland  or  Ireland  respectively,  and  any 
such  bank  of  issue  shall  not  be  under  any  obligation  to  pay  its 
notes  on  demand  except  at  the  head  office  of  the  bank,  and  may 
pay  its  notes,  if  thought  fit,  in  currency  notes  issued  under  this 
Act.  But  notes  which  are  legal  tender  under  this  section  are 
not  to  be  legal  tender  for  any  payment  by  the  head  office  of  the 
bank  by  whom  they  are  issued  for  the  purpose  of  the  payment 
of  notes  issued  by  that  bank.  This  section  has  effect  only 
until  His  Majesty  by  Proclamation  revokes  the  same,  and  any 
Proclamation  revoking  this  section  may  provide  for  the  calling 
in  or  exchange  of  notes  affected  thereby. 

"  Bank  of  issue  "  in  the  Act  means  any  bank  having  power 
for  the  time  being  to  issue  bank  notes  (section  5  (1)).  The  Act 
applies  to  the  Isle  of  Man  as  if  it  were  part  of  the.  United 
Kingdom,  but  not  to  any  other  British  possession  (section  5 

(3))- 

It  will  be  seen  that  the  Act,  while  making  an  addition  to  the 

previous  legal  tender,  does  not  abrogate  the  latter.     Much  less 

does  it  alter  the  rules  of  the  common  law  which  relate  to^  legal 

tender,  e.g.,  that,  although  a  tender  of  more  than  what  is  due 
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is  a  good  tender  of  the  amount,  the  creditor  cannot  be  asked 
to  give  change  (even  in  the  form  of  the  new  legal  tender),  and 
is  not  bound  to  give  it  [Douglas  v.  Patrick,  1700,  3  T.E.  683; 
Betterbee  v.  Davis,  1811,  3  Camp.  70;  Robinson  v.  Cook,  1815, 
6  Taunt.  336). 

21.  The  Termination  of  War. — It  is  the  province  of  the 
Government,  and  not  of  the  Courts,  to  determine  when  war  is  at 
an  end  (Conley  v.  Calhoun  County,  2  W.Ya.  416,  an  American 
case).  The  same  view  would  obtain  here  (Janson  v.  Dric- 
fontein  Consolidated  Mines,  Limited,  1902,  A.C.  484 ;  see 
judgment  of  Lord  Macnaghten  at  p.  497). 


PART    II. 
LEADING    BRITISH    AND    AMERICAN    OASES. 


THE    COMMENCEMENT   OF   WAR. 


[The  absence  of  diplomatie  intercourse  between  this  country  and  a 
foreign  power,  and  the  exclusion  of  British  commerce  from 
the  latter's  ports,  do  not  constitute  a  state  of  war,  if  there 
has  been  no  declaration  of  war  nor  any  act  of  hostility.] 

MULLER  v.  THOMPSON. 

Nisi  Pbius.     1811.  2  Campbell,  609. 

This  was  an  action  on  a  policy  of  insurance,  dated  17th  April,  1810, 
"  at  and  from  Gottenburgh,  or  from  off  Gottenburgh  (if  the  ship 
"  should  have  proceeded  without  entering  that  port),  to  Konigsberg, 
"  with  leave  to  carry  simulated  papers,  to  seek,  join,  and  exchange 
"  convoys,  and  to  proceed  to  any  port  or  ports  in  the  Baltic  or  Gulf  of 
"  Finland,  in  the  event  of  the  ship  not  being  admitted  into  the  port 
"  of  destination." 

The  insurance  was  declared  to  be  "  on  the  cargo,  being  1031  hogs- 
"  heads  of  wine,  valued  at  £16  per  hogshead." 

The  ship  was  Danish,  and  brought  a  cargo  of  wines  from  Bour- 
deaux.  These  she  unloaded  and  re-loaded  at  Chatham.  The  captain 
likewise  put  on  board  there  eight  cases  of  British  manufactured  goods, 
which,  together  with  his  British  papers,  he  stowed  away  in  the  bottom 
of  the  hold.  The  ship  then  proceeded  on  her  ulterior  voyage;  and, 
after  touching  at  Gottenburgh,  she  was  captured  by  a  French 
privateer,  and  carried  into  Dantzig.  At  first  there  appeared  no 
evidence  against  her ;  and  she  would  have  escaped,  had  not  the  British 
goods  and  papers  been  afterwards  discovered.  But  by  means  of  them 
she  was  condemned  with  her  whole  cargo. 

Garrow,  for  the  underwriters,  first  objected  that  the  voyage  was 
illegal,  as  our  ships  are  excluded  from  Konigsberg,  which  must  there- 
fore be  considered  an  enemy's  port. 

Lord  Ellenborough — We  are  treated  very  discourteously  there ;  but 
it  is  not  to  be  considered  an  enemy's  port.  Konigsberg  belongs  to 
Prussia.  We  are  placed  in  a  strange  anomalous  situation  with  regard 
to  that  country  and  others  on  the  Continent ;  but  it  is  not  that  of  war. 
We  have  published  no  declaration  of  war  against  Prussia ■;  we  have  not 
issued  letters  of  marque  and  reprisals ;  we  have  not  done  any  act  of 
hostility.  Therefore,  though  the  relations  of  amity  are  not  very 
strong  between  us,  yet  we  are  not  at  war  with  Prussia,  and  a  voyage 
from  England  to  a  Prussian  port  is  not  illegal. 
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Garrow  then  objected  that  there  being  various  ports  in  the  Baltic 
and  Gulf  of  Finland  which  at  that  time  were  decidedly  hostile  to  this 
country,  a  policy,  giving  leave  to  proceed  to  any  of  these,  was  illegal 
on  the  face  of  it. 

Lord  Ellenborough — -You  must  show  that  the  parties  had  it  in 
contemplation  that-  the  ship  should  proceed  to  an  enemy's  port  in  the 
Baltic  or  -Gulf  of  Finland.  '-  There  being  neutFal  ports  within  these 
limits,  I  will  presume  that  the  leave  was  meant  to  apply  to  such  only 
till  the  contrary  is  proved,  Vide  Barker  v.  Blokes,  9  East,  283. 

Garrow  lastly  insisted  that  the  underwriters  were  discharged  by 
the  eight  cases  of  British,  manufactured  goods,  taken  on  board  at 
Chatham.  The  insurance  was  declared  to  be  "  on  the  cargo,  being 
"  1031  hogsheads  of  wine."  This  amounted  to  a  warranty  that  the 
whole  cargo  consisted  of  wine,  and  that  no  other  goods  should  be  taken 
on  board. 

Lord  Ellenborough — I  think  the  cargo  does  not  mean  the  whole 
cargo,  but  merely  that  the  insurance  shall  attach  upon  that  part  of 
the  cargo  which  consists  of  the  1031  hogsheads  of  wine.  There  was 
no  warranty  of  representation  that  this  was  French  wine.  The  risk 
was  not  increased  by  other  goods  being  put  on  board.  The  ship  was 
not  declared  to  be  of  any  particular  nation.  There  was  nothing  illegal 
in  sending  British  goods  to  a  Prussian  port;  and  I  do  not  think  it  was 
any  contravention  of  the  terms  of  the  policy. 

Verdict  for  the  plaintiff: 

-In  the  ensuing  term  Garrow  applied  to  set  aside  the  verdict  on  the 
ground  of  there  being  a  warranty  that  the  cargo  should  consist  of 
nothing  besides  wines.    But  the  Court  refused  a  rule  to  show  cause. 


[Imminence  of  war  is  not  war.  It  is  for  the  Crown,  and  not  the 
Courts,  to  determine  when  a  state  of  war  exists.  Semble 
the  plea  of  alien  enemy  ean  be  waived  by  consent  of 
parties.] 

JANSON  v.  DRIEFONTEIN  CONSOLIDATED  MINES,  LIMITED. 

House  of  Lords.     1902.  L.R.  Appeal  Cases,  484. 

Insurance — Capture — Property  of  Alien  Enemy— Loss  before 
Beginning  of  War— Intention  to  Wage  War — Seizure  by  Enemy's 
Government  of  Property  of  its  Own  Subject — Validity  of  Insurance — 
Public  Policy. 

Where  a  subject  of  a  foreign  Government  insures  treasure  with 
British  underwriters  against  capture  during  its  transit  from  the 
foreign  State  to  this  country,  and  the  foreign  Government  seizes  the 


JANSON   v.    DKIEFONTEIN    MINES.  81 

treasure  during  the  transit,  and  war  is  afterwards  declared  between 
the  foreign  and  the  British  Governments,  the  insurance  is  valid,  and 
an  action  may  be  maintained  in  this  country  against  the  underwriters 
after  the  restoration  of  peace,  though  the  seizure  is  made  in  con- 
templation of  war,  and  in  order  to  use  the  treasure  in  support  of 
the  war. 

The  important  date  is  the  seizure  before  the  declaration  of  war. 

Such  an  insurance  is  not  against  public  policy. 

Public  policy  is  not  a  safe  or  trustworthy  ground  for  legal  decision . 

The  decision  of  the  Court  of  Appeal  (1901),  2  K.B.  419, 
affirmed. 

The  respondents,  a  company  registered  under  the  law  of  the 
South  African  Republic,  in  August,  1899,  insured,  with  the  appellant 
and  other  underwriters,  gold  against  (inter  alia)  "  arrests,  restraints 
"  and  detainments  of  all  kings,  princes,  and  people,"  during  its 
transit  from  the  Gold  Mines  near  Johannesburg,  in  the  Transvaal, 
to  the  United  Kingdom.  On  October  2,  1899,  the  gold  was  during 
its  transit  seized  on  the  frontier  by  order  of  the  Government  of  the 
South  African  Republic.  On  October  11,  at  5  p.m.,  a  state  of 
war  began  between  the  British  Government  and  the  Government  of 
the  Republic.  At  the  time  of  the  seizure  war  was  admitted  to  be 
imminent. 

The  respondent  company  had  a  London  office,  but  its  head  office 
was  at  Johannesburg.  Most  of  its  shareholders  were  resident  outside 
the  Republic  and  were  not  subjects  thereof. 

The  respondent  company  having  brought  an  action  against  the 
appellant  upon  the  policy,  it  was  agreed  -between  the  parties  that 
the  action  should  be  treated  as  if  brought  at  the  conclusion  of  the 
war,  and  that  the  Blue  Book  might  be  referred  to  for  evidence  as  to 
the  facts.  The  action  was  tried  without  a  jury  before  Matthew,  J., 
who  held  that  the  appellant  was  liable  (1900,  2  Q.B.  339).  This 
decision  was  affirmed  by  the  Court  of  Appeal,  A.  L.  Smith,  M.R., 
and  Romer,  L.J.,  Vaughan  Williams,  L.J.,  dissenting  (1901),  2  K.B. 
419. 

May  9,  12,  13,  15,  16.  Lord  Robert  Cecil,  K.C.,  and  J.  A. 
Hamilton,  K.C.,  for  the  appellant. — The  gold  was  seized  for  the 
purpose  of  waging  war  against  this  country,  and  a  contract  of  in- 
demnity against  such  a  loss  is  invalid.  It  is  clear  that  it  would  be 
so  if  the  words  of  the  policy  expressly  applied  to  such  a  case.  But 
general  words  will  not  make  binding  a  contract  which  in  direct 
terms  could  not  be  enforced.  The  contract  here  is  one  whereby  it 
is  sought  to  make  a  British  subject  liable  for  losses  inflicted  on  an 
alien  enemy  by  his  own  Government.  Such  a  contract — the  per- 
formance of  which  would  obviously  tend  to  diminish  the  stress  of 
war  for  the  benefit  of  an  enemy — is  one  to  which  our  Courts  will 
not  give  effect.  Neither  directly  nor  indirectly  is  it  lawful  for  a 
British  subject  to  aid  an  enemy.  Suppose  a  British  financier  had 
agreed  to  lend  money  to  the  Transvaal  Government  for  war  pre- 
parations, or  for  the  equipment  of  an  army  threatening  Natal;  or 
an  engineer  was  engaged  to  destroy  bridges  in  our  Colonies;  or  an 
underwriter   had   insured  foreign    ships   which  were    seized  by    the 
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country  at  war  with  us — in  any  such  case  would  our  tribunals  enforce 
the  contract?  The  respondents  were  alien  enemies  when  the  gold 
was  seized.  They  were  a  corporation  under  the  laws  of  the  Transvaal, 
and  as  much  a  subject  of  the  South  African  Republic  as  any  indi- 
vidual could  be.  The  corporation  is  distinct  from  its  members;  its 
status  is  not  modified  by  the  alleged  fact  that  many  or  most  of  its 
shareholders  are  British  subjects.  The  principle  is  well  stated  by 
Story,  J.,  in  Society  for  the  Propagation  of  the  Gospel  v.  Wheeler, 
1814,  2  Gallison,  105,  131.  The  head  note  is:  "  There  is  no  legal 
"  difference  as  to  the  plea  of  alien  enemy  between  a  corporation  and 
"  an  individual  ";  and  the  judge  says:  "  Where  a  corporation  is 
"  established  in  a  foreign  country  by  a  foreign  government,  it  is 
"  undoubtedly  an  alien  corporation,  be  its  members  who  they  may; 
"  and  if  the  country  become  hostile  it  may  for  some  purposes  at  least 
"  be  clothed  with  the  same  character."  The  contract  is  void 
whether  or  not  it  was  made  in  contemplation  of  war.  It  is  not 
necessary  that  war  should  actually  have  broken  out.  In  Furtado 
v.  Sogers,  1802,  3  B.  &  P.  191,  196;  6  R.R.,  752,  Lord  Alvanley, 
C.J.,  and  his  colleagues  held  that  an  insurance  effected  in  Great 
Britain  on  a  French  ship  before  the  commencement  of  hostilities 
between  England  and  France  did  not  cover  a  loss  by  British  capture; 
and  that  no  subject  could  enter  into  a  contract  to  do  anything  which 
might  be  detrimental  to  the  interests  of  his  own  country.  To  the 
same  effect  is  Gamba  v.  Le  Mesurier,  1803^4  East,  407;  7  R.R.  590. 
That  the  actual  declaration  of  war  is  not  the  decisive  period  is  shown 
by  several  prize  cases  beforeSirWilliamSeott  -.The"  Herstelder ,"  1799, 
1  Ch.  Rob.  116,  where,  hostilities  against  the  Dutch  having  begun 
on  15th  September,  1795,  the  country  was  considered  to  have  been 
an  enemy  during  "the  doubtful  state  of  things";  and  see  The 
"  Danckebaar  African,"  1798,  1  Ch.  Rob.  107,  and  Touteng  v. 
Hubbard,  1802,  3  B.  &  P.  291 ;  6  R.R.  791.  To  the  like  effect  are 
The  "  Boedes  Lust,"  1804,  5  Ch.  Rob.  233,  244;  The  "Jan 
Frederick,"  1804,  5  Ch.  Rob.  128,  132 ;  and  Esposito  v. 
Bowden,  1857,  7  E.  &  B.  763,  779;  27  L.J.  (Q.B.)  17. 
There  Willes,  J.,  in  giving  the  judgment  of  the  Exchequer 
Chamber,  thus  expresses  the  whole  principle  involved:  "It 
' '  is  now  fully  established  that  the  presumed  object  of  war  being 
"  as  much  to  cripple  the  enemy's  commerce  as  to  capture  his  pro- 
"  perty,  a  declaration  of  war  imports  a  prohibition  of  commercial 
"  intercourse  and  correspondence  with  the  inhabitants  of  the  enemy's 
"  country,  and  that  such  intercourse,  except  with  the  licence  of  the 
"  Crown,  is  illegal."  Thus  the  contract  is  void  whether  made  in 
contemplation  of  war  or  not.  If  the  general  words  imply  such  a 
liability,  they  must  be  read  as  subject  to  a  proviso  "  that  the  law 
"  of  the  country  to  which  the  insurer  belongs  be  not  contravened." 
Kellner  v.  Le  Mesurier,  1803,  4  East,  396,  402;  7  R.R.  581.  So 
Brandon  v.  Curling,  1803,  4  East,  410,  417;  7  R.R.  592;  Aubert 
v.  Gray,  1861-2,  3  B.  &  S.  163,  in  the  Exchequer  Chambers  at  pp. 
169,  182,  overruling  Conway  v.  Gray,  1809,  10  East,  536;  12  R.R. 
362  n.;  15  R.R.  615  n. 
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They  also  referred  to  West  Band  Central  Gold  Mines,  Limited, 
v.  Be  Bougemont,  1900,  5  Com.Cas.  296. 

Lawson  Walton,  K.C.,  and  Carver,  K.C.  (Scrutton,  K.C.,  with 
them),  for  the  respondents. — The  loss  of  the  gold  was  within  the 
express  words  of  the  policy  caused  by  arrests  of  princes  or  peoples. 
It  is  for  the  appellant  to  show  why  the  terms  of  the  contract  should 
not  be  strictly  enforced.  The  construction  of  the  appellant  would 
be  an  undue  extension  of  the  authorities  by  which  the  insurance  of 
alien  enemies  is  forbidden.  The  original  foundation  of  the  rule  was 
not  public  policy,  but  the  primitive  conception  of  war  which  imputed 
mutual  hostility  to  the  individual  subjects  of  belligerent  powers. 
Thus,  in  The  "  Hoop,"  1799,  1  Ch.  Rob.  196,  all  private  trading  with 
the  enemy  was  declared  to  be  illegal  without  the  King's  licence  :  "  Ex 
"  natura  belli  commercia  inter  hostes  cessare  non  est  dubitandum." 
The  matter  was  doubtful  in  Lord  Mansfield's  time,  and  the  rule  was  only 
gradually  introduced  into  the  common  law  as  an  importation  from 
Admiralty.  See  Potts  v.  Bell,  1800,  8  T.R.  548;  5  R.R.  452; 
Bristow  v.  Towers,  1794,  6  T.R.  35;  3  R.R.  113  n.  Insurance  was 
only  illegal  because  all  trade  between  the  subjects  of  the  belligerent 
powers  was  prohibited.  But  a  condition  of  actual  war  was  abso- 
lutely essential :  Hall's  International  Law,  s.  126,  p.  405,  4th  ed. ; 
Park  on  Insurance,  vol.  1,  p.  520,  8th  ed.  In  Arnould's  Marine 
Insurance,  vol.  1,  s.  85,  7th  ed.,  it  is  laid  down  that  all  goods  may 
be  insured  except  those  of  alien  enemies  actually  engaged  in  hostili- 
ties. There  is  no  ground  or  authority  for  any  enlargement  of  the 
exemption ;  and  subject  to  it,  the  property  both  of  subjects  and 
aliens  may  be  insured.  See  Phillips  on  Insurance,  vol.  1,  par.  223  ; 
Duer  on  Insurance,  vol.  1,  p.  414.  The  appellant  is  creating  a  new 
state  of  things  not  recognised  by  the  law :  a  sort  of  penumbra  of 
war.  There  is  no  foundation  for  the  language  of  Vaughan  Williams, 
L.J.,  that  the  enforcement  of  such  a  contract  "  increases  the  resources 
"  of  the  foreign  country  for  the  expected  war."  The  illustrations 
of  the  destruction  of  property  for  strategic  purposes  and  of  the  .seizure 
of  ships  are  inapplicable :  these  would  constitute  acts  of  war.  Nor 
do  the  decisions  cited  of  Sir  William  Scott  in  prize  cases  help  the 
appellant :  the  property  of  the  alien  enemy  was  in  the  possession 
of  the  Court:  "  Boedes  Lust,"  5  Ch.  Rob.  233,  at  p.  248;  the  Court 
"  decides  upon  the  character  of  the  property  seized  and  on  the  nature 
"  and  quality  of  the  seizure."  So  in  Campbell  v.  Innes,  1821,  4  B. 
k  A.  423 ;  23  R.R.  328,  it  was  not  the  insurance  which  per  se  was 
invalid,  but  the  aotion  was  held  not  to  be  maintainable  because  of 
the  suppression  of  the  fact  that  the  insured  was  an  American  subject. 
In  Bell  v.  Gilson,  1798,  1  B.  &  P.  345,  354;  4  R.R.  823,  Buller,  J., 
said  he  had  many  conversations  with  Lord  Mansfield,  who  thought  it 
was  a  good  thing  to  promote  insurance  of  enemy's  property.  In 
Henhle  v.  Boyal  Exchange  Assurance  Company,  1749,  1  Ves. 
Sen.  317,  320,  Lord  Hardwicke  said:  "  No  determination  has  been 
"that  insurance  on  enemies'  ships  during  war  is  unlawful;  it  might 
"  be  going  too  far  to  say  all  trading  with  enemies  is  unlawful." 
Esposito  v.  Bowden,  7  E.  &  B.  763,  779;  27  L.J.  (Q.B.)  17,  only 
deals  with  the  state  of  things  after  the  declaration  of  war. 
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Public  policy  is  a  very  insecure  justification  of  breach  of  contract. 
In  Nordenfelt  v.  Maxim  Nordenfelt  Guns  and  Ammunition  Com- 
pany, 1894,  A.C.  535,  at  p.  553,  Lord  Watson  said:  "  A  series  of 
"  decisions  based  upon  grounds  of  public  policy,  however  eminent  the 
"  judges  by  whom  they  were  delivered,  cannot  possess  the  same 
"  binding  authority  as  decisions  which  deal  with  and  formulate  prin- 
"  ciples  which  are  purely  legal."  See  also  Jessel,  M.R.,  on  the 
"  paramount  public  policy  "  of  not  lightly  interfering  with  freedom 
of  contract:  Printing  and  Numerical  Registering  Company  v. 
Sampson,  1875,  19  Eq.  462-65.  The  real  policy  and  interest  of  the 
country  are  that  trade  should  be  unrestricted  until  the  actual  out- 
break of  war.  Times  of  strained  relations  with  other  powers  are 
frequent.  It  would  be  intolerable  if  on  such  occasions — of  which 
the  Fashoda  incident  is  an  example — trade  should  be  suspended. 
Moreover,  the  authorities  only  refer  to  independent  sovereign  States. 
The  Transvaal  was  not  such  a  State;  and  if  these  doctrines  are  to 
be  applied  here,  they  would  have  to  be  enforced  in  the  case  of  a 
tributary  State  in  India,  a  colony,  or  a  disturbance  in  Ireland.  The 
many  kinds  now  known  of  more  or  less  subordinate  States  did  not 
exist  at  the  beginning  of  the  last  century;  and  it  would  be  highly 
dangerous  to  extend  these  rules  in  accordance  with  the  appellant's 
argument. 

The  whole  argument  is,  in  fact,  based  upon  a  legal  fiction.  The 
respondents,  being  incorporated  according  to  the  law  of  the  South 
African  Republic,  are  described  as  aliens.  Technically  the  corpora- 
tion was  a  subject  of  the  Transvaal;  but  it  was  really  a  fictitious 
persona.  The  majority  of  the  shareholders  were  British  subjects, 
and  it  is  they  who  lose,  as  the  money  was  being  exported  to  pay 
their  dividends.  That  cannot  be  public  policy  by  which  the  result 
is  to  inflict  heavy  loss  on  British  subjects.  Far-reaching  injury 
might  thus  be  caused  to  British  enterprise,  which  has  established 
railway  companies  in  South  America  and  invested  its  capital  in  every 
country  in  the  world. 

Lord  R.  Cecil,  K.C.,  in  reply. — The  prohibition  of  trading  with 
an  enemy  except  under  a  Royal  licence  is  older  than  the  case  before 
Lord  Hardwicke,  and  was  distinctly  laid  down  in  the  case  of  The 
"  Ringende  Jacob,"  decided  in  1747,  and  cited  by  Sir  William  Scott 
in  The  "Hoop,"  1  Ch.  Rob.  at  p.  202.  It  is  not  necessary  to  rely 
on  the  old  unqualified  doctrine ;  but  here  as  a  fact  there  was  a 
general   suspension    of   commercial   relations. 

The  House  took  time  for  consideration. 

August  5.  Earl  of  Halsbury,  L.C. — My  lords,  in  this  case  the 
plaintiffs,  who  had  effected  a  policy  at  Lloyd's  on  a  large  quantity 
of  gold  which  was  being  consigned  from  South  Africa  to  London,  sue 
on  this  policy,  dated  1st  August,  1899,  in  respect  of  a  seizure  by  the 
Transvaal  Government  of  the  gold  in  question  on  2nd  October  of  the 
same  year.  There  is  no  doubt  that  the  loss  of  the  gold  is  covered 
by  the  express  words  of  the  policy  in  question,  and  the  defence  to 
the  action  rests  upon  the  proposition  that  the  policy  was  an  unlawful 
contract. 
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It  might  be  the  subject  of  debate  whether  I  am  correct  in  assum- 
ing what  I  assume  for  the  purposes  of  my  judgment,  but  for  the  sake 
of  clearness  I  do  assume  that  the  plaintiff  company  was  an  alien, 
a  subject  of  the  Transvaal  Government.  I  also  assume,  though  this 
also  might  be  the  subject  of  debate,  that  both  parties  to  the  con- 
tract had  in  their  minds  on  1st  August  the  possibility  and  even  the 
probability  of  war.  The  making  of  the  policy  and  the  loss  under 
it  both  accrued  before  the  breaking  out  of  war,  which  it  is  agreed 
between  the  parties  occurred  at  five  o'clock  on  11th  October. 

All  the  judges,  with  the  exception  of  Vaughan  Williams,  L.J., 
have  held  that  the  plaintiffs  are  entitled  to  recover  upon  the  policy; 
and  if  I  rightly  understand  the  reasoning  of  the  learned  Lord  Justice, 
he  thinks  the  policy  was  in  its  inception  illegal,  and  would  have 
been  equally  illegal  even  if  no  war  had  intervened.  He  does  indeed 
say  that  there  could  have  been  no  claim  if  war  had  not  occurred ;  but 
he  is  mistaken,  since  the  assumed  imminence  of  the  war  and  the 
seizure  by  the  Transvaal  Government  might  have  occurred  even  if 
war  had  finally  been  averted. 

The  difficulty  I  have  in  dealing  with  the  learned  judge's  judg- 
ment is  that  I  do  not  trace  any  definite  proposition  as  to  what 
interest  of  the  State,  or  what  public  injury,  is  supposed  by  him  to  be 
involved;  but  at  all  events,  in  whatever  sense  the  learned  judge 
uses  this  phrase,  it  is  upon  this  general  ground  alone  that  he  decides 
against  the  plaintiffs. 

Now,  as  I  have  said,  I  understand  the  judgment  of  Vaughan 
Williams,  L.J.,  is  put  upon  the  sole  ground  that  this  policy  is  against 
public  policy.  He  puts  it  at  various  parts  of  his  judgment  in 
different  ways.  He  calls  it  a  contravention  of  public  interest,  in- 
jurious to  the  country,  inconsistent  with  public  duty,  repugnant  to 
the  interests  of  the  State,  and  no  doubt  there  are  equivalent  phrases 
to  be  found  in  many  judgments  where  their  application  is  expounded  ; 
but  the  learned  judge,  beyond  using  these  phrases,  does  not  go  on 
to  explain  in  what  sense  they  are  used,  and  how  and  on  what 
principles  of  law  the  policy  in  question  was  unlawful. 

I  do  not  think  that  the  phrase  "  against  public  policy  "  is  one 
which  in  a  Court  of  law  explains  itself.  It  does  not  leave  at  large 
to  each  tribunal  to  find  that  a  particular  contract  is  against  public 
policy.  If  such  a  principle  were  admitted,  I  should  very  much  concur 
with  what  Serjeant  Marshall  said  in  the  first  edition  of  his  work  on 
marine  insurance  a  century  ago — "  To  avow  or  insinuate  that  it 
"  might,  in  any  case,  be  proper  for  a  judge  to  prevent  a  party  from 
"  availing  himself  of  an  indisputable  principle  of  law,  in  a  Court  of 
"  justice,  upon  the  ground  of  some  notion  of  fancied  policy  or 
"  expedience,  is  a  new  doctrine  in  Westminster  Hall,  and  has  a 
"  direct  tendency  to  render  all  law  vague  and  uncertain.  A  rule  of 
"  law,  once  established,  ought  to  remain  the  same  till  it  is  annulled 
"  by  the  Legislature,  which  alone  has  the  power  to  decide  on  the 
"  policy  or  expedience  of  repealing  laws,  or  suffering  them  to  remain 
"  in  force.  What  politicians  call  expedience  often  depends  on 
"  momentary  conjunctures,  and  is  frequently  nothing  more  than  the 
"  fine-spun  speculations  of  visionary  theorists,  or  the  suggestions 
"  of  party  and  faction.     If   expedience,   therefore,    should    ever   be 
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"  set  up  as  a  foundation  for  the  judgments  of  Westminster  Hall,  the 
"  necessary  consequence  must  be  that  a  judge  would  be  at  full  liberty 
"  to  depart  to-morrow  from  the  precedent  he  has  himself  established 
"  to-day;  or  to  apply  the  same  decisions  to  different,  or  different 
"  decisions  to  the  same  circumstances,  as  his  notions  of  expedience 
"  might  dictate." 

But  I  do  not  think  the  law  of  England  does  leave  the  matter 
eo  much  at  large  as  seems  to  be  assumed.  In  treating  of  various 
branches  of  the  law  learned  persons  have  analysed  the  sources  of 
the  law,  and  have  sometimes  expressed  their  opinion  that  such  and 
such  a  provision  is  bad  because  it  is  contrary  to  public  policy;  but 
I  deny  that  any  Court  can  invent  a  new  head  of  public  policy;  so 
a  contract  for  marriage,  brokerage,  the  creation  of  a  perpetuity,  a 
contract  in  restraint  of  trade,  a  gaming  or  wagering  contract,  or, 
what  is  relevant  here,  the  assisting  of  the  King's  enemies  are  all 
undoubtedly  unlawful  things;  and  you  may  say  that  it  is  because 
they  are  contrary  to  public  policy  they  are  unlawful ;  but  it  is  because 
these  things  have  been  either  enacted  or  assumed  to  be  by  the 
common  law  unlawful,  and  not  because  a  judge  or  Court  have  a  right 
to  declare  that  such  and  such  things  are  in  his  or  their  view  con- 
trary to  public  policy.  Of  course,  in  the  application  of  the  prin- 
ciples here  insisted  on,  it  is  inevitable  that  the  particular  case  must 
be  decided  by  a  judge;  he  must  find  the  facts,  and  he  must  decide 
whether  the  facts  so  found  do  or  do  not  come  within  the  principles 
which  I  have  endeavoured  to  describe — that  is,  a  principle  of  public 
policy,  recognised  by  the  law,  which  the  suggested  contract  is  in- 
fringing, or  is  supposed  to  infringe. 

If  this  is  the  true  view,  it  is  not  difficult  to  solve  the  question 
whether  a  contract  of  insurance  made  before  a  war  and  sought  to  be 
enforced  in  respect  of  a  loss  incurred  before  the  war  is  illegal,  either 
in  its  inception  or  at  the  date  when  the  loss  was  incurred.  How- 
ever stated,  it  amounts  to  this — that  the  thing  done  must  be  in  its 
nature  an  assistance  to  the  public  enemy,  and  if  there  be  no  public 
enemy  there  can  be  no  aid  given  to  him.  Nor  is  this  a  mere  question 
of  words  ;  the  importance  of  the  whole  region  of  public  policy  involved 
makes  the  actual  existence  of  war  at  the  time  of  the  creation  of  the 
contract  or  its  fulfilment  necessary.  I  will  assume  for  my  present 
purpose  (though  I  think  it  might  well  be  debated)  that  the  Transvaal 
Company  did,  to  quote  the  language  of  Vaughan  Williams,  L.J., 
"  enter  into  this  contract  with  a  view  to  the  imminent  war  which 
"  might  or  might  not  break  out  with  Great  Britain." 

I  note  that  the  Lord  Justice  uses  the  phrase  "  imminent,"  and 
one  is  disposed  to  ask — Does  that  word  represent  a  principle  capable 
of  logical  application  to  the  propositions  ultimately  arrived  at?  It 
is  notorious  that  for  many  years  the  Transvaal  Government  had  been 
purchasing  and  storing  up  arms  and  ammunition  to  an  enormous 
extent  which  could  have  no  other  object  than  a  war  with  this 
country.  Were  all  the  contracts  made  with  British  subjects  illegal? 
or  with  foreigners,  breaches  of  neutrality  on  the  part  of  countries 
of  which  such  subjects  were  supplying  arms  and  ammunition  to  the 
expected  enemy  of  the  British  Government?     No  such  principle  has 
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ever  been  affirmed  by  any  lawyer  yet,  and  the  principles  upon  which 
commercial  intercourse  must  cease  between  nations  at  war  with  each 
other  can  only  be  where  the  heads  of  the  State  have  created  the 
state  of  war. 

Bynkershoek  propounds  the  principle  (His  Lordship  read  a  passage 
from  Qusest.  Juris  Publici,  lib.  1,  cap.  xxii.,  beginning,  "  Prsemisi 
"  quemadmodum,"  and  ending,  "  prohibendum  est."  The  passage 
is  quoted  in  Marshall  on  Insurance,  3rd  ed.  p.  30).  Throughout 
this  the  actual  existence  of  the  public  enemy  is  assumed,  and  it  is, 
as  I  have  said,  no  mere  technical  phrase.  It  must  be  the  enemy 
made  so  by  the  public  authority. 

In  order  to  produce  the  effect,  either  nationally  or  municipally, 
it  must  be  a  war  between  the  two  nations.  No  contract  or  other 
transaction  with  a  native  of  the  country  which  afterwards  goes  to  war 
is  affected  by  the  war.  The  remedy  is  indeed  suspended :  an  alien 
enemy  cannot  sue  in  the  Courts  of  either  country  while  the  war 
lasts ;  but  the  rights  on  the  contract  are  unaffected,  and  when  the 
war  is  over  the  remedy  in  the  Courts  of  either  is  restored. 

The  earlier  writers  on  international  law  used  to  contend  that  some 
public  declaration  of  war  was  essential,  and  Valin,  writing  in  1770, 
does  not  hesitate  to  describe  Admiral  Boscawen's  operations  in  the 
Mediterranean  in  1754  as  acts  of  piracy,  because  no  actual  declaration 
of  war  had  been  made ;  but  though  it  cannot  be  said  that  that  view  is 
now  the  existing  international  understanding,  it  is  essential  that  the 
hostility  must  be  the  act  of  the  nation  which  makes  the  war,  and  no 
amount  of  "  strained  relations "  can  affect  the  subjects  of  either 
country  in  their  commercial  or  other  transactions — "  Quand  le 
"  conducteur  le  l'etat,  le  Souverain,  declare  la  guerre  a  un  autre 
"  Souverain  on  entend  que  la  nation  entiere  declare  la  guerre  a  une 
"  autre  nation.  Car  le  Souverain  represente  la  nation,  et  agit  au 
"  nom  de  la  societe  entiere,  et  les  nations  n'ont  a  faire,  les  unes  aux 
"autres,  qu'un  corps  dans  leur  qualite  de  nations.  Ces  deux  nations 
"  sont  done  ennemis ;  et  tous  les  sujets  de  l'une  sont  ennemis  de  tous 
"les  sujets  de  1' autre.  L'usage  est  ici  conforme  aux  principes  " 
(Vattel,  Droit  des  Gens,  liv.  3,  c.  5,  §  70). 

In  Mutter  v.  Thompson  (1811,  2  Camp.  610;  12  R.R.  753)  Lord 
Ellenborough  held  that  the  voyage  to  Konigsberg  in  1810,  though 
the  relations  were  very  strained  between  this  country  and  Prussia, 
British  ships  being  actually  excluded  from  Prussia,  and  it  being 
objected  that  this  was  an  enemy's  port,  was  lawful  inasmuch  as  no 
war  was  declared  and  no  act  of  hostility  committed — we  could  not  be 
said  to  be  at  war,  which  alone  could  render  the  voyage  unlawful. 

Trading  with  the  King's  enemies  is,  of  course,  illegal.  Under- 
taking by  contract  to  indemnify  the  King's  enemies  against  loss 
inflicted  by  the  King's  forces  is  also  illegal.  Such  things  are  mani- 
festly unlawful ;  but  the  words  "  King's  enemies "  are  a  necessary 
feature  of  the  last  proposition. 

Substituting  the  word  "aliens,''  who  may  possibly  or  even  pro- 
bably become  the  King's  enemies — and  in  this  case  the  loss  and  the 
policy  were  both  before  there  were  any  persons  who  could  answer  to 
that  description — it  would  be,  to  my  mind,  to  introduce  a  new  prin- 
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ciple  into  our  law  to  hold  that  the  probability  of  a  war  should  have 
the  same  operation  as  war  itself.  It  is  war  and  war  alone  that 
makes  trading  illegal. 

I  think  no  more  striking  example  of  the  mischief  which  might 
result  from  so  loose  a  mode  of  applying  the  principle  of  public  policy 
in  Courts  of  justice  could  be  found  than  the  example  which  elicited 
Serjeant  Marshall's  protest,  which  I  have  quoted  above.  Lord  Mans- 
field had  expressed  the  opinion  that  it  was  good  policy  to  permit  an 
insurance  by  British  underwriters  of  enemies'  goods,  because  we 
might  obtain  more  in  premiums  than  we  should  lose  by  capture ;  but 
this,  in  my  view,  was  plainly  wrong,  and  Valin,  followed  by  Pothier 
and  Emergon,  denounced  such  insurance,  and  said  that  by  the  English 
practice  one  part  of  the  nation  was  restoring  them  by  insurance  what 
another  part  took  from  them  by  arms. 

If  it  were  competent  to  a  Court  of  law  to  consider  the  question 
which  Vaughan  Williams,  L.J.,  propounds  upon  principles  of  public 
policy,  apart  from  the  known  and  ascertained  rule  that  intercourse 
between  nations  at  war  is  forbidden  (which,  for  the  reasons  I  have 
given,  I  think  it  is  not),  I  should  answer  the  question  in  a  different 
way  from  that  at  which  he  arrives.  Instead  of  a  known  and  ascer- 
tained rule  which  makes  it  clear  whether  a  contract  is  -unlawful  or 
not,  each  of  the  contending  parties  to  a  contract  must  look  all  round 
the  political  horizon,  and  form  a  judgment  whether  in  some  one  or 
more  contingencies  the  fulfilment  of  it  may  be  injurious  to  his  own 
country  in  the  event  of  war;  and  I  note  here  again  the  word 
"  imminent "  finds  a  place  in  the  learned  judge's  question.  It  seems 
to  me  that  the  hindrance  done  to  the  free  commercial  intercourse 
between  nations  would  be  far  more  injurious  to  the  interests  of  both 
than  the  injury  the  learned  judge  suggests. 

But  further,  as  the  learned  judge  himself  points  out,  the  quSstion 
depends,  not  on  what  afterwards  takes  place,  but  on  whether  the 
supposed  contract  is  illegal  in  its  inception.  The  learned  judge  says, 
"The  accident  of  no. war  occurring  would  merely  prevent  any  claim 
"  arising,  but  would  not  affect  the  legality  of  the  contract  or  its  con- 
"  struction."  I  think  the  learned  judge  is  mistaken  here,  because 
the  Transvaal  Government  might  have  seized  the  gold,  although  no 
war  had  taken  place;  but  the  proposition  is  one  which  discloses  the 
impolitic  nature  of  such  a  principle.  The  Courts  would  have  to  con- 
sider whether  war  was  probable  or  "  imminent,"  and  the  contract 
would  have  to  be  regarded  as  illegal,  not  because  war  occurred,  but 
because  war  was  likely  to  occur.  I  cannot  imagine  worse  public 
policy  than  this. 

My  Lords,  for  these  reasons  I  think  this  appeal  should  be  dismissed, 
and  I  only  desire  to  add  that  the  authorities  referred  to  in  the  argu- 
ment do  not  justify  the  proposition  that  expected  wars  render  a 
contract  illegal  between  citizens  of  the  two  nations  between  whom 
war  is  anticipated,  and  to  lay  down  such  a  rule  would  be  to  establish 
an  entirely  new  code  for  which  there  is  no  authority  in  the  law. 

My  lords,  I  conclude  by  reading  the  words  of  Parke,  B.,  on  this 
subject  when  advising  your  Lordships'  House  in  Egerton  v.  Lard 
Brownlow  and  Others,  i  H.L.C.,  at  p.  123 — "  To  allow  this  to  be  a 
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"  ground  of  judicial  decision  ■would  lead  to  the  greatest  uncertainty 
"  and  confusion.  It  is  the  province  of  the  statesman,  and  not  the 
"  lawyer,  to  discuss,  and  of  the  Legislature  to  determine,  what  is  the 
"  best  for  the  public  good,  and  to  provide  for  it  by  proper  enact- 
"ments.  It  is  the  province  of  the  judge  to  expound  the  law  only; 
"  the  written  from  the  statutes ;  the  unwritten  or  common  law  from 
"the  decisions  of  our  predecessors  and  of  our  existing  Courts,  from 
"  text-writers  of  acknowledged  authority,  and  upon  the  principles 
"to  be  clearly  deduced  from  them  by  sound  reason  and  just  inference ; 
"  not  to  speculate  upon  what  is  the  best,  in  his  opinion,  for  the 
"  advantage  of  the  community.  Some  of  these  decisions  may  have, 
"  no  doubt,  been  founded  upon  the  prevailing  and  just  opinions  of 
"  the  public  good ;  for  instance,  the  illegality  of  covenants  in  restraint 
"of  marriage  or  trade.  They  have  become  a  part  of  the  recognised 
"  law,  and  we  are  therefore  bound  by  them,  but  we  are  not  thereby 
"  authorised  to  establish  as  law  everything  which  we  may  think  for 
"  the  public  good,  and  prohibit  everything  which  we  think  otherwise." 

It  is  not  necessary  to  go  through  all  the  principles  of  law  which 
may  make  a  contract  altogether  illegal.  As  a  wagering  contract  is 
illegal,  so  wills  creating  a  perpetuity  have  no  operation  in  that 
respect,  but  it  is  enough  for  the  purpose  I  have  in  hand.  They  are 
defined  legal  principles,  known  to  and  absolutely  fixed  as  part  of  our 
law,  and  a  judge  is  called  upon  to  bring  the  instrument  he  has  to 
construe  to  the  test — whether  it  is  or  is  not  within  such  principles ; 
but  I  do  not  think  he  has  any  jurisdiction  to  bring  into  the  discus- 
sion his  own  view  of  what  he  may  consider  an  inexpedient  thing  in 
his  own  peculiar  view  of  public  policy.  To  permit  such  a  discussion 
to  arise  it  must  be  a  question  of  some  public  policy  recognised  by  the 
law. 

To  apply  what  I  have  said  to  this  case,  I  do  not  deny  that  a  judge 
has  a  right  to  consider  whether  the  thing  incriminated  is  an  adherence 
to  the  King's  enemies,  or  something  calculated  to  assist  them;  but  I 
do  not  think  we  are  at  liberty  to  consider  whether  the  contract  might 
be  against  public  policy,  because  one  of  the  parties  to  it  might  become 
an  alien  enemy  afterwards. 

For  these  reasons  I  move  your  lordships  that  this  appeal  be 
dismissed  and  the  judgment  of  the  Court  of  Appeal  affirmed  with 
costs. 

Lord  Macnaghten  (read  by  Lord  Davey) — My  Lords,  I  assume 
that  the  corporation,  which  was  plaintiff  in  the  action,  and  is  now 
respondent  here,  was  to  all  intents  and  purposes  in  the  position  of  a 
natural-born  subject  of  the  late  South  African  Republic.  I  do  not 
think  it  can  be  entitled  to  any  exceptional  favour  or  to  any  peculiar 
indulgence  by  reason  of  the  fact,  if  it  be  a  fact,  that  the  bulk  of  its 
shareholders  were  of  European  nationality.  If  all  its  members  had 
been  subjects  of  the  British  Crown,  the  corporation  itself  would  have 
been  none  the  less  a  foreign  corporation,  and  none  the  less  in  regard 
to  this  country  an  alien. 

I  assume,  further,  that  the  seizure  which  has  given  rise  to  the 
claim  on  which  the  action  is  founded  was  made  by  the  Government 
of  the  South  African  Republic  in  immediate  contemplation  of  war 
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with  this  country,  which,  that  Government  was  then  determined  at 
all  hazards  to  bring  about  unless  this  country  would  submit  to 
conditions  which  no  Sovereign  State  with  a  particle  of  self-respect 
could    entertain. 

Notwithstanding  these  assumptions,. and  notwithstanding  the  very 
able  argument  of  the  learned  counsel  for  the  appellants,  it  seems  to 
me  to  be  perfectly  clear  that  there  is  no  defence  to  the  action. 

I  think  the  learned  counsel  for  the  respondent  was  right  in  saying 
that  the  law  recognises  a  state  of  peace  and  a  state  of  war,  but  that 
it  knows  nothing  of  an  intermediate  state  which  is  neither  the  one 
thing  nor  the  other — neither  peace  nor  war.  In  every  community 
it  must  be  for  the  supreme  power,  whatever  it  is,  to  determine  the 
policy  of  the  community  in  regard  to  peace  and  war.  It  is  not,  I 
think,  for  private  individuals  to  pronounce  upon  the  foreign  relations 
of  their  sovereign  or  their  country  and  to  measure  their  own  responsi- 
bilities arising  out  of  civil  contracts  with  foreigners  by  a  standard 
of  public  policy  which  they  set  up  for  themselves,  even  though  their 
views  may  be  right  in  the  abstract  and  might  possibly  find  acceptance 
with  a  jury  of  their  countrymen  if  such  a  question  were  within  the 
competence  of  such  a  tribunal.  Public  policy,  in  my  opinion,  requires 
a  good  citizen  in  matters  of  this  sort  to  conform  to  the  rule  and  guid- 
ance of  the  State.  However  critical  may  be  the  condition  of  affairs, 
however  imminent  war  may  be,  if  and  so  long  as  the  Government  of 
the  State  abstains  from  declaring  or  making  war  or  accepting  a  hostile 
challenge,  there  is  peace — peace  with  all  attendant  consequences — 
for  all  its  subjects. 

The  result  therefore  in  the  present  case  is  that,  however  hostile 
the  intentions  of  the  South  African  Republic  may  have  been  at  the 
moment  when  this  gold  was  seized,  the  seizure  must  be  treated  as  a 
seizure  in  time  of  peace  between  the  Republic  and  this  country. 

The  event  which  happened  was  within  the  terms  of  the  policy, 
and  there  is  no  ground  on  which  the  underwriters  can  dispute  their 
liability. 

The  appeal,  I  think,  must  be  dismissed  with  costs. 

My  noble  and  learned  friend,  Lord  Shand,  concurs  in  this  opinion. 

Lord  Davey — My  Lords,  I  do  not  think  it  necessary  to  state  the 
facts  of  this  case,  or  to  discuss  in  any  detail  the  numerous  cases  which 
were  cited  in  the  course  of  the  argument.  I  should,  if  I  were  to  do 
so,  be  only  troubling  your  Lordships  with  a  repetition  of  what  has 
been  said,  and  I  believe  will  be  said,  by  my  noble  and  learned  friends. 
I  will  content  myself  by  stating  concisely  how  the  case  presents  itself 
to  my  mind,  and  the  conclusion  to  which  I  have  arrived. 

I  think  it  must  be  taken  that  the  respondent  company  was  tech- 
nically an  alien,  and  became,  on  the  breaking  out  of  hostilities  between 
this  country  and  the  South  African  Republic,  an  alien  enemy.  I  also 
assume,  in  accordance  with  the  decision  in  Aubert  v.  Gray,  3  B.  &  S. 
163,  that  the  loss  occasioned  by  the  embargo  placed  on  the  goods 
by  the  assured's  own  Government  might,  in  ordinary  circumstances, 
be  recovered  on  the  policy. 

My  Lords,  there  are  three  rules  which  are  established  in  our 
common  law.    The  first  is  that  the  King's  subjects  cannot  trade  with 
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an  alien  enemy,  i.e.,  a  person  owing  allegiance  to  a  Government  at 
war  with  the  King,  without  the  King's  licence.  Every  contract  made 
in  violation  of  this  principle  is  void,  and  goods  which  are  the  subject 
of  such  a  contract  are  liable  to  confiscation.  The  second  principle 
is  a  corollary  from  the  first,  but  is  also  rested  on  distinct  grounds  of 
public  policy.  It  is  that  no  action  can  be  maintained  against  an 
insurer  of  an  enemy's  goods  or  ships  against  capture  by  the  British 
Government.  One  of  the  most  effectual  instruments  of  war  is  the 
crippling  of  the  enemy's  commerce,  and  to  permit  such  an  insurance 
would  be  to  relieve  enemies  from  the  loss  they  incur  by  the  action  of 
British  arms,  and  would  therefore  be  detrimental  to  the  interests  of 
the  insurer's  own  country.  The  principle  equally  applies  where  the 
insurance  is  made  previously  to  the  commencement  of  hostilities,  and 
was  therefore  legal  in  its  inception,  and  whether  the  person  claiming 
on  the  policy  be  a  neutral  or  even  a  British  subject  if  the  insurance 
be  effected  on  behalf  of  an  alien  enemy.  The  third  rule  is  that,  if  a 
loss  has  taken  place  before  the  commencement  of  hostilities,  the  right 
of  action  on  a  policy  of  insurance  by  which  the  goods  lost  were  insured 
is  suspended  during  the  continuance  of  war,  and  revives  on  the 
restoration  of  peace. 

In  the  present  case  the  third  rule  would  have  constituted  a  defence 
to  the  present  action;  but  the  parties,  being  desirous  to  obtain  a 
decision  on  the  merits  of  the  case,  waived  the  objection.  I  have  some 
doubt  whether  it  was  competent  for  the  parties  to  take  this  course, 
for  it  humbly  appears  to  me  that,  the  objection  being  one  based  on  con- 
siderations of  public  policy  affecting  the  Sovereign,  his  Courts  should 
be  held  bound  to  take  notice  of  the  plaintiff's  inability  to  sue,  and  I 
do  not  think  that  this  observation  is  inconsistent  with  Flindt  v. 
Waters,  1812,  15  East,  260;  13  R.R.  457.  But  the  point  is  now 
happily  academic,  and  I  do  not  desire  to  make  it  a  ground  of 
judgment. 

Your  Lordships  will  have  observed  that,  in  each  of  the  rules  on 
this  subject  which  I  have  endeavoured  to  formulate,  the  actual  com- 
mencement of  hostilities  is  made  the  time  when  and  the  occasion  on 
which  the  rule  comes  into  operation.  The  learned  counsel  for  the 
appellant  has  endeavoured  to  persuade  your  Lordships  to  extend  their 
operation  to  a  period  when  the  relations  between  two  Governments 
are  strained  and  war  is  imminent,  though  the  peace  has  not  been 
broken  and  negotiations  are  still  continued,  on  the  grounds  that  the 
same  principles  of  public  policy  are  as  applicable  to  such  a  state 
of  things  as  to  a  time  of  actual  hostility.  In  the  case  before  us 
he  says  that  the  seizure  of  the  gold  by  the  Government  of  the  South 
African  Republic  was  in  contemplation  of  and  with  a  view  to  the 
eventuality  of  war.  The  seizure  of  the  gold,  however,  was  not  in 
itself  an  act  of  hostility  against  this  country. 

My  Lords,  I  am  not  disposed  to  agree  to  such  an  extension  of 
the  law,  which  appears  to  me  to  be  unsupported  by  any  authority. 
Public  policy  is  always  an  unsafe  and  treacherous  ground  for  legal 
decision,  and  in  the  present  case  it  would  not  be  easy  to  say  on  which 
side  the  balance  of  convenience  would  incline.  On  the  one  hand,  such 
an  extension  of  the  law  as  your  Lordships  are  invited  to  lay  down 


92      LEADING  BEITISH  AND  AMERICAN  CASES. 

would  certainly  lead  to  interference  with  the  lawful  contracts  and 
commercial  pursuits  of  the  King's  subjects.  It  might  conceivably 
precipitate  a  state  of  war  which  it  was  the  object  of  statesmen  to 
avert;  and  I  think  there  is  great  force  in  the  observation  made  by 
Romer,  L.J.,  as  to  the  difficulty  of  determining  the  intention  of  a 
foreign  Government,  and  the  embarrassment  which  might  ensue  from 
our  Courts  being  obliged  to  decide  a  question  of  that  kind  as  one  of 
fact.  I  quote  the  following  passage  from  the  judgment  of  the 
learned  Lord  Justice — "  I  think  the  intention  of  a  foreign  Government 
"  at  any  given  time  ought  by  these  Courts,  for  such  a  purpose  as 
"  that  which  I  am  now  considering,  to  be  treated  as  conclusively 
"  determined  by  the  way  in  which  our  Government  chooses  or  has 
"  chosen  to  deal  with  that  foreign  Government,  and  that  where  our 
"  Government  has  not  treated  the  foreign  Government  as  being 
"  hostile  at  a  particular  time,  our  Courts  ought  not  to  try  and 
"  ascertain  what  was  then  in  the  minds  of  the  King,  President,  or 
"  responsible  Ministers,   or  authorities  of  the  foreign  Government." 

Against  these  considerations  is  to  be  set  only  the  possible  but 
somewhat  remote  advantage  to  our  Government  which  might  accrue 
from  the  enforcement  of  the  rule  contended  for  by  the  appellant. 

My  Lords,  I  prefer  to  abide  by  the  limits  of  the  law  as  laid  down 
in  the  decided  cases  and  by  the  text- writers,  and  I  therefore  think 
that  the  decision  of  Matthew,  J.,  and  the  Court  of  Appeal  should  be 
affirmed. 

Lord  Brampton  (read  by  Lord  Lindley) — My  Lords,  I  am  of  opinion 
that  the  respondent  is  entitled  to  your  Lordship's  judgment.  At  first 
sight  the  case  may  appear  to  be  fraught  with  difficulty ;  but  when  the 
material  facts,  which  are  few  and  simple,  are  ascertained  and  under- 
stood, the  difficulty  will,  as  I  think,  be  found  to  be  more  apparent 
than  real. 

The  plaintiff  is  a  company  incorporated  under  the  laws  of  the 
South  African  Republic  for  the  purpose  of  working  gold  mines  therein. 
The  majority  of  its  shareholders  are  subjects  of  the  United  Kingdom. 
The  company  has  an  office  and  a  committee  of  management  in 
England,  and  it  was  a  custom  of  the  company  to  transmit  to  this 
country  gold  bullion  for  sale  and  distribution  of  the  profits  amongst 
its  shareholders.  The  company  clearly  must  be  treated  as  a  subject 
of  the  Republic,  notwithstanding  the  nationality  of  its  shareholders. 

In  the  early  autumn  of  1899  the  company  was,  in  the  ordinary 
course  of  business,  about  to  send  to  the  United  Kingdom  a  large 
amount  of  such  bullion,  and  on  August  1  it  effected  a  policy  of 
insurance  on  its  transit  from  the  mines  to  England  with  underwriters 
at  Lloyd's,  the  defendant,  a  British  subject,  being  one.  On 
October  2  the  bullion  was  placed  in  the  mail  train  at  Johannesburg 
for  conveyance  to  Cape  Town  en  route  for  its  destination.  It  reached 
Vereeniging,  the  frontier  station  of  the  Republic,  in  safety;  but  on 
its  arrival  there  it  was  seized  and  appropriated  by  the  then  Govern- 
ment of  the  Republic,  and  became  totally  lost  to  the  plaintiff.  When 
the  bullion  was  so  seized  there  can  be  no  doubt  that  the  friendly 
relations  between  this  country  and  the  South  African  Republic  were 
much  strained;  but  both  countries  were  negotiating  for  a  settlement 
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of  their  differences,  and  it  was  not  until  the  afternoon  of  October  11 
that  -war  -was  declared  between  them,  from  which  date  they  continued 
in  open  hostility  until  the  end  of  May,  1902.  The  action  was  com- 
menced on  January  30,  1900,  the  crucial  issue  between  the  parties 
being  whether  war  had  been  commenced,  or  a  state  of  hostility 
equivalent  to  a  state  of  war,  so  far  as  the  insurance  was  affected, 
was  in  existence  between  the  two  countries  when  the  seizure  was  made 
on  October  2,  1899.  If  the  answer  was  in  the  affirmative,  the 
plaintiff,  as  a  subject  of  the  Republic,  could  not  recover  upon  his 
policy  against  the  defendant,  an  English  subject  and  an  alien  enemy 
of  the  plaintiff's  country;  for,  although  covered  by  the  words  of  the 
policy,  it  would  have  been  a  loss  happening  during  the  existence  of 
hostilities,  and  within  the  proviso  which,  according  to  the  language 
of  Lord  Ellenborough  in  Brandon  v.  Curling,  1803,  4  East,  7  R.R. 
592,  is  in  all  cases  considered  as  engrafted  in  every  insurance,  namely, 
"  that  this  insurance  shall  not  extend  to  cover  any  loss  happening 
"  during  the  existence  of  hostilities  between  the  respective  countries 
"  of  the  assured  and  the  assurer."  The  reason  he  assigns  for  this  is, 
"  because,  during  the  existence  of  such  hostilities,  the  subjects  of  the 
"  one  country  cannot  allowably  lend  their  assistance  to  protect  by 
"  insurance  the  property  and  commerce  of  the  subjects  of  the  other." 
The  law  is,  in  other  words,  also  explained  by  Willes,  J.,  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  Esposito  v.  Bowden, 
7  E.  &  B.  779 — "  It  is  now  fully  established  that  the  presumed  object 
"  of  war  being  as  much  to  cripple  the  enemy's  commerce  as  to 
"  capture  his  property,  a  declaration  of  war  imports  a  prohibition 
"  of  commercial  intercourse  and  correspondence  with  the  inhabitants 
"  of  the  enemy's  country,  and  that  such  intercourse,  except  with  the 
"  licence  of  the  Crown,  is  illegal."  If,  however,  the  answer  to  the 
issue  between  the  parties  ought  to  be,  as  I  think  it  was,  rightly  found 
by  Mathew,  L.J.,  in  the  negative,  the  plaintiff  company  was  clearly 
entitled  (subject  to  a  point  which  was  waived)  to  recover  its  loss  from 
the  defendant,  for  both  the  making  of  the  contract  of  indemnity  and 
insurance  and  the  loss  by  seizure — which  was  simply  an  outrage  by 
the  Republic  upon  its  own  subjects-occurred  before  the  declaration 
of  war.  By  way  of  defence  it  was  urged  that  the  seizure  of  the  bullion 
by  the  Government  of  the  Republic  was  incidental  to  actual  or 
expected  hostilities  against  Her  Majesty  Queen  Victoria,  and  for  the 
purpose  of  supplying  the  Republic  with  funds  to  levy  war  upon  Her 
Majesty,  and  that,  coupled  with  the  actual  declaration  of  war  which 
followed,  created  a  state  of  hostility  against  Her  Majesty,  and  ren- 
dered the  plaintiff's  claim  for  indemnity  contrary  to  public  policy 
and  irrecoverable. 

This  contention,  though  very  ingenious  and  exceedingly  well 
argued  by  the  learned  counsel,  affords,  in  my  opinion,  no  bar  to 
'  this  action.  It  was  an  endeavour  to  extend  the  well-established 
principle  described  by  Lord  Ellenborough  so  as  to  meet  the  circum- 
stances of  this  case,  in  which  undoubtedly  hostile  intentions  were 
made  manifest  by  word  and  by  action  during  the  time  negotiations 
for  peace  were  being  carried  on,  though  no  declaration  or  act  of 
war   was  made   or   done   until    after   the   British    Government  had 
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signified  by  silence,  on  October  11,  the  non-acceptance  of  the 
ultimatum  of  the  Republic  received  on  the  previous  day.  No  decided 
authority  supporting  this  contention  was  cited  to  your  lordships, 
while,  in  my  opinion,  reason  and  good  sense  are  against  it. 

Every  prudent  Government  naturally  endeavours  and  takes  steps 
to  place  itself  in  a  condition  to  uphold  its  own  country  in  the 
possible  event  of  a  state  of  hostility  arising  with  any  other  power, 
and  it  would  indeed  be  strange  that  a  declaration  of  war  should 
be  held  to  have  relation  back  to  an  indefinite  period  of  time  during 
which  both  the  hostile  countries  believed  themselves  to  be  and  con- 
ducted themselves  towards  each  other  as  in  a  condition  of  amity, 
and  were  negotiating  with  a  view  to  avoid  any  rupture  of  a  then 
existing  state  of  peace.     1  do  not  think  it  necessary  to  say  more. 

In  my  opinion  the  judgments  of  Mathew,  L.J.,  and  of  the 
majority  of  the  Court  of  Appeal  ought  to  be  upheld,  and  this 
appeal  dismissed  with  costs. 

Lord  Robertson — My  Lords,  the  fulness  with  which  this  very 
interesting  case  is  being  discussed  by  some  of  my  noble  and  learned 
friends  may  absolve  me  from  saying  more  than  a  few  words.  I 
agree  that  the  appeal  ought  to  be  dismissed,  but  I  wish  to  rest  my 
concurrence  on  one  definite  ground,  namely,  that  at  the  date  of  the 
seizure  the  South  African  Republic  was  not  at  war  with  Queen 
Victoria.  That  this  company  was  a  Transvaal  subject,  and  that 
the  nationality  of  its  shareholders  is  immaterial ;  that  the  gold  was 
seized  as  sinews  of  a  war  against  Great  Britain  intended  by  the 
seizers  and  morally  inevitable ;  these  propositions  I  accept  as  the 
conditions  of  the  argument ;  and  it  is  obvious  that  the  circumstance 
that  this  gold  was  insured  lessened,  pro  tanto,  the  pressure  of  the 
war  once  it  broke  out 

But  then  the  question  is,  Does  this  state  of  facts  bring  the  case 
within  any  prohibition  of  the  common  law?  Now,  after  very  care- 
ful consideration  of  this  question  and  with  a  high  appreciation  of  the 
judgment  of  Vaughan  Williams,  L.J.,  I  am  satisfied  that,  near  as 
in  every  sense  the  state  of  things  at  the  time  of  the  seizure  was  to 
war,  it  is  yet  separated  from  it  by  a  line  of  the  sharpest  and  most 
definite  kind.  It  cannot  be  affirmed  that  at  the  moment  in  question 
there  was  a  state  of  war  between  this  country  and  the  Transvaal. 
That  the  Transvaal  was  a  future  enemy,  an  intending  enemy,  that 
she  was  arming,  and  that  this  seizure  was  an  act  of  arming — all 
this  I  assume  and  I  believe ;  and  if  the  principle  of  the  cases  about 
actual  war  really  involved  cases  of  impending  war,  I  should  not  be 
deterred  by  the  absence  of  any  former  decision  from  applying  it. 
But  for  the  purposes  of  the  present  question  there  are,  as  it  seems 
to  me,  but  two  categories — war  and  not  war ;  and  the  difference 
between  the  two  things  is  essential.  The  present  case  is  perhaps  as 
strong  a  case  as  can  occur,  but  in  it  war  was  still  a  contingency  or 
futurity.  To  extend  the  law's  prohibition  of  trading  with  the  King's 
enemies  to  future  or  contingent  enemies  would  be  subversive  of  the 
broad  and  palpable  distinction  between  peace  and  war,  would  be 
unworkable  in  practice,  and  productive  of  endless  uncertainty  and 
loss.       I  mention  these  considerations  not  as  if  we  were  here  as 
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legislators,  or  had  to  decide  upon  a  balance  of  general  considerations. 
But  the  question  whether  it  is  workable  or  salutary  is  one  of  the 
tests  of  any  legal  doctrine,  and  1  am  satisfied  that  the  law  against 
trade  with  enemies  is  inapplicable  to  the  events  now  in  question. 

Lord  Lindley — My  Lords,  I  will  not  detain  your  Lordships  by 
recapitulating  the  facts  of  this  case.  I  will  only  ask  your  Lordships 
to  bear  in  mind  that  the  policy  was  effected  and  the  loss  of  the  goods 
insured  took  place  before  war  was  declared  or  broke  out.  These 
facts  are  of  cardinal  importance. 

Before  considering  the  legality  or  illegality  of  the  policy,  it  is 
desirable  to  consider  the  legal  position  of  the  company  assured  by 
it.  The  company  was  incorporated  and  registered  according  to  the 
laws  of  the  Transvaal,  and  it  carried  on  business  there.  It  had  gold 
mines  there  and  extracted  gold  from  them,  and  sent  such  gold  to 
England  or  Europe  for  sale  and  division  of  profits  amongst  its 
shareholders.  It  had  also  a  London  office  and  London  committee 
of  management.  For  all  purposes  material  for  the  determination 
of  the  present  appeal  the  company  must,  in  my  opinion,  be  regarded 
as  a  company  resident  and  carrying  on  business  in  the  Transvaal, 
though  not  exclusively  there.  It  was  subject  to  the  laws  of  that 
country.  When  war  broke  out  the  company  became  an  alien  enemy 
of  this  country.  See  the  American  case  of  Society  for  the  Pro- 
pagation of  the  Gospel  v.  Wheeler,  2  Gallison,  105.  If  it  becomes 
material  to  attribute  nationality  to  the  company  it  would,  in  my 
opinion,  be  correct  to  say  that  the  company  was  a  Transvaal  com- 
pany and  a  subject  of  the  Transvaal  Government,  although  almost 
all  its  shareholders  were  foreigners  resident  elsewhere  and  subjects 
of  other  countries.  But  when  considering  questions  arising  with 
an  alien  enemy,  it  is  not  the  nationality  of  a  person,  but  his  place 
of  business  during  war  that  is  important.  An  Englishman  carrying 
on  business  in  an  enemy's  country  is  treated  as  an  alien  enemy  in 
considering  the  validity  or  invalidity  of  his  commercial  contracts 
(M'Gonnell  v.  Hector,  3  B.  &  P.  113  ;  6  R.R.  724).  Again,  the 
subject  of  a  State  at  war  with  this  country,  but  who  is  carrying 
on  business  here  or  in  a  foreign  neutral  country,  is  not  treated  as  an 
alien  enemy ;  the  validity  of  his  contracts  does  not  depend  on  his 
nationality,  nor  even  on  what  is  his  real  domicile,  but  on  the  place  or 
places  in  which  he  carries  on  his  business  or  businesses  (Wells  v. 
Williams  (9  W.  3),  1  Ld.  Raym.  282 ;  1  Salk.  46).  As  observed 
by  Sir  William  Scott  in  The  "  Tange  Classina,"  1804,  5  Ch.  Rob. 
302-3,  "  a  man  may  have  mercantile  concerns  in  two  countries, 
"  and  if  he  acts  as  a  merchant  of  both  he  must  be  liable  to  be 
"  considered  as  a  subject  of  both  with  regard  to  the  transactions 
"  originating,  respectively,  in  those  countries.  That  he  has  no 
"  fixed  counting-house  in  the  enemy's  country  will  not  be  decisive." 
See  also  The  "  Portland,"  1800,  3  Ch.  Rob.  41. 

I  pass  now  to  consider  the  seizure  and  its  effect  on  the  rights 
of  the  assured  against  the  underwriters. 

The  risk  of  loss  by  seizure  by  a  foreign  Government  was  clearly 
insured  against  in  the  sense  that  the  general  words  of  the  policy 
covered  such  a  risk.     But  even  if  this  particular  risk  is  one  which 
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cannot  be  lawfully  insured  against,  the  fact  that  the  general  words 
cover  it  does  not  render  the  policy  illegal  db  initio ;  the  only  conse- 
quence is  that  the  general  words  must  be  read  as  subject  to  an 
implied  proviso  that  they  are  not  intended  to  cover,  and  do  hot 
cover,  any  risk  against  which  it  is  unlawful  to  insure.  Therefore, 
if  the  seizure  in  question  could  not  be  lawfully  insured  against,  the 
general  words  ought  not  to  be  held  to  cover  it.  This  rule  for  dealing 
with  general  words  in  policies  of  insurance  was  formulated  and 
acted  upon  in  Furtado  v.  Bodgers,  3  B.  &  P.  191 ;  6  R.R.  752  ; 
and  Kellner  v.  Le  Mesurier,  4  East,  396;  7  R.R.  581;  and  has 
been  recognised  ever  since.  In  those  cases  it  was  held  that  general 
words  did  not  cover  loss  by  capture  by  British  forces  of  an  enemy's 
goods  insured  before  the  war  broke  out. 

The  policy  being  effected  before  war  broke  out,  it  is  not  invalid 
upon  the  ground  that  it  was  when  made  a  contract  with  a  then 
alien  enemy ;  nor  can  it  be  treated  as  an  invalid  contract  ab  initio 
by  reason  of  the  generality  of  its  terms.  This  was  in  fact  conceded 
by  the  counsel  for  the  appellants  in  his  reply.  The  question  then 
is  reduced  to  this — Is  the  seizure  in  question  one  which  it  is  unlawful 
to  insure  against? 

My  Lords,  one  ground,  and  one  ground  only,  is  invoked  to  -show 
that  it  iSj  and  that  ground  is  the  ground  of  public  policy.  A 
contract  or  other  transaction  which  is  against  public  policy,  i.e., 
the  general  interest  of  this  country,  is  illegal  (4  H.L.C.  161,  195-6)  ; 
but  public  policy  is  a  very  unstable  and  dangerous  foundation  on 
which  to  build  until  made  safe  by  decision.  On  this  point  I 
venture  to  remind  your  lordships  of  the  weighty  observations  of 
Alderson,  B.,  and  Parke,  B.,  in  Egerton  v.  Brownlow,  4  H.L.C. 
106,   123. 

The  seizure  of  the  gold  in  the  present  case  was  a  distinct  gain 
to  the  captors.  To  indemnify  the  owner  of  the  gold  against  the 
loss  of  such  gold  is  clearly  a  benefit  to  the  owner,  and  such  an 
indemnity  is  a  benefit  to  a  person  who  is  regarded  as  an  enemy  as 
soon  as  war  breaks  out.  But  he  was  not  an  enemy  when  the 
policy  was  effected  nor  when  the  gold  was  seized,  and  how  it  can 
be  against  the  policy  of  this  country  to  keep  faith  with  him  when 
the  war  is  over  I  fail  to  see.  He  cannot,  of  course,  sue  in  this 
country  during  the  war  if  the  defendants  raise  that  objection ;  but 
they  do  not.  The  contention  is  that  if  the  war  were  over  this 
action  could  not  be  maintained. 

Reference  was  made  in  the  argument  to  such  cases  as  The  "  Jan 
Frederick,"  5  Ch.  Rob.  129,  and  The"  Boedes  Lust,"  1804,  5  Ch. 
Rob.  233,  to  show  that  contracts  made  before  war  breaks  out,  but  in 
contemplation  of  it,  for  the  protection  of  enemy's  property  against 
British  capture,  will  not  be  recognised  in  this  country.  This  is 
intelligible  enough ;  for  to  recognise  such  contracts  would  be  to 
defeat  the  object  of  this  country  in  effecting  the  capture.  It  would 
be  to  undo  by  means  of  British  tribunals  the  work  done  for  the 
British  nation  by  its  naval  or  military  forces.  Anything  which 
would  produce,  or  be  calculated  to  produce,  such  an  effect  as  that 
would  be  clearly  against  public  policy,  and  be  judicially  dealt  with 


JANSON   v.    DRIEFONTEIN   MINES.  97 

accordingly.  I  am  unable  myself  to  bring  the  present  case  within 
this  principle.  The  view  that  public  policy  requires  an  extension 
of  rules  already  recognised  so  as  to  meet  the  present  case  has  been 
very  clearly  presented  by  Vaughan  Williams,  L.J.,  in  his  judgment. 
I  am  unable,  however,  to  arrive  at  the  same  conclusion.  His  view 
appears  to  me  to  be  based  on  the  doctrine  which  identifies  every 
subject  of  a  State  with  its  own  Government. 

.This  doctrine  was  no  doubt  laid  down  in  Conway  v.  Gray,  10 
East,  536;  12  R.R.  362  n.  ;  15  R.R.  615  ».,  and  so  long  as  that 
case  stood  there  was  authority  for  the  proposition  that  an  ordinary 
policy  of  insurance  does  not  cover  a  loss  occasioned  by  the  seizure 
of  the  assumed  property  by  the  Government  of  the  country  of  the 
assured.  But  even  before  1861  this  doctrine  can  hardly  be  said 
to  have  been  regarded  as  settled  law ;  it  has  never  been  accepted 
in  America.  The  subject  was  carefully  examined  in  the  second 
edition  of  Arnould  on  Insurance,  vol.  ii.,  pp.  803,  et  seq.,  and  in 
3  Kent's  Commentaries,  vol.  iii.  pp.  292,  et.  seq.  In  1861  Aubert 
v.  Gray,  3  B.  &  S.  163,  finally  repudiated  any  such  general  doctrine 
in  this  country.  It  was,  however,  unnecessary  in  that  case  to 
decide  whether  such  a  seizure  would  be  covered  by  a  policy  if  the 
seizure  occurred  during  or  in  contemplation  of  war  with  this  country. 
The  Court  left  this  point  open ;  but  Conway  v.  Gray  does  not  cover 
it,  for  the  embargo  there  in  question  was  not  an  act  of  hostility. 

A  seizure  after  war  has  broken  out  is  very  different  from  a  seizure 
before  war  has  been  declared  or  has  actually  commenced.  It  appears 
to  be  settled  that  a  British  subject  cannot  even  before  war  insure 
a  person  against  any  loss  sustained  by  him  after  the  war  began 
and  whilst  he  is  an  enemy  of  this  country.  See  Furtado  v.  Rodgers, 
3  B.  &  P.  191 ;  6  R.R.  752 ;  and  Brandon  v.  Curling,  i  East, 
410;  7  R.R.  592.  Those  were  cases  of  capture  after  war,  by  the 
British  forces  in  the  first  case,  and  by  our  allies  in  the  second  case ; 
and  these  authorities  go  far  to  show  that  if  the  seizure  here  had 
been  after  war  had  broken  out  the  policy  would  not  have  covered 
such  a  loss. 

But,  apart  from  Conway  v.  Gray  and  others  based  upon  the 
doctrine  there  laid  down  and  now  exploded,  there  is  no  authority 
for  saying  that  an  insurance  effected  before  war  does  not  cover  a 
seizure  of  the  insured  property  by  the  Government  of  the  assured 
in  time  of  peace,  even  if  war  with  this  country  is  imminent  and 
shortly  afterwards  breaks  out  between  that  Government  and  our 
own. 

In  Arnould  on  Insurance,  vol.  i.,  p.  135,  6th  edition,  it  is  stated 
generally — "  Where  the  party  intended  to  be  insured  by  the  policy 
"  does  not  become  an  alien  enemy  until  after  the  loss  and  cause  of 
"  action  have  arisen,  his  right  to  sue  on  the  policy  is  only  suspended 
"  during  the  continuance  of  hostilities  and  revives  on  the  restoration 
"of  peace."  For  this  is  cited  Flindt  v.  Waters,  15  East,  260; 
13  R.R.    457,   which   warrants   the   author's   statement. 

That  case  is  also  useful  as  showing  that,  where  the  insurance 
is  legal  in  its  inception  and  the  loss  occurs  before  war,   an  action 
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on  the  policy  may  be  successfully  brought  even  during  war  if  the 
underwriter  does  not  put  on  the  record  a  special  dilatory  plea.  The 
case  is  an  authority  for  the  course  taken  in  this  case  of  obtaining 
a  decision  of  the  controversy  between  the  parties  on  its  merits 
without  waiting  for  the  termination  of  the  war.  The  general  rule 
laid  down  in  Arnould  is  a  sound,  intelligible  working  rule,  and 
covers  the  present  case. 

I  agree  with  Vaughan  Williams,  L.J.,  in  thinking  that  Aubert 
v.  Gray,  3  B.  &  S.  163,  does  not  quite  cover  this  case;  but  I  cannot 
agree  with  him  in  thinking  that  public  policy  requires  that  this 
action  should  be  decided  in  favour  of  the  underwriters. 

War  produces  a  state  of  things  giving  rise  to  well-known  special 
rules.  It  prohibits  all  trading  with  the  enemy  except  with  the 
royal  licence,  and  dissolves  all  contracts  which  involve  such  trading. 
See  Esposito  v.  Bowden,  7  E.  &  B.  781,  et  seq.  But  threatened 
war,  or  anticipated  war,  or  imminent  war  is  peace,  which  may  not 
after  all  result  in  war ;  and  to  apply  the  rules  of  war  to  insurances 
against  loss  before  war  breaks  out  would  paralyse  commerce,  and 
often  without  any  real  necessity.  Is  it  for  the  interest  of  this 
country  to  dislocate  trade  because  international  relations  are  strained 
and  war  appears  probable  to  the  public,  who  do  not  know,  and 
cannot  know,  the  real  views  and  resolutions  of  the  Governments ' 
concerned?  It  must  be  remembered  that  contracts  of  insurance  are 
not  by  any  means  the  only  contracts  which  have  to  be  considered 
in  this  connection ;  what  affects  them  affects  contracts  of  sale  and 
contracts  of  carriage  both  by  land  and  sea,  and,  in  fact,  affects 
the  whole  external  commerce  of  the  country.  Romer,  L.J.,  saw 
this,  as  is  apparent  from  his   judgments. 

My  Lords,  where  a  policy  of  insurance  is  not  void  ab  initio,  and 
a  loss  from  one  of  the  perils  insured  against  happens  before  war  is 
declared  or  breaks  out,  what  defence  can  be  offered  to  an  action 
upon  it?  I  know  of  none  except  where  the  loss  is  occasioned  by 
British  capture  followed  by  war.  Of  course,  if  war  breaks  out  before 
the  action  is  brought  or  before  it  is  over,  the  war  suspends  its  pro- 
secution, for  an  alien  enemy  cannot  sue  in  this  country  (Le  Bret 
v.  Papillon,  1804,  4  East,  502 ;  7  R.R.  618).  Your  Lordships  are 
asked  to  invent  a  new  defence  unheard  of  before,  and  to  say  that 
every  policy  on  a  foreigner's  property  abroad  is  subject  to  the 
implied  condition  that  it  shall  not  be  seized  by  his  own  Government 
in  order  to  be  used  against  this  country  if  war  breaks  out.  Such 
a  doctrine,  I  venture  to  think,  would  paralyse  legitimate  trade  and 
be  entirely  against  the  interests  of  this  country. 

In  my  opinion  the  order  and  judgment  appealed  from  should  be 
affirmed  and  the  appeal  be  dismissed  with  costs. 

Order  of  the  Court  of  Appeal  affirmed  and  appeal  dismissed  with 

Lords'  Journal,  August  5,  1902. 

[Author's  Note.— At  the  beginning  of  November,  1914,  there  was  even 
greater  imminence  of  war  between  this  country  and  Turkey.  Acts  of  hostility 
have  taken  place  on  both  Bides ;  but  so  far  they  must  be  deemed  prebettigerent 
acts  (see  pp.  3,  4  supra).  We  must  still  be  regarded  as  in  a  state  of  peace  with 
Turkey,  unless  and  until  a  state  of  war  is  officially  announced.] 


ENEMY    TERRITORY. 


[Territory  in  the  military  oeeupation  of  the  enemy  is  not  enemy 
territory,  unless  and  until  the  Crown  otherwise  declares.] 

HAGEDORN  v.  BELL. 

Court  op  King's  Bench.     1813.  1  Maule  and  Selwyn,  450. 

This  action,  which  was  commenced  on  the  7th  of  June,  1811,  was 
assumpsit  upon  a  policy  of  insurance  effected  by  the  plaintiff  and 
subscribed  by  the  defendant  for  £300,  on  the  22nd  of  August,  1810, 
upon  goods  valued  at  £22,750,  "  at  and  from  London  to  any  port 
"  in  the  Baltic."  The  interest  was  averred  in  the  first  count  to  be 
in  Brothers  Michaholles,  Messrs.  Gouverin  &  Steinman,  and  Messrs. 
Bianconi  and  Lohman,  and  the  loss  to  be  by  capture.  Plea,  general 
issue.  At  the  trial  before  Lord  Ellenborough,  C.J.,  at  the  London 
sittings  after  Hilary  term,  1812,  the  jury  found  for  the  plaintiff, 
damages  £300,  and  costs  40s.,  subject  to  the  opinion  of  the  Court 
upon  the  following  case :  — 

The  plaintiff  is  a  merchant  resident  in  this  country.  The  goods 
insured  were  shipped  by  the  plaintiff  in  August,  1810,  on  account 
of,  and  by  the  order  of  the  persons  in  whom  the  interest  is  averred 
in  the  first  count  of  the  declaration,  and  who  are  all  merchants 
domiciled  at  Hamburg.  On  the  18th  of  August,  1810,  a  licence 
was  granted,  in  pursuance  of  an  Order  of  Council  of  the  same  date, 
to  the  plaintiff  by  the  name  of  J.  P.  H.  Hagedorn,  of  London, 
merchant,  on  behalf  of  himself  and  other  British  merchants,  or  neutral 
merchants,  to  permit  them  to  load  and  export  on  board  the  vessel 
"  Emilie,"  bearing  any  flag  except  the  French,  a  specified  cargo 
from  London  to  any  port  in  the  Baltic  not  under  blockade,  &c, 
notwithstanding  the  documents  may  represent  the  same  to  be  destined 
to  any  other  neutral  or  hostile  port,  and  to  whomsoever  such  pro- 
perty may  appear  to  belong. 

In  September,  1810,  the  ship  sailed  from  London  with  the  licence 
on  board,  on  a  voyage  to  Swinemunde,  a  port  in  Prussia.  The 
ship  arrived  in  Swinemunde  roads  upon  the  9th  of  November,  1810. 
The  supercargo  went  on  shore,  and  learnt  from  the  Prussian  com- 
missary that  it  would  be  more  safe  to  land  the  cargo  at  Rugenwalde, 
another  Prussian  port.  The  supercargo  went  by  land  to  Rugen- 
walde, and  the  ship  in  the  course  of  her  voyage  thither  was  captured 
by  a  French  privateer  on  the  4th  December,  1810,  and  the  goods 
thereby  became  wholly  lost  to  the  several  persons  interested  therein. 
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Until  the  year  1811  Hamburg  claimed,  to  be  a  sovereign  State.  In 
the  month  of  November,  1806,  French  troops  arrived  at  Hamburg, 
but  the  gates  were  shut  against  them,  and  they  were  refused  ad- 
mittance into  the  town,  upon  which  they  retired,  but  soon  after- 
wards returned  with  such  an  increase  of  numbers  as  the  Governor  of 
Hamburg  could  not  resist.  They  then  obtained  admittance  by 
force,  and  remained  in  the  town  from  that  period  until  and  at  the 
time  of  the  insurance  and  loss  above  mentioned,  and  from  that  time 
to  the  present  have  retained  the  occupation  of  Hamburg  by  a  military 
force.  However,  down  to  the  end  of  the  year  1810  the  Senate  of 
Hamburg  continued  in  the  full  exercise  of  sovereign  civil  authority, 
according  to  its  ancient  forms,  and  all  the  powers  of  civil  government 
were  administered  in  the  same  manner  as  they  had  always  been 
previous  to  the  arrival  of  the  French.  The  British  merchants, 
indeed,  were  arrested  on  the  entrance  of  the  French  into  the  town, 
and  remained  under  a  degree  of  restraint  for  about  six  weeks  after- 
wards ;  but  at  the  expiration  of  that  time  all  restraint  was  taken 
off,  and  down  to  the  end  of  the  year  1810  the  British  in  Hamburg 
were  unmolested,  and  carried  on  their  trade  and  correspondence  as 
their  occasions  required.  On  or  about  the  9th  of  February,  1811, 
the  Senate  of  Hamburg  was  deposed  by  the  French  Emperor,  and 
a  Governor  appointed  by  him  was  established  over  Hamburg  and  the 
other  Hanse  towns.  The  arms  of  the  city  were  then  first  removed 
from  the  Senate-house,  and  were  no  longer  used,  as  they  had  been 
till  that  time  to  authenticate  all  public  acts.  From  November,  1806, 
up  to  1811  all  British  ships  and  British  commerce  were  excluded  from 
the  port  of  Hamburg.  Hamburg  from  this  latter  time  has  been 
subject  to  the  dominion  of  the  French. 

The  case  then  set  forth  several  Orders  in  Council  issued  by  His 
Majesty  respecting  the  property  belonging  to  the  inhabitants  of 
Hamburg  and  places  in  the  possession  of  the  French,  which  were  of 
the  following  dates,  viz.,  of  the  18th  of  February,  1807  (see  printed 
Orders  in  Council,  p.  28);  26th  March,  1807  (ibid.  p.  29);  17th 
June,  1807  (ibid.  p.  32);  11th  November,  1807  (see  printed  Orders 
in  Council,  p.  52)  ;  26th  April,  1809  (ibid.  p.  113) ;  17th  May,  1809 
(ibid.  p.  116);  22nd  June,  1811  (ibid.  p.  132). 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  recover.  If  the  Court  shall  be  of  opinion  that  he  is 
entitled,  the  verdict  is  to  stand;  if  not,  then  the  verdict  is  to  be 
set  aside  and  a  non-suit  entered. 

Barnewell,  for  the  plaintiff,  after  premising  that  the  same  ques- 
tion was  depending  in  the  case  of  Eagedorn  v.  Bazett,  argued  at 
Serjeant's  Inn,  stated  it  to  be  this,  viz.,  whether,  on  the  facts  found 
in  this  case,  the  subjects  of  Hamburg  in  December,  1810,  were  alien 
enemies.  Now,  that  must  be  determined  by  a  consideration  of  what 
constitutes  an  alien  enemy.  According  to  the  general  understand- 
ing of  that  term,  an  enemy  may  be  denned  to  be  the  subject  of  another 
country  with  which  the  King  is  at  war.  In  order,  therefore,  to 
constitute  the  subjects  of  Hamburg  enemies,  it  must  be  shown  that  the 
mere  act  of  the  French  Government  (a  third  State)  in  occupying  the 
town  with  a  military  force  placed  it  in  a  situation  which  obliged  the 
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sovereign  power  of  this  country  to  consider  it  as  hostile,  which  is  a 
proposition  that  can  never  be  supported,  as  long  as  it  is  acknowledged 
to  belong  to  the  sovereign  power  of  every  State  to  determine  upon  the 
relations  of  peace  and  war  with  any  other  State.  It  is  not  enough 
to  show  a  just  cause  of  war  subsisting,  unless  it  has  also  been  treated 
and  acted  upon  as  such;  and  therefore  it  must  appear  not  only  that 
Hamburg  was  placed  by  the  act  of  the  French  Government  in  a 
position  capable  of  being  declared  hostile  by  this  country,  but  that 
she  was  so  declared.  And  this  brings  the  question  to  the  Orders  in 
Council,  upon  which  it  remains  to  be  seen  what  sort  of  change  in  her 
relations  towards  this  country  they  can  be  said  to  have  effected.  He 
then  went  through  the  several  Orders  stated  in  the  case,  and  com- 
mented upon  the  effect  of  each,  deducing  this  conclusion  from  the 
whole,  viz.,  that  Hamburg  was  a  State,  the  subjects  of  which  were 
permitted  by  the  sovereign  power  of  this  country  to  continue  the 
relations  of  commerce  with  this  and  other  countries,  and  whose  pro- 
perty was  to  be  respected,  and  what  had  been  detained  restored  to 
them.  He  also  referred  to  Peschell  v.  Allnutt,  in  C.P.,  decided  this 
term,_from  a  MS.  note,  which  was  an  insurance  effected  in  September, 
1810,  upon  freight,  on  a  voyage  from  Gluckstadt  to  this  country. 
The  ship  belonged  to  a  Hamburger,  and  was  captured  in  October, 
and,  after  argument,  in  which  the  several  Orders  in  Council  were 
referred  to,  the  Court  of  Common  Pleas  had  no  doubt  that  the  ad- 
venture was  protected,  Hamburg  being  by  those  Orders  put  upon  the 
footing  of  a  neutral. 

Carr,  for  the  defendant,  contended,  upon  the  facts  stated,  inde- 
pendently of  the  Orders  in  Council,  that,  at  the  time  when  the  insur- 
ance was  effected,  Hamburg  neither  was  nor  had  the  power  of  being 
neutral.  The  occupation  of  that  State  by  a  military  force  was  not 
for  a  temporary  purpose,  but  amounted  to  a  complete  conquest ;  and 
although  it  was  permitted  for  a  time  to  retain  its  ancient  form  of 
government,  yet,  in  the  end,  when  the  conqueror  so  willed,  it  became 
annexed  to  France,  and  received,  as  in  former  ages  when  it  was  con- 
sidered a  boon  to  the  vanquished,  all  the  privileges  of  becoming  a 
member  of  the  Empire.  Hamburg,  therefore,  passed  under  the 
dominion  of  another,  and  no  longer  formed  an  independent  State 
from  the  time  of  her  first  occupation  (Vattel,  B.  1,  c.  1,  sec.  11)  ;  and 
the  rights  incident  to  conquest  vested  in  France  from  that  time, 
however  unjust  the  cause  of  her  occupation  might  be,  and  notwith- 
standing the  old  form  of  government  was  continued.  Such,  at  least, 
is  the  opinion  of  the  writers  on  the  law  of  nations.  In  Vattel,  B.  3, 
c.  13,  sec.  195,  it  is  said,  "  Every  acquisition  obtained  by  a  war 
"  in  form  is  valid,  independently  of  the  justice  of  the  cause,  and  the 
"  reasons  which  the  conqueror  may  have  for  attributing  to  himself 
"  the  property  of  what  he  has  taken.  Accordingly,  among  nations 
"conquest  has  been  deemed  a  lawful  title,  and  has  seldom,  if  ever, 
"  been  disputed."  And  in  a  subsequent  section  (ibid.  sec.  201),  "  the 
"  conqueror  may  rule  this  conquest  as  a  separate  State,  and  permit 
"  the  form  of  government  to  remain."  It  is  clear  that  France  did 
not  occupy  Hamburg  as  an  ally.  It  was  said,  indeed,  upon  the 
argument  at  Serjeant's  Inn  that  Hamburg  never  capitulated ;  but  that 
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circumstance  shows  more  strongly  the  conquest  to  have  been  com- 
plete; for  capitulation  generally  implies  a  surrender  upon  terms  and 
conditions;  whereas  without  a  capitulation  the  surrender  must  be 
unconditional.  So  is  the  language  of  Grotius  (lib.  3,  c.  8,  sec.  4), 
"  Sicut  autem  res,  quae  singulorum  fuerant,  jure  belli  iis  acquiruntur 
"  qui  eos  sibi  subjiciunt,  sic  et  res  universitatis  eorum  hunt  qui 
"  sibiciunt  universi totem,  si  ipsi  velint.  Nam  quod  de  deditis  dixit 
"  Livius,  ubi  omnia  ei  qui  armis  plus  potest  dedita  sunt,  quee  ex  iis 
"  habere  victor,  quibus  mulctari  eos  velit,  ipsius  jus  atque  arbitrium 
"est;  idem  in  bello  solenni  victis  locum  habet.  Nam  deditio 
"  sponte  permittit,  quod  alioqui  vis  esset  ereptura."  And 
Livy  (lib.  21,  c.  43)  attributes  the  same  consequences  to  victory, 
"  Quidquid  Romani  tot  triumphis  partum  congestumque  possident, 
"  id  omne  vestrum  cum  ipsis  dominis  futurum."  But  admitting 
that  Hamburg,  by  retaining  her  powers  of  civil  government,  might 
be  considered  during  such  period  as  sui  juris,  and  competent  to 
maintain  the  relations  of  neutrality,  still  she  discovered  no  inclina- 
tion to  preserve  those  relations,  for  it  is  stated  that  British  ships 
and  British  .commerce  were  expressly  excluded  from  her  port.  And 
here  it  must  be  remembered  that  it  is  for  the  assured  who  claims 
under  a  licence  on  behalf  of  neutral  merchants  to  make  out  the 
neutrality.  Now,  Vattel  (B.  3,  c.  7,  sec.  103)  says,  "Neutral 
"  nations  in  war  are  those  who  take  no  part  in  it,  remaining  common 
' '  friends  to  both  parties,  and  not  favouring  the  arms  of  one  to  the 
"  detriment  of  the  other."  Again,  in  Puffendorf  (B.  8,  c.  6,  sec.  7, 
note  2),  Mr.  Barbeyrac,  in  giving  an  abstract  of  the  obligations  of 
neutral  nations  not  to  favour  one  belligerent  more  than  another, 
observes  "  that  they  ought  not  to  furnish  either  of  them  with  things 
''  employed  in  war ;  and  as  for  those  that  are  of  no  use  in  war,  if 
"  they  supply  one  side  with  them,  they  must  also  the  other."  So 
Bynkershoek  (Qusest.  Juris.  Pub.  1,  lib.  1,  c.  9),  in  his  chapter 
"  De  statu  belli  inter  non  hostes,"  "  Horum  (i.e.,  qui  simpliciter 
"  sunt  amici)  officium  est,  omni  modo  cavere  ne  se  bello  interponant, 
"  et  his  quam  illis  partibus  sint  vel  sequiores  vel  iniquiores."  Lord 
Hale  also,  in  treating  of  the  nature  of  peace,  classes  under  the  last 
head  (1  Hale's  P.C.  160)  "  leagues  of  simple  amity,  whereby  the  one 
"contracts  not  to  invade,  injure,  or  offend  the  other,  which"  (he 
says)  "  regularly  includes  also  liberty  of  mutual  commerce  and  trade." 
It  may  be  asked,  then,  how,  consistently  with  any  of  these  rules,  the 
neutrality  of  Hamburg  can  be  sustained,  which,  according  to  some 
of  them,  did  not  amount  to  the  lowest  species  of  amity.  After  her 
port  became  interdicted  to  the  commerce  of  this  country,  in  com- 
pliance with  the  wishes  and  policy  of  France,  it  could  no  longer  be 
considered  as  neutral.  The  case  of  The  "  Speculation  "  (1  Edw.  Adm. 
Rep.  184)  so  determined ;  although  the  country,  of  which  the  inter- 
dicted port  forms  a  part,  may  not  be  at  war  with  this  country, 
and  may  have  a  general  character  of  neutrality.  And,  lastly,  in 
the  case  of  The  "  Eliza  Ann  "  (1  Dodson's  Adm.  R.  244),  Sir  W.  Scott 
emphatically  says,  "  That  if  a  country  has  shown  more  favour  to  one 
"side  than  to  the  other,  if  it  has  excluded  the  ships  of  one  of  the 
"belligerents  from  its  ports,  and  hospitably  received  those  of  the 
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"  other,  it  cannot  be  considered  as  acting  with  the  necessary  im- 
"  partiality  to  entitle  it  to  the  character  of  a  neutral  State."  He 
then  concluded  his  argument  with  citations  from  the  Orders  in 
Council,  18th  February,  26th.  March,  17th  June,  and  11th  November, 
1807,  from  which  he  inferred  that  those  Orders  could  never  have  been 
issued  by  the  Government  of  this  country,  except  upon  an  assumption 
that  Hamburg  had  then  forfeited  her  neutrality. 

Barnewell,  in  reply,  denied  that  it  was  incumbent  on  the  plaintiff 
to  maintain  the  neutral  character  of  Hamburg,  the  onus  being  upon 
the  defendant  to  show  that  she  was  an  enemy.  But  even  upon  the 
question  of  her  neutrality,  the  authorities  relied  upon  for  the  de- 
fendant rather  show  that  she  had  forfeited  her  claim  to  be  treated 
as  neutral,  than  that  the  acts  of  the  British  Government  amount  to 
a  renunciation  of  her  neutrality.  And  Vattel  (B.  3,  c.  7,  sec.  104) 
expressly  states  that  though  the  conduct  of  a  neutral  nation  be  not 
such  as  it  ought  to  observe,  it  is  sometimes  connived  at,  and  often 
permitted.  Indeed  the  writers  who  have  been  quoted  treat  rather 
of  the  reciprocal  rights  and  duties  of  neutrals  than  in  what  cases  a 
breach  of  those  duties  may  be  considered  as  remitted;  and  therefore 
Vattel  adds,  "  But  here  we  examine  what  may  be  done  lawfully,  and 
' '  not  what  prudence  may  dictate  according  to  the  conjunctures. 
And  the  other  passages  cited  were  directed  to  the  same  point.  The 
case  of  The  "Hoop,"  1  Rob.  Rep.  Adm.  199,  shows  that  wherever 
trade  is  permitted  it  is  a  suspension  of  the  state  of  war  quoad  hoc, 
and  that  of  The  "  Santa  Anna,"  1  Edw.  Adm.  Rep.  180,  that  the 
occupation  of  any  place  by  the  enemy  does  not  necessarily  make  the 
inhabitants  enemies;  indeed,  that  doctrine  would  go  the  length  of 
denying  to  a  nation  the  power  of  controlling  its  own  relations,  which 
is  contrary  to  first  principles  (Vattel' s  Introduction,  sees.  15  and  16). 

Lord  Ellenborough,  C.J. — The  other  cases  alluded  to  in  the  argu- 
ment, and  which  stand  over  for  the  judgment  of  the  Court,  involve 
other  questions.  Here  the  only  question  is,  whether  the  plaintiffs 
have  an  insurable  interest;  and  that  depends  upon  whether  the 
persons,  in  whom  the  interest  is  averred,  are  to  be  considered  as 
persons  engaged  in  a  legitimate  commerce,  and  therefore  capable 
of  being  protected  by  this  insurance.  The  State  of  Hamburg  is 
particularly  detailed  on  the  facts  set  forth  in  this  case.  It  states 
that,  notwithstanding  the  military  occupation  of  Hamburg  by  an 
overwhelming  French  force,  all  the  powers  of  civil  government  were 
administered  in  the  same  manner  as  they  had  formerly  been  before 
the  arrival  of  the  French,  and  I  know  of  no  case  where  a  country, 
maintaining  its  civil  government  proprio  jure,  has  been  considered 
as  conquered.  That  Hamburg  was,  at  the  time  when  this  insurance 
was  effected,  under  French,  dominion,  and  had  committed  acts  to 
warrant  this  country  to  consider  her  as  hostile,  there  can  be  little 
doubt ;  for  the  flag  of  the  British  Government  was  at  that  time  ex- 
cluded, in  compliance  with  the  wishes  and  in  furtherance  of  the 
policy  of  the  enemy.  But  assuming  that  the  exclusion  of  the  flag 
of  any  State  amounts  to  an  act  which  would  justify  hostility  between 
the  excluding  nation  and  that  whose  flag  is  excluded,  still  it  belongs 
to  every  State  to  pronounce  upon  the  continuance  either  of  amity, 
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hostility,  or  neutrality  as  between  itself  and  any  other  State. 
Neutrality,  according  to  the  strict  definition  of  it  given  by  the 
writer  upon  public  law,  rather  imports  the  duty  which  a  neutral 
owes  to  a  belligerent  than  the  relative  situation  in  which  that 
belligerent  chooses  to  place  her.  But  as  it  rests  with  every 
belligerent  to  determine,  according  to  its  views  of  expediency,  in 
what  way  it  will  deal  with  neutrals  who  have  acted  in  violation  of 
their  duty,  neutrality,  therefore,  in  a  more  enlarged  sense,  may  signify 
that  permitted  relation  between  any  two  States  after  the  right  to  its 
continuance  has  been  forfeited  by  one  of  them.  Nations  may  be 
at  war  with  each  other  by  reciprocal  acts  of  hostility  done  and 
suffered,  but  they  are  not  bound  to  take  up  every  cause  of  just 
offence,  nor  are  they  of  necessity  to  be  considered  as  hostile  to  each 
other,  if  there  be  a  sort  of  condonation  on  the  one  side  for  the  pur- 
pose of  continuing  commerce  with  the  other  who  has  given  just 
cause  of  offence.  It  will  be  found  also,  that  writers  on  the  law  of 
nations,  in  treating  of  neutrality,  have  been  led  rather  to  examine 
what  a  belligerent  is  warranted  in  doing  than  what  it  is  compelled 
to  do.  If,  for  instance,  notwithstanding  a  just  cause  of  war,  a 
nation  should  still  deem  it  expedient,  considering  the  convulsed 
state  of  the  commerce  of  Europe,  to  continue  its  connection  with 
any  other  State,  it  is  at  liberty  so  to  do.  Now,  it  appears  that  this 
country,  finding  oettain  other  countries  overpowered  by  French 
force,  still  felt  desirous  of  maintaining  with  them  its  ancient  relations 
of  peace  and  amity,  and  with  that  view  chose  not  to  enforce  against 
them  the  rigours  of  war,  but  to  consider  the  inhabitants  of  those 
countries  as  persons  with  whom  commerce  might  still  be  carried  on. 
The  relation,  in  which  they  have  been  placed  at  different  times,  has 
varied  according  to  circumstances.  But  the  actual  relation  of  this 
country  with  respect  to  Hamburg  is  to  be  taken  from  the  last  Order  in 
Council  subsisting  when  this  adventure  was  launched.  I  have  already 
stated  that  this  is  not  an  abstract  question,  whether  Hamburg  might 
have  been  deemed  at  war  with  this  country,  but  that  the  question 
is,  how  the  Government  of  this  country  has  chosen  to  treat  her  acts. 
Keeping  these  observations  in  mind,  let  us  look  at  the  Orders  of 
Council,  with  a  view  to  ascertaining  in  what  relation  Hamburg  stood 
with  respect  to  this  country  on  the  18th  of  August,  1810.  The 
first  Order,  bearing  date  the  18th  of  February,  1807,  directs  "  that 
"  the  ships  and  goods  belonging  to  the  inhabitants  of  Hamburg, 
' '  which  shall  be  employed  in  a  trade  to  or  from  the  ports  of  this 
"  kingdom,  shall,  until  further  order,  be  suffered  to  pass  free  and 
"  unmolested,  notwithstanding  the  said  country  is,  or  may  be,  in  the 
"  possession  or  under  the  control  of  France,  and  that  all  such  ships 
"  and  goods  which  may  have  been  detained  shall  be  forthwith 
"liberated  and  restored."  A  principle  may  be  collected  from  this 
Order ;  for  at  the  very  time  when  the  ships  of  Hamburg,  antecedently 
taken  as  hostile,  were  detained  by  this  country,  it  recognises  her  to 
stand  in  such  a  situation  as  that  her  ships  should  be  restored  to  her. 
Up  to  that  period,  therefore,  though  she  was  not  strictly  neutral, 
according  to  the  definitions  of  writers  on  the  law  of  nations,  yet 
quoad  this  country  she  cannot  be  considered  as  hostile  at  a  time 
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when  it  directs  that  her  ships  shall  be  restored.  The  next  Order 
is  that  of  the  26th  of  March,  which  directs  "that  all  ships  and 
' '  goods  belonging  to  the  inhabitants  of  Hamburg  which  have  been 
"  detained  prior  to  the  1st  of  January  last  shall  be  restored;  and  that 
"  all  ships  and  goods  captured  on  or  after  the  1st  of  January  shall 
"  be  detained  (with  the  exception  of  ships  and  goods  trading  to  or 
"  from  this  country)  until  further  order,"  &c.  Here  the  Order 
specifies  a  time,  and  from  that  time  has  certainly  more  or  less  of  a 
hostile  complexion.  It  cannot  be  called  a  promulgation  of  absolute 
hostility,  but  only  of  a  qualified  one.  Then  comes  the  Order  of 
the  17th  of  June,  which  further  directs  "  that  the  ships  and  goods 
"of  the  inhabitants  of  Hamburg,  detained  since  the  1st  of  January, 
"  shall  be  restored,  and  their  ships  and  goods  shall  not  in  future  be 
"  liable  to  detention,  provided  they  shall  be  engaged  in  a  trade  to 
' '  or  from  this  kingdom,  or  between  neutral  port  and  neutral  port. ' ' 
Therefore,  by  this  it  seems  that  the  commerce  of  Hamburg,  to  the 
above  extent,  is  not  only  not  put  an  end  to  as  hostile,  but  is  legiti- 
mated ;  or,  in  other  words,  within  certain  limits  her  character  of 
neutrality  is  recognised  and  preserved.  Next  follows  a  general 
Order  of  the  11th  of  November;  and,  if  that  Order  had  stood,  it  must 
be  admitted  that  we  should  have  been  placed  in  an  unqualified  state 
of  hostility  with  regard  to  Hamburg.  It  begins  by  reciting  "  that 
' '  certain  unprecedented  Orders  had  been  issued  by  the  Government 
"  of  France  against  the  British  islands,  and  that  the  nations  in 
"  alliance  with  France  and  under  her  control  had  given  effect  to 
' '  them ;  and,  farther,  that  the  Order  of  the  7th  of  January  last  (the 
"  conciliatory  Order,  if  I  may  so  call  it)  had  not  answered  the 
' '  desired  purpose ;  it  is  therefore  ordered  that  all  the  ports  of  France 
"  and  her  allies,  or  of  any  other  country  at  war  with  His  Majesty, 
"  or  from  which,  although  not  at  war,  the  British  flag  is  excluded, 
' '  shall  be  subject  to  the  same  restrictions  as  if  blockaded,  and  that 
' '  all  trade  in  the  produce  or  manufacture  of  such  countries  shall  be 
"  unlawful,  and  that  all  vessels  trading  to  or  from  those  countries, 
"and  all  goods,  &c.,  shall  be  captured."  Here,  therefore,  the  ex- 
clusion of  the  British  flag  is  laid  hold  of  as  the  criterion  of  hostility, 
and  it  is  declared  that  the  trading  with  such  places  shall  be  unlawful. 
His  Majesty  promulgates  his  will  to  pronounce  those  places  hostile 
under  the  circumstance  of  his  flag  being  excluded  from  them.  If, 
then,  that  Order  had  remained  unrepealed  there  could  have  been  no 
doubt  that  an  inhabitant  of  Hamburg  could  not  have  insured  his 
property.  But  now  comes  the  repealing  Order  of  the  26th  of  April, 
1809,  which  again  legitimates  the  trades  with  all  ports  and  places,  not 
within  the  line  of  strictly  hostile  demarcation  pointed  out  by  that 
Order ;  and  that  notwithstanding  the  British  flag  is  excluded  from  such 
ports  and  places.  The  Order  recites  "  that  His  Majesty  being  de- 
'sirous  not  to  subject  those  countries  which  were  (i.e.,  heretofore 
'  were)  in  alliance  or  amity  with  him,  to  any  greater  inconvenience 
'  than  was  absolutely  necessary,  did  make  certain  exceptions  in  the 
'Order  of  the  11th  of  November,  and  in  subsequent  Orders,  and 
'  that  it  was  expedient  that  sundry  parts  of  them  should  be  revoked ; 
'  it  therefore  proceeds  to  direct,  inter  alia,  that  the  Order  of  the 
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"  11th  of  November  shall  be  revoked,  except  as  to  the  trade  within 
"certain  limits."  Let  us  see,  then,  whether  Hamburg  is  within 
the  exception,  so  that  the  prohibition  of  her  trade  is  kept  alive  by 
this  Order,  the  same  as  if  she  was  actually  blockaded.  The  excep- 
tion extends  to  all  ports  and  places  as  far  north  as  the  river  Ems 
inclusively,  so  that  its  limits  are  expressly  defined  and  the  operation 
of  the  Order  as  to  time  is  made  equally  certain,  and  not  left  to  any 
implication,  for  it  is  to  have  effect  from  the  day  of  the  date  on  any 
voyage  which  is  rendered  legal  by  this  Order,  although  such  voyage 
at  its  commencement  was  unlawful,  and  prohibited  by  the  former 
Orders.  Now,  Hamburg  is  not  within  the  Ems,  which  is  the  out- 
ward boundary,  and  therefore  not  within  the  exception ;  and  this 
was  a  trade  which  was  before  unlawful,  and  therefore  now  made 
lawful  by  the  operation  of  this  Order.  The  drawing  a  boundary  line 
excludes  any  inference  which  might  otherwise  arise  from  its  being  in 
the  possession  of  a  French  force.  There  is  another  Order  of  the 
17th  May,  1809,  for  the  more  distinctly  ascertaining  the  places 
within  the  limits  excepted  in  the  last  Order ;  and  that  extends  the 
blockade  to  Eastern  as  well  as  Western  Ems.  It  seems  to  me 
therefore  that  under  these  circumstances  we  are  to  look  at  what 
the  Government  of  this  country  has  chosen  to  consider  as  neutral,  and 
that  it  must  be  taken  that  it  chose  to  consider  as  such  those  countries 
with  whom  it  has  permitted  trade.  If  the  Order  of  the  11th  of 
November,  1807,  had  stood,  Hamburg  could  no  longer  have  been 
considered  as  in  a  state  of  amity,  owing  to  the  effect  given  in  that 
Order  to  the  exclusion  of  the  British  flag.  I  am  not  here  pro- 
nouncing that  the  exclusion  of  the  flag  of  a  country  amounts  on  all 
occasions  to  an  act  of  hostility.  The  mere  exclusion  of  trade  does 
not  necessarily  import  an  indication  of  a  hostile  intention,  still  less 
does  it  hostility  itself.  We  know  that  there  exists  in  some  countries 
a  great  jealousy  of  admitting  strangers  into  their  ports.  China 
affords  an  instance  of  this  kind,  and  yet  she  is  not  deemed  an  enemy 
on  that  account.  Here  this  country  has,  by  the  effect  of  these 
Orders,  placed  Hamburg  in  different  relations  at  different  periods. 
In  November,  1807,  we  find  her  treated  as  hostile ;  afterwards  it  was 
thought  expedient  to  alter  her  relative  situation,  and  to  recognise 
her  inhabitants  as  persons  with  whom  trade  might  be  carried  on; 
and  their  ships  and  goods  were  released  from  confiscation  and  con- 
demnation. From  this  review  of  the  several  Orders  in  Council, 
seeing  nothing  to  render  the  inhabitants  of  Hamburg  hostile,  or 
persons  with  whom  trade  might  not  lawfully  be  carried  on,  it  is 
unnecessary  to  look  to  the  licence,  for  under  these  circumstances  no 
licence  was  necessary.  This  case  presents  this  point,  and  this 
alone,  whether  the  persons  in  whom  the  interest  is  averred  can  be 
protected  by  this  policy,  which  depends  on  this,  whether  the  trade 
was  legal.  I  think,  for  the  reasons  already  given,  that  they  may 
be  protected.  We  thought  it  better  to  dispose  of  this  question  by 
itself  in  order  to  lay  a  foundation  for  deciding  other  cases,  and  to 
relieve  ourselves  from  a  complication  of  questions.  Upon  the  whole 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  on  the  interest 
averred,  it  not  being  an  interest  in  any  manner  hostile. 


HAGEDORN   v.    BELL.  107 

Grosse,  J. — The  ground  of  objection  is  that  the  parties  in  whom 
the  interest  is  averred  are  in  truth  enemies.  That  introduces  the 
question,  whether  Hamburg  stood  in  a  hostile  relation  to  this  oountry. 
.Now,  looking  to  the  Orders  in  Council,  and  considering  them  in  the 
light  in  which  they  have  been  put  by  my  Lord,  the  case  seems  plain. 
It  is  impossible  not  to  see  by  them  that  the  trade  was  in  some 
measure  made  legitimate  by  this  oountry.  This  is  not  a  question 
whether  this  Government  might  not  justly  have  gone  to  war  with 
Hamburg,  but  whether  it  was  at  war.  1  cannot  say,  from  a  con- 
sideration of  these  Orders,  that  such  was  her  state.  The  Orders 
breathe  something  pacific,  and  permit  a  commerce  between  Hamburg 
and  this  country.  'If  that  is  the  case,  and  the  exposition  given  of 
them  by  my  Lord  be  correct,  there  is  an  end  of  the  question.  It 
is  impossible  to  say  that  the  Government  of  this  country  may  not 
consider  the  inhabitants  of  another  country  as  neutral  with  respect 
to  her  commerce.  The  question  is,  whether  this  country  did  so 
consider  the  inhabitants  of  Hamburg.  It  seems  to  me  that  the  con- 
struction given  to  the  Orders  is  the  correct  one;  and,  if  so,  the 
question  is  concluded,  because  the  foundation  of  the  argument, 
namely,  that  this  contract  was  entered  into  with  a  subject  of  a 
State  at  war  with  this  country,  altogether  fails. 

Le  Blanc,  J. — In  this  action  certain  merchants,  resident  in  this 
country,  seek  to  recover  an  indemnity  on  behalf  of  other  merchants 
domiciled  at  Hamburg ;  and  the  question  is  whether  the  contract  is 
valid  in  respect  of  the  particular  situation  in  which  the  Hamburg 
merchants  stood.  The  question  comes  to  this,  whether  those  mer- 
chants stand  in  the  situation  of  persons,  whom  the  policy  of  the  law 
of  this  country  prevents  from  entering  into  a  contract  of  indemnity, 
or  from  having  such  a  contract  entered  into  on  their  behalf.  The 
principle  upon  which  the  policy  of  the  law  interferes  is  this,  that  all 
trading  with  an  enemy  tends  to  strengthen  and  assist  the  enemy,  and 
is  therefore  calculated  to  defeat  the  object  for  which  war  is  entered 
into;  and  consequently  no  contract  to  protect  the  property  of  the 
enemy  can  be  permitted.  That  brings  it  to  the  question,  whether 
Hamburg  stood  in  such  a  situation  as  that  the  law  of  this  country 
would  not  permit  a  contract  to  be  entered  into  for  the  benefit  of  one 
of  the  subjects  of  that  State.  The  insurance  was  effected  in  August, 
1810,  and  the  voyage  commenced  in  September.  It  is  material  to 
consider  whether  such  was  the  state  of  Hamburg  at  that  time.  It 
is  a  very  different  question,  whether  the  relation  between  two  countries 
is  such  as  to  authorise  a  state  of  warfare  between  them ;  if  that  were 
the  question,  the  authorities  cited  for  the  defendant  would  be  most 
powerful ;  but  the  question  is  not  that,  but  whether  this  country 
considered  the  relation  of  Hamburg  to  be  such  as  to  make  it  pre- 
judicial to  allow  of  any  contracts  for  the  purpose  of  indemnifying 
the  inhabitants  of  that  State.  Now,  that  question  brings  us  to  the 
Orders.  They  have  already  been  so  fully  commented  on  by  my 
Lord  that  I  shall  abstain  from  going  through  them.  It  cannot  but 
be  observed,  however,  that  the  Order  of  the  11th  of  November,  which 
is  of  the  most  hostile  complexion,  was  much  abridged  in  its  operation 
by  the  subsequent  Order  existing  prior  to  this  contract;  and,  there- 
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fore,  whether  that  Order  was  intended  to  place  Hamburg  in  a  state  of 
hostility  or  not,  the  subsequent  Orders  have  done  away  its  effect, 
and  placed  the  inhabitants  upon  the  footing  of  persons  whose  pro- 
perty the  policy  of  this  country  allows  to  be  protected.  This  is 
entirely  independent  of  any  question  upon  the  licence.  If  I  thought 
it  necessary  to  advert  to  that,  I  should  construe  the  language  of  the 
licence  in  conformity  with  the  Orders  in  Council,  and  according  to 
the  relation  in  which  the  inhabitants  of  Hamburg  stood  under  those 
Orders;  and  I  should  hold  the  expression  "  on  the  behalf  of  neutral 
"merchants"  to  apply  to  those  persons  whom  this  Government  did 
not  consider  as  in  a  state  of  hostility ;  and  therefore  the  result  would 
be  the  same.  Therefore  on  every  view  of  the  subject  I  consider 
the  plaintiff  is  entitled  to  recover. 

Bayley,  J. — I  am  entirely  of  the  same  opinion.  There  cer- 
tainly was  conduct  on  the  part  of  Hamburg  which  might  have 
warranted  this  country  in  treating  her  as  an  enemy,  but  still  this 
country  was  not  obliged  to  do  so.  An  overruling  Power  possessed 
themselves  of  Hamburg  against  the  inclination  and  interest  of  its 
inhabitants,  but  did  not  dispossess  them  of  their  civil  rights,  nor  of 
the  right  of  carrying  on  trade  with  this  country.  Nothing  will  be 
found  in  the  existing  Orders  of  Council  declaratory  of  the  intention 
of  the  British  Government  to  place  Hamburg  in  a  hostile  state ;  on 
the  contrary,  those  Orders  provide  that  ships  and  goods  belonging 
to  Hamburg,  and  engaged  in  trade  to  or  from  this  kingdom  or  be- 
tween any  neutral  ports,  shall  not  be  liable  to  detention.  Therefore, 
however  equivocal  her  relation  might  be  in  some  points  of  view,  it 
is  clear  that  in  this  respect  she  was  considered  by  this  country  as 
friendly.  Whether  the  Order  of  the  11th  of  November  changed  the 
condition  of  her  relations  to  this  country  it  is  unnecessary  to  consider, 
because  that  Order  is  revoked  by  a  subsequent  Order. 

Judgment  for  the  plaintiff. 

[Author's  Note. — The  position  of  Belgium  at  the  present  time  (October,  1914) 
is  somewhat  similar  to  that  of  Hamburg  in  the  above  case.  It  is  almost  entirely 
in  the  military  occupation  of  the  Germans.  But  the  Belgian  Government  still 
claim  civil  control,  and  Belgium  is  an  ally  of  Great  Britain.  Hence  it  cannot  be 
regarded  as  enemy  territory  either  at  common  law  or  by  the  express  terms  of 
any  Proclamation  hitherto  issued.] 


ENEMY    CHARACTER. 

(%)  Nationality. 

[A  neutral  person  taken  in  an  aet  of  hostility  on  board  an 
enemy's  fleet,  and  brought  to  England  as  a  prisoner  of 
war,  may  sue,  while  so  detained,  on  a  contract  of  service 
entered  into  during  war,  the  service  being  rendered  at  the 
request  of  an  officer  of  the  Crown.] 

SPARENBURGH   v.    BANNATYNE. 

Court  of  Common  Pleas.  1  Bosanqtjet  and  Pulleb,  163. 

1797. 

Assumpsit  for  wages  due  to  the  plaintiff  as  a  seaman. 

Pleas — 1st,  non  assumpsit. 

2nd,  that  the  plaintiff  is  an  alien,  born  in  foreign  parts,  to  wit, 
in  Holland,  in  parts  beyond  the  seas,  out  of  the  allegiance  of  the 
King  of  Great  Britain,  and  within  the  allegiance  of  a  foreign  power, 
and  that  before  the  suing  out  of  the  original  writ  of  the  plaintiff, 
and  before  the  said  day  and  year  in  the  said  declaration  mentioned, 
to  wit,  on,  &c,  a  public  and  open  war  was  commenced,  waged,  and 
carried  on,  and  from  thence  hitherto  hath  been  and  still  is  waged  and 
carried  on,  between  our  lord  the  now  King  and  his  subjects  and  the 
persons  exercising  the  powers  of  government  in  Holland,  and  the 
inhabitants  and  people  of  Holland  under  such  Government,  to  wit,  at, 
&c.  And  that  the  plaintiff  before  the  said  day  and  year  in  the  said 
declaration  mentioned,  and  at  the  suing  out  of  the  said  original  writ 
of  the  said  plaintiff,  and  also  at  the  commencement  of  the  said  war, 
was  and  ever  since  has  been  and  still  is  an  enemy  of  our  said  lord 
the  King,  adhering  to  the  persons  so  exercising  the  powers  of  govern- 
ment in  Holland,  and  so  being  enemies  of  our  said  lord  the  King  as 
aforesaid,  to  wit,  at,  &c.  And  this  the  defendant  is  ready  to  verify; 
wherefore,  &c. 

3rd  plea,  the  same  as  the  second,  only  omitting  "  That  the 
"plaintiff  is  an  alien,  born  in  foreign  parts,  to  wit,  in  Holland,  in 
"parts  beyond  the  seas,  out  of  the  allegiance  of  the  King  of  Great 
"  Britain,  and  within  the  allegiance  of  a  foreign  power." 

Replication.     To  the  first  plea,  joinder  in  issue. 

To  the  second,  protesting  that  the  said  plea,  and  the  matters 
therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded 
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and  set  forth,  are  not  sufficient  in  law  to  bar  the  plaintiff  from  having 
and  maintaining  his  aforesaid  action  against  the  defendant;  neverthe- 
less, for  replication  in  this  behalf  the  plaintiff  saith,  that  he,  before 
the  making  the  said  several  promises  and  undertakings  of  the 
defendant,  in  the  said  declaration  mention,  to  wit,  on,  &c,  was  a 
prisoner  of  war,  in  custody  of  the  forces  of  our  lord  the  King,  in 
parts  beyond  the  seas,  to  wit,  at  the  island  of  Saint  Helena,  to  wit, 
at,  &c.,  and  being  such  prisoner  as  aforesaid,  he  the  plaintiff  then 
and  there  was,  by  and  with  the  consent  and  permission  of  the  com- 
manding officer  of  the  forces  of  our  said  lord  the  King,  at  the  island 
of  Saint  Helena  aforesaid,  hired,  employed,  and  retained  by  the' 
defendant  to  serve  as  a  seaman  and  mariner  in  and  on  board  the  said 
ship  or  vessel  called  the  "  Caledonia,"  on  his  retainer,  and 
at  his  special  instance  and  request;  and  he  the  plaintiff  did 
then  and  there  serve  as  such  seaman  or  mariner  in  and 
on  board  such  ship  or  vessel  on  a  certain  voyage  whereon  the  said 
ship  or  vessel  was  then  bound,  to  wit,  from  the  island  of  Saint  Helena 
aforesaid,  to  the  port  of  London  aforesaid,  to  wit,  at,  &c.  Without 
this,  that  he  the  plaintiff,  at  the  time  of  suing  forth  the  original 
writ  of  him  the  plaintiff,  was,  or  at  any  time  hitherto  hath  been, 
an  enemy  of  our  said  lord  the  King,  adhering  to  the  persons  exercising 
the  powers  of  government  in  Holland,  and  so  being  enemies  of  our 
said  lord  the  King,. as  in  and  by  the  said  plea  is  above  alleged.  And 
this  he  is  ready  to  verify;  wherefore,  &c. 

To  the  third  plea,  inducement  and  traverse,  the  same  as  to  the 
second. 

Rejoinder.     Tendering  issue  on  the  traverses. 

Surrejoinder.     Joinder  in  both  issues. 

This  cause  was  tried  before  Eyre,  Ch.J.,  at  the  Guildhall  sittings 
after  last  Trinity  term,  when  it  appeared  in  evidence  that  the  plaintiff, 
being  a  native  of  Oldenburgh,  in  Germany,  was  taken  prisoner  at 
the  Cape  of  Good  Hope,  he  then  serving  as  a  sailor  in  the  Dutch 
Fleet  under  Admiral  Lucas ;  that  he  was  sent  from  the  Cape  to  Saint 
Helena  in  a  British  frigate  as  a  prisoner  of  war,  and  was  there  put 
on  board  the  "  Caledonia,"  a  British  merchantman,  then  in  great 
want  of  hands,  by  order  of  the  Governor  of  the  place ;  that  during 
the  voyage  from  Saint  Helena  to  England  he  was  treated  like  the  rest 
of  the  crew,  and  did  his  duty  to  the  satisfaction  of  the  captain,  the 
defendant  in  the  action;  that  on  his  arrival  here  he  was  taken  on 
board  the  Dutch  Fleet,  and  was  at  the  time  of  the  action  brought  in 
custody  as  a  prisoner  of  war.    Verdict  for  the  plaintiff,  £24. 

Shepherd  and  Heywood,  Serjeants,  on  a  former  day,  moved  for  a 
rule  to  show  cause  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  be  had,  which  was  granted  by  the  Court  after  some  hesitation. 

Marshall,  Serjeant,  now  showed  cause.  First,  the  plaintiff, 
being  a  German  born,  is  not  an  alien  enemy  within  the  legal  accepta- 
tion of  the  term.  Though  there  is  no  exact  definition  of  alien  enemy 
in  any  of  the  text-writers,  yet  all  the  entries  describe  him  in  the 
same  way.  Alienigena  natus  in  regno  Francise  in  com.  de  B.  sub 
ligeantia   adversarii   domini   regis  Anglise,    de  Francia,   de  patre  et 
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matre  inimicis  ipsius  domini  regis  Anglise,  et  eidem  adversario  suo 
adherentibus  oriundus,  &c.  Rast,  252.  3  Instructor  Cler.  16.  That 
the  place  of  birth  is  material  appears  from  3  Salk.  28,  Comb.  212, 
and  Carter  48  and  191,  in  which  last  case  it  was  objected  that  the 
general  averment  of  the  plaintiff's  birth  in  the  United  Provinces  was 
not  sufficient,  because  there  might  be  some  place  in  those  countries 
not  under  the  jurisdiction  of  the  King's  enemies.  Secondly,  suppos- 
ing the  plaintiff  a  native  of  Holland,  and  taken  in  actual  hostility 
to  this  country,  yet  under  the  circumstances  of  the  case  he  is  entitled 
to  recover,  having  entered  into  a  contract  with  the  licence  of  the 
King's  officer ;  that  licence  may  be  presumed  to  have  been  given  with 
the  King's  permission,  and  a  licence  to  contract  necessarily  implies 
a  licence  to  sue.  The  plea  of  alien  enemy  is  not  now  favoured  by  the 
Courts.  Formerly  an  alien  enemy  was  disqualified  in  all  cases,  and 
his  goods  might  be  seized ;  the  reason  given  was  that  his  property  was 
forfeited  as  a  reprisal  for  the  damage  committed  by  the  enemy 
(Gibb,  H.C.P.  205).  The  reason  at  this  day  for  the  disability  of  an 
enemy  is,  that  he  shall  not  recover  effects  which,  being  carried  from 
hence,  may  enrich  his  country  :  and  it  has  been  holden  that  the  subject 
of  a  power  at  war,  who  came  here  before  the  war  broke  out,  or  who 
comes  here  even  in  time  of  war,  with  the  King's  permission,  may 
maintain  an  action  (Wells  v.  Williams,  1  Salk.  46  ;  Lord  Raym,  282). 
The  disability  is  now  confined  to  two  cases,  viz.,  where  the  right  sued 
for  is  acquired  in  actual  hostility  (Anthon  v.  Fisher,  Dougl.  649  n) ; 
and  where  the  plaintiff  being  an  alien  enemy  is  resident  in  the  enemy's 
country  (Brandon  v.  Nesbitt,  6  T.R.  23  ;  Bristow  v.  Towers,  6  Term. 
Rep.  35).  Thirdly,  this  defence  is  founded  on  an  idea  of  a  right  in 
the  conqueror  to  reduce  his  prisoners  to  slavery,  which  is  contrary  to 
the  law  of  nations.  If  the  commanding  officer  may  compel  the 
prisoners  to  labour,  and  subject  them  to  punishment  for  disobedi- 
ence of  orders,  there  is  nothing  to  prevent  his  selling  them  for 
slaves.  Among  barbarous  nations  prisoners  of  war  are  put  to  death 
with  cruelty;  in  a  more  advanced  State  they  are  sold  for  slaves; 
among  civilised  nations  both  are  disavowed,  and  their  persons  are 
only  confined  till  ransomed  or  exchanged  (Grotius  de  Jure  Belli  ac 
Pacis,  i.  3,  c.  7,  s.  9).  If  it  be  said  that  the  plaintiff  has  made  him- 
self an  enemy  by  his  own  act,  the  answer  is,  that  a  person,  who  owes 
no  natural  allegiance  to  the  power  at  war  with  us,  may  by  his  own 
acts  cease  to  be  an  enemy  and  become  a  friend,  his  character  of 
enemy  continuing  no  longer  than  while  he  adheres  to  the  enemies  of 
the  King. 

Shepherd  and  Heywood,  Serjeants,  in  support  of  the  rule — Not- 
withstanding the  language  of  the  entries,  there  is  no  ground  afforded 
by  any  of  the  text-writers  for  supposing  that  the  disability  of  an 
alien  depends  on  his  birth.  In  Co.  Lit.  129  b.  an  alien  enemy  is 
spoken  of  as  "  a  subject  to  one  that  is  an  enemy  to  the  King,"  not  as 
a  native  of  the  country  at  war.  Nor  in  the  following  books,  Theloall's 
Dig.  L.  1,  c.  4  ;  1  Black.  Com.  372;  Terms  de  la  Ley;  36  Fost.  C.L. 
185  ;  H.P.C.  164,  which  treat  of  alien  enemy,  is  any  mention  made  of 
birth.     It  is  true  that  birth  raises  and  perpetuates  the  character  of 
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alien  enemy,  for  by  the  law  of  England  allegiance  always  follows  the 
person ;  and  if  by  the  law  of  any  other  country  the  party  could  rid 
himself  of  his  allegiance  by  his  own  act,  it  ought  to  be  replied  that 
he  had  done  so.  The  circumstance  of  birth,  however,  is  no  farther 
material  than  as  it  is  one  of  the  cases  which  constitute  alien  enemy, 
and  even  that  is  not  decisive;  for  Lord  Holt  says  that  a  person  may 
be  born  in  a  country  at  enmity  with  us  and  yet  infra  ligeantiam 
Anglias,  and  he  instances  the  attendants  of  an  Ambassador  (Comb. 
212).  Now,  the  present  plaintiff,  when  he  accepted  a  commission 
from  the  Dutch  Government  (for  the  commission  of  the  ship  is  his 
commission),  became  a  subject  of  Holland,  owed  allegiance  to  Holland, 
and  was  liable  to  be  prosecuted  for  the  breach  of  it  as  a  traitor. 
If,  then,  the  plaintiff  ever  became  a  subject  of  Holland,  the  next 
question  is,  how  far  has  that  character  been  altered  by  subsequent 
events?  A  prisoner  of  war  must  be  considered  as  much  the  subject 
of  the  country  from  which  he  was  taken  as  when  he  was  in  actual 
service ;  and  his  detention  is  justified  on  no  other  principle  than  that 
of  preventing  such  country  from  having  the  benefit  of  his  service 
again.  If  he  be  released,  he  will  become  sui  juris,  and  may  put  off 
the  temporary  allegiance  which  he  owed  to  the  country  under  which  he 
served;  but  the  period  is  not  arrived  at  which  the  present  plaintiff 
is  become  sui  juris.  The  conqueror  might  have  slain  him  in  battle ; 
now  the  mercy  of  the  conqueror  has  not  changed  his  character;  but 
it  continues  the  same  in  prison  as  when  no  mercy  had  been  extended 
to  him.  The  plaintiff  is  not  treated  as  a  neutral  in  this  country, 
nor  does  that  character  attach  while  he  continues  a  prisoner.  If 
he  endeavoured  to  escape,  and  was  shot  in  the  attempt,  the  soldier 
shooting  him  would  not  be  tried  by  the  municipal  law.  He  is  confined 
and  fed  like  any  of  the  other  Dutch  prisoners.  Indeed,  it  is  said 
(Vattel,  L.  3,  c.  15,  s.  230)  that  "  volunteers  taken  by  the  enemy  are 
"  treated  as  if  part  of  the  army  in  which  they  fight."  The  reason  why 
no  other  plea  is  to  be  found  in  the  entries  than  that  of  alien  enemy 
nee,  is  because  no  other  person  coming  under  the  description  of  alien 
enemy  could  be  resident  here.  If  an  action  be  brought  by  a  native 
of  a  hostile  State,  the  defendant  may  plead  alien  enemy  on  the  dis- 
covery of  the  plaintiff's  birth;  but  any  other  alien  becomes  sui  juris 
by  residence,  except  in  the  present  case  of  a  prisoner  at  war.  The 
only  remaining  question  relates  to  the  licence  of  the  officer.  The  act 
of  an  individual  can  no  more  remove  the  disability  of  an  alien  enemy 
to  contract  than  it  can  create  the  character  of  alien  enemy  (Bro.  Abr. 
Denizen,  pi.  20).  Unless  this  were  so,  any  Englishman  by  contract- 
ing with  an  alien  enemy  might  relieve  him  from  that  character;  but 
licence  is  an  act  of  State.  Besides,  if  licence  is  to  be  relied  upon,  it 
should  have  been  pleaded  (7  Mod.  150;  1  Ld.  Raym.  282).  In 
Brandon  v.  Nesbitt,  6  T.R.  23,  there  were  two  pleas  exactly  similar 
to  the  second  and  third  in  the  present  case,  and  though  they  were 
demurred  to,  the  defendant  had  judgment. 

Eyre,  Ch.J. — The  question  is,  whether  on  the  evidence  produced 
in  this  case  the  plaintiff  is  to  be  considered  as  an  alien  enemy  at  the 
time  when  the  writ  was  issued?    If  he  must  be  so  considered,  I  take 
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it  to  be  a  necessary  consequence  that  this  action  must  fail.     The 
fact  is,  that  this  man,  being  a  native  of  some  part  of  Germany,  and 
therefore  a  neutral  by  birth,  was  found  on  board  a  ship  belonging  to 
the  enemies  of  this  country,   and  -was  captured  in  actual  hostility. 
What,   then,   is   his   situation?     Having   been  taken  in  the   act  of 
hostility,  he  is   either  a  pirate,   or   quoad  that   act  of  hostility   a 
subject  of  the  prince  or  power  under  whose  commission  he  acted.     No 
doubt  this   man,   being   a   neutral  by  birth,   committed   an   act  of 
hostility  against  this  country  under  a  commission  from  a  State  at  war 
with  this  country.     So  far  I  take  to  be  clear.     I  therefore  go  a  great 
way  with  the  defendant's  counsel,  who  have  argued  that  at  this  day 
the  form  of  the  plea  of  an  alien  enemy,  which  states  the  party  to  be 
alien  enemy  born,  is  not  absolutely  necessary  to  be  adhered  to  in 
exclusion  of  every  other  case  of  enmity.    In  the  course  of  the  argument 
we  have  had  many  reasons  and  authorities  adduced  to  shew,  that  if 
a  man  is  really  to  be  considered  an  alien  enemy,  though  not  a  native 
of  the  country  at  war,  he  is  so  to  be  considered  as  to  all  the  conse- 
quences which  apply  to  an  alien  enemy  by  birth.    But  here  the  plaintiff 
becomes  an  enemy  in  consequence  of  having  participated  in  one  single 
act  of  hostility.     Now,  suppose  it  had  been  the  pleasure  of  this  State 
to  show  him  favour.    Suppose  this  had  been  said,  "  You  are  a  neutral, 
"  and   perhaps  ha,ve  been   drawn   into   the   act  in  which   you  were 
"  engaged ;  you  are  at  liberty  to  return  to  your  own  country,  or  you 
"  may  remain  here,  as  you  are  the  subject  of  a  prince  in  amity  with 
"  us."     It  has  been  admitted  in  argument  that  as  soon  as  he  should 
become  sui  juris,  the  character  of  enemy  would  be  purged.     If,  then, 
the  Crown  had  not  thought  fit  to  hold  the  plaintiff  prisoner  at  war, 
he  could  not  have  been  considered   as  sustaining  the  character  of 
enemy,   but  would  have  been  treated  as  the  subject  of  a  State  in 
amity  with  this   country.      The   difficulty  of  the  case,    if  there  be 
difficulty,  arises  from  the  plaintiff  having  been  detained  as  prisoner 
at  war ;  it  has  been  contended  that  if,  at  the  moment  of  capture,  he 
was  an  alien  enemy,  that  character  must  continue  till  he  ceases  to  be 
a  prisoner  at  war.     That  part  of  the  argument  I  never  was  satisfied 
with;  I  cannot  deny  that  he  was  captured  as  alien  enemy;  at  that 
moment  he  was  so;  but  how  came  he  to  be  so?     Not  in  consequence 
of  any  permanent  character  of  enemy,  but  because  he  had  joined  in 
one  act  of  hostility,  for  which  act  he  is  not,  according  to  the  rigour 
of  ancient  wax,  put  to  the  sword,  or  delivered  into  the  hands  of  the 
individual  who  took  him  prisoner,  to  be  kept  prisoner  by  him  till  he 
should  receive  the  ransom;  but  he  remains  in  the  hands  of  the  King 
till  he  is  ransomed  by  an  exchange  for  the  benefit  of  the  State,  or 
set  at  liberty  by  the  King's  command.     But  how  does  this  tend  to  fix 
on  him  the  permanent  character  of  an  alien  enemy?     That  character 
arises   from  the  party  being  under  the   allegiance  of  the  State   at 
war  with  us;  the  allegiance  being  permanent,  the  character  is  per- 
manent, and  on  that  ground  he  is  an  alien  enemy,  whether  in  or  out  of 
prison.     But  a  neutral,  whether  in  or  out  of  prison,  cannot,  for  that 
reason,  be  an  alien  enemy;  he  can  be  an  alien  enemy  only  with  respect 
to  what  he  is  doing  under  a  local  or  temporary  allegiance  to  a  power 
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at  war  with  us.  When  the  allegiance  determines,  the  character  deter- 
mines. He  can  have  no  fixed  character  of  alien  enemy  who  owes  no 
fixed  allegiance  to  our  enemy,  and  has  ceased  to  he  in  hostility  against 
us,  it  being  only  in  respect  of  his  being  in  a  state  of  actual  hostility 
that  he  was  even  for  a  time  an  enemy  at  all.  As  a  prisoner  of  war 
how  does  he  differ  from  any  other  individual  who  is  in  custody  for 
an  offence  which  he  has- committed,  and  for  which  he  is  answerable? 
Captain  Vaughan  (5  State  Trials,  p.  17,  No.  162)  was  not  an 
alien  enemy,  but  being  a  natural-born  subject  of  this  realm,  he 
became  a  traitor;  for  that  he  was  put  in  prison,  for  that  he  answered, 
and  with  his  life.  But  it  was  for  that  act  of  hostility  merely.  With 
regard  to  his  character  of  a  subject,  he  remained,  till  the  moment 
of  his  execution,  as  if  that  act  had  never  been  committed.  There  is 
very  little  light  to  be  procured  from  our  books  to  assist  us  in  our 
inquiry,  how  far  a  neutral  joining  in  an  act  of  hostility  is  to  be  con- 
sidered as  having  acquired  the  character  of  alien  enemy.  The  subject 
was  indirectly  discussed  in  the  case  of  Captain  Vaughan,  to  which  I 
have  alluded.  He  was  charged  in  the  indictment  (see  6  State  Trials, 
Appendix)  with  adhering  to  the  King's  enemies  by  cruising  cum 
subditis  Gallicis  ;  the  fact  was,  that  many  of  his  crew  were  not 
natural-born  subjects  of  the  French  King,  but  Hollanders.  It  was 
made  a  question  whether  the  Hollanders  could  be  called  subditi 
Gallici ;  and,  though  the  point  was  not  authoritatively  decided, 
because  some  of  the  crew  were  certainly  French,  which  was  sufficient 
to  support  the  indictment,  yet  it  was  held  by  Holt,  Ch.J.,  and  agreed 
to  by  the  rest  of  the  Court,  that  the  Hollanders  by  accepting  a  com- 
mission from  the  French  King  became  subditi  Gallici,  and  so  remained 
during  the  continuance  of  their  service  in  a  state  of  qualified  sub- 
jection, arising  out  of  the  service  and  determining  with  it.  This, 
had  it  been  the  very  point  in  judgment,  would  have  gone  a  great 
way  towards  deciding  the  present  question.  The  commission  under 
which  the  plaintiff,  being  a  German,  acted  was  put  an  end  to  by  the 
capture  of  the  frigate  in  which  he  was.  After  that  time  he  had  no 
opportunity  of  continuing  in  the  service  of  the  State  of  Holland;  and 
his  temporary  character  of  alien  enemy  ceased  and  determined  with 
the  authority  under  which  he  acted.  Captain  Vaughan's  case,  as  far 
as  it  goes,  draws  a  line,  and  fairly  marks  out  when  that  character 
begins  and  when  it  shall  end.  I  am  of  opinion  that  it  is  determined 
by  the  very  nature  of  the  subject,  and,  being  so  determined,  why 
should  we  desire  to  enlarge  the  disability  of  the  plaintiff  or  continue 
it  until  the  war  is  concluded?  Why,  but  in  order  to  let  in  one  of  the 
harshest,  one  of  the  most  impolitic,  nay,  immoral  defences  that  ever 
was  set  up  in  a  Court  of  justice?  This  man,  whether  he  was  under 
a  safe  conduct  or  not,  did  his  duty  faithfully,  and  was  duly  approved 
of  by  the  officer  of  the  "  Caledonia."  That  ship  was  in  such  distress 
that  she  was,  as  it  appeared  at  the  trial,  under  the  necessity  of  taking 
in  more  hands  at  Lisbon,  and  probably  would  have  been  lost  without 
such  assistance  as  was  afforded  by  the  plaintiff.  He  now  only  asks 
for  a  moderate  reward,  and  is  paid  with  a  plea  of  alien  enemy.  This 
is  certainly  one  of  the  hardest  cases  I  ever  knew,  and  I  think  we 
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ought  to  lean  against  it.  And  if  a  distinction  is  to  be  found  between 
the  permanent  character  of  alien  enemy,  to  which  the  Courts  of 
justice  cannot  give  protection,  and  the  temporary  character,  we 
shall  readily  adopt  it.  As  to  the  ground  policy  which  has  been  taken 
in  argument  for  the  defendant,  namely,  that  a  benefit  would  result 
to  the  enemy  from  the  plaintiff's  recovering,  it  is  a  policy,  perhaps 
doubtful,  certainly  remote,  and  which  I  do  not  hold  to  be  satisfactory. 
I  take  the  true  ground  upon  which  the  plea  of  alien  enemy  has  been 
allowed  is,  that  a  man,  professing  himself  hostile  to  this  country  and 
in  a  state  of  war  with  it,  cannot  be  heard  if  he  sue  for  the  benefit 
and  protection  of  our  laws  in  the  Courts  of  this  country.  We  do  not 
allow  even  our  own  subjects  to  demand  the  benefit  of  the  law  in  our 
Courts,  if  they  refuse  to  submit  to  the  law  and  the  jurisdiction  of  our 
Courts.  Such  is  the  case  of  an  outlaw.  Modern  civilisation  has 
introduced  great  qualifications  to  soften  the  rigours  of  war,  and 
allows  a  degree  of  intercourse  with  enemies,  and  particularly  with 
prisoners  of  war,  which  can  hardly  be  carried  on  without  the  assist- 
ance of  our  Courts  of  justice.  It  is  not  therefore  good  policy  to 
encourage  these  strict  notions,  which  are  insisted  on  contrary  to 
morality  and  public  convenience.  As  the  real  justice  of  the  case  is 
with  the  verdict,  and  a  legal  distinction  to  exclude  this  unworthy 
defence  can  fairly  be  maintained,  I  think  no  new  trial  should  be 
granted. 

Heath,  J. — I  am  quite  of  the  same  opinion  with  my  lord,  and  I 
am  glad  that  some  legal  ground  can  be  found  on  which  we  may  repel 
this  dishonest  defence.  I  will  first  consider  whether  in  a  plea  of 
alien  enemy  it  is  necessary  to  state  that  the  plaintiff  is  alien  by  birth. 
The  forms  of  pleading  have  always  been  considered  as  strong  evidence 
of  the  law,  and  it  is  said  that  they  all  aver  that  the  party  was  born  in 
the  country  at  war  with  us.  But  I  observe  that  in  4  Mod.  405,  where 
the  plea  was  "  alienigena  in  regno  Franciae  sub  ligeantia  adversarii 
"  domini  regis,  &c.,  oriundus,"  exception  was  taken  on  demurrer 
that  it  ought  to  have  been  natus,  and  some  precedents  being  cited 
out  of  Rastall,  where  the  word  "  natus  "  was  supplied  by  "  oriundus," 
the  plea  was  held  good.  Next,  as  to  the  general  question,  the  pleas 
state  that  the  plaintiff  was  adhering  to  the  King's  enemies ;  they  must 
be  proved  in  all  their  parts ;  but  a  prisoner  at  war  is  not  adhering  to 
the  King's  enemies,  for  he  is  here  under  protection  from  the  King. 
If  he  conspires  against  the  life  of  the  King,  it  is  high  treason ;  (Peter 
Moliereo,  a  French  prisoner,  was  indicted  for  privately  stealing 
in  a  jeweller's  shop.  Sir  Michael  Foster  thought  it  improper  to 
proceed  capitally  against  him  upon  a  local  statute,  and  directed  the 
jury  to  acquit  him  of  privately  stealing,  but  to  find  him  guilty  of 
simple  larceny,  Fost.  188);  if  he  is  killed  it  is  murder;  he  does  not 
therefore  stand  in  the  same  situation  as  when  in  a  state,  of  actual 
hostility.  It  has  been  said  that  a  prisoner  at  war  cannot  contract; 
his  case  would  be  hard,  indeed,  if  that  were  true.  Officers  on  their 
parole  must  subsist  like  other  men  of  their  own  rank;  but,  according 
to  such  doctrine,  they  must  starve,  for  they  could  gain  no  credit 
if  deprived  of  the  power  of  suing  for  their  own  debts.     It  has  also 
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been  urged  that  if  the  plaintiff  was  under  a  protection,  that  circum- 
stance ought  to  have  been  pleaded,  and  this  is  true  of  a  formal 
protection  under  the  great  seal;  but  there  may  be  a  protection 
arising  from  situation  which  need  not  be  pleaded.  If  a  prisoner  of 
war  is  in  confinement,  he  is  protected  as  to  his  person ;  if  he  is  on  his 
parole,  he  requires  further  protection  than  what  relates  merely 
to  his  person.  The  contract  in  question  was  made  by  the  permission 
of  the  King's  officer,  and  therefore  by  the  licence  of  the  King,  under 
whose  authority  the  officer  may  be  presumed  to  have  acted.  I  will 
add  one  case  to  show  that  a  prisoner  at  war  may  sue  and  be  sued. 
The  son  of  the  celebrated  Mississippi  Law  was  brought  over  here  as  a 
prisoner  at  war,  and  being  on  his  parole  was  arrested  for  £10,000 
by  the  executor  of  a  creditor,  who  swore  that  he  was  indebted  as 
appeared  by  the  testator's  books;  he  was  discharged,  however,  not 
because  he  was  a  prisoner  at  war,  but  because  the  executor  had  not 
inserted  in  his  affidavit  that  he  was  indebted  "as  he  believed."  If 
a  prisoner  of  war  can  be  sued,  there  is  no  reason  why  he  should  not 
sue.  How  is  it  with  felons?  They  may  be  charged  in  execution, 
and  yet  their  bodies  are  at  the  King's  disposal.  For  these  reasons 
I  think  the  plaintiff,  being  a  prisoner  at  war  at  the  time  of  making 
the  contract,  may  maintain  an  action  on  that  contract,  and  is  pro- 
tected by  law. 

Rooke,  J. — This  question  does  not  come  before  us  upon  demurrer, 
but  on  the  single  point  whether  the  issue  is  rightly  found.  The 
defence  has  no  foundation  in  conscience,  in  justice,  or  in  public 
policy,  and  I  do  not  feel  disposed  to  assist  it.  An  enemy  under  the 
King's  protection  may  sue  and  be  sued;  that  cannot  be  doubted. 
A  prisoner  at  war  is,  to  certain  purposes,  under  the  King's  protection, 
and  there  are  many  cases  where  he  can  maintain  an  action.  I  will 
suppose  that  an  officer  of  high  rank  on  his  parole  is  possessed  of  a 
ring  or  a  jewel  of  great  value,  on  which  he  wants  to  raise  money,  and 
that  a  tradesman  is  so  dishonest  as  to  receive  it  from  him  and  refuse 
either  to  advance  the  money  or  return  the  pledge.  Surely  the  Court 
would  say  that  he  might  recover  his  ring  or  his  jewel  from  the 
tradesman.  The  present  plaintiff  has  in  fact  done  much  the  same 
thing.  Under  the  licence  of  the  King's  officer  he  pledged  his  labour 
at  Saint  Helena,  in  order  to  procure  a  more  comfortable  subsistence. 
Accordingly  he  worked  his  way  over,  and  earned  a  reasonable  com- 
pensation. That  being  the  case,  I  see  no  reason  why  he  should  not 
recover,  even  if  he  were  alien  enemy  born.  But  as  my  lord  has  not 
thought  proper  to  go  so  far,  I  speak  to  that  point  with  diffidence,  and 
shall  rather  avail  myself  of  the  distinction  which  has  been  drawn 
between  the  temporary  and  permanent  character  of  alien  enemy; 
laying  in  a  claim,  however,  to  say  at  any  future  day  that  a  person 
in  the  situation  of  the  plaintiff  is  like  the  officer  who  pledges  his  jewel  ■ 
for  this  contract  was  made  under  the  licence  of  those  who  had 
authority  to  license  the  contracting  party. 

Rule   discharged. 
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(ii)  Marriage. 


[The  English  wife  of  an  alien  enemy  is  an  alien  enemy.  Even 
when  living  separately  from  her  husband  here,  she  eould 
not,  under  the  old  disabilities  attaching  to  married  women, 
sue  as  a  feme  sole  on  a  contract  made  by  her;  although 
such  husband,  as  an  alien  enemy,  could  not  be  conjoined 
with  her  in  the  action.] 

ANN  DE  WAHL  v.  BRAUNE. 

Court  of  Exchequer.     1856.  1  Hurlstone  and  Norman's 

Exchequer  Reports,  178. 

Declaration  on  agreement  in  -writing  between  the  plaintiff  and 
defendant  whereby,  after  reciting  that  the  plaintiff  had  for  some 
years  carried  on  a  school  for  the  education  of  young  ladies  at  No. 
43  Abbey  Road,  and  was  entitled  to  the  benefit  of  a  lease  of  the  said 
house,  the  plaintiff  agreed  to  sell,  and  the  defendant  to  buy,  all  the 
interest  of  the  plaintiff  in  the  matters  aforesaid  for  £500.  Aver- 
ment of  performance  of  conditions  precedent.  Breach,  non-payment 
of  part  of  the  purchase  money. 

Plea  in  abatement — That  the  plaintiff,  before  and  at  the  com- 
mencement of  this  suit,  was  and  still  is  married  to  one  De  Wahl, 
then  and  yet  her  husband,  and  who  is  still  living.  And  this  the 
defendant  is  ready  to  verify ;  wherefore,  because  the  said  De  Wahl 
is  not  named  in  the  said  writ  and  declaration,  the  defendant  prays 
judgment  of  the  same,  and  that  they  may  be  quashed. 

Replication — That  before  and  at  the  time  of  the  commencement 
of  this  suit  the  said  De  Wahl  in  the  plea  mentioned  was  and  still 
is  an  alien  born  of  foreign  parents  and  in  parts  beyond  the  seas, 
to  wit,  in  the  empire  of  Russia,  and  did  not  at  the  time  of  the 
commencement  of  this  suit  reside,  nor  was  he  then  present  in  this 
country,  nor  was  he  ever  a  subject  of  this  country  by  naturalisation, 
denisation,  or  otherwise ;  that  the  cause  of  action  in  the  declaration 
mentioned  aocrued  to  the  plaintiff  within  the  realm  of  England,  to 
wit,  in  the  county  of  Middlesex,  whilst  she,  the  plaintiff,  was  a 
subject  of  our  lady  the  Queen,  and  residing  in  this  country  as  a 
single  woman,  separate  and  apart  from  the  said  De  Wahl  in  the 
plea  mentioned,  and  that  the  defendant  became  liable  to  her  as  in 
the  declaration  mentioned  as  a  single  woman,  and  not  otherwise; 
that  before  and  at  the  time  of  the  commencement  of  this  suit, 
the  sovereign  and  subjects  of  the  said  empire  of  Russia  were  and 
still  are  at  war  with  and  enemies  of  our  said  lady  the  Queen,  and 
that  the  said  De  Wahl  in  the  plea  mentioned  was  and  still  is  resi- 
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dent  within  the  said  empire  of  Russia,  and  adhering  to  the  said 
enemies  of  our  said  lady  the  Queen. 

Demurrer  and  joinder. 

Lush,  in  support  of  the  demurer — The  replication  affords  no 
answer  to  the  plea.  As  a  general  rule,  a  married  woman  cannot 
sue  alone.  The  only  exception  is  where  the  husband  is  civiliter 
mortuus,  as  in  the  case  of  transportation.  If  the  replication  had 
not  alleged  that  the  husband  was  an  alien  enemy,  the  case  would 
have  been  free  from  all  doubt;  but  the  fact  of  the  husband  being 
an  alien  enemy  does  not  entitle  the  wife  to  sue  alone.  It  would 
be  a  violation  of  the  established  rules  of  law  to  allow  her  to  sue 
for  the  benefit  of  an  alien  enemy.     The  Court  then  called  on 

Ogle,  to  support  the  replication.  Upon  these  pleadings  it  may 
be  assumed  that  the  contract  was  entered  into  before  marriage. 
There  is  nothing  which  militates  against  that  view,  except  that  the 
plaintiff  and  her  husband  are  of  the  same  name.  Assuming,  then, 
that  this  was  a  contract  before  marriage,  the  wife  is  the  meritorious 
cause  of  action,  and  might  have  joined  with  her  husband.  Where 
a  married  woman,  who  might  have  joined,  sues  alone,  the  objection 
can  only  be  pleaded  in  abatement,  and  not  in  bar;  and  if  the 
defendant  omits  to  plead  the  nonjoinder,  the  wife,  if  she  succeeds 
at  the  trial,  will  be  entitled  to  judgment,  subject  to  the  right  of 
the  husband  to  bring  a  writ  of  error  (Milner  v.  Milnes,  3  T.R.  627)  ; 

1  Chit.  Plead,  p.  37,  7th  edition.  It  is  clear,  therefore,  that  the 
coverture  does  not  affect  the  cause  of  action.  Then  this  replication 
shows  that  the  plaintiff's  husband  is  an  alien  enemy,  and  therefore 
civiliter  mortuus.  In  Walford  on  Parties  to  Actions,  p.  1015,  it  is 
said  that  if  a  woman  marry  an  alien  enemy  who  is  prevented  by 
law  from  suing  in  the  Courts  of  the  country,  the  wife  is  to  be 
regarded  as  in  a  state  of  widowhood.  Again,  in  Roper  on  Husband 
and  Wife,  vol.  ii.  p.  122,  it  is  said — "  But  when  the  husband  is 
"  prevented  from  coming  here,  as  in  the  instance  of  his  being  an 
"  alien  enemy,  then  the  principle  of  the  exception  applies."  In 
Kent's  Com.,  vol.  ii.  p.  155,  the  learned  author  observes  that 
"  Lord  Coke  seems  to  put  the  capacity  of  the  wife  to  sue  as  a  feme 
"  sole  upon  the  ground  that  the  abjuration  or  banishment  of  the 
"husband  amounted  to  a  civil  death.  But  if  the  husband  be 
"  banished  for  a  limited  time  only,  though  it  be  no  civil  death,  the 
"  better  opinion  is,  that  the  consequences  as  to  the  wife  are  the 
"  same,  and  she  can  sue  and  be  sued  as  a  feme  sole.  And  if  the 
"  husband  be  an  alien  always  living  abroad,  the  reason  of  the  excep- 
"  tion  also  applies."  Unless  the  wife  could  sue,  the  claim  might  be 
barred  by  the  Statute  of  Limitations.  (Pollock,  C.B. — Choses  in 
action  belonging  to  an  alien  enemy  are  forfeited  to  the  Crown ;  but 
to  establish  the  title  of  the  Crown  there  must  be  an  inquisition 
(Attorney-General  v.  Weeden,  Parker,  267).  Martin,  B. — The  effect 
of  the  marriage  is  to  vest  in  the  husband  all  the  interest  in  the 
contract ;  he  might  release  it  if  he  thought  fit  (Garforth  v.  Bradley, 

2  Ves.  Sen.  675)).  Suppose  a  married  woman,  whose  husband  is 
an  alien  enemy,   is  slandered   or  assaulted,    is   she   to   be  without 
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remedy?  But  further,  assuming  that  the  contract  was  made  with 
the  wife  during  her  coverture,  the  same  principle  will  apply,  since 
she  is  the  meritorious  cause  of  action. 

Lush,  in  reply — It  is  immaterial  whether  the  contract  was 
entered  into  before  or  after  coverture.  The  husband,  by  marriage, 
acquires  an  interest  in  all  existing  contracts  at  any  time  made  with 
his  wife.  An  alien  enemy  is  not  civiliter  mortuus ;  he  is  capable 
of  being  an  executor,  and  it  seems  that  he  may  sue  as  such  (1  Wms. 
Exors.,  p.  187).  The  dicta  of  the  text  writers  are  founded  principally 
on  the  authority  of  Deerly  v.  The  Duchess  of  Mazarin,  1  Salk. 
116 ;  1  Ld.  Raym.  147 ;  and  Be  Gaillon  v.  L'Aigle,  1  Bos.  &  P.  357 ; 
but  these  cases  have  been  overruled  by  Marshall  v.  Button,  8 
T.R.  545. 

Pollock,  C.B. — The  replication  is  bad.  Whether  the  contract 
was  entered  into  before  or  after  marriage,  the  wife  cannot  sue  alone. 
That  is  said  to  be  a  hardship,  inasmuch  as  the  husband  is  an  alien 
enemy ;  but  in  reality  it  is  no  hardship,  for  all  the  rights  of  an 
alien  enemy  are  forfeited  to  the  Crown,  and  the  proper  course  of 
proceeding  is  for  the  Crown  to  entitle  itself  to  those  rights  by  having 
an  inquisition,  and  then,  after  enforcing  this  right  of  action  against 
the  defendant,  to  deal  justly  by  giving  the  wife  the  benefit  of  it, 
taking  care  that  the  husband  gets  nothing  which  he  could  employ 
adversely  to  the  State.  If  the  contract  was  entered  into  after  the 
marriage  the  case  is  quite  clear ;  but  it  is  argued  that  we  ought  to 
read  these  pleadings  as  if  the  contract  took  place  before  the 
marriage.  If  that  question  had  rested  upon  the  fact  of  the  plaintiff 
and  her  husband  being  of  the  same  name,  that  would  merely  have 
furnished  an  argument  of  probability;  but  it  is  distinctly  stated  in 
the  replication  that  the  cause  of  action  accrued  to  the  plaintiff  whilst 
she  was  living  separate  and  apart  from  her  husband.  For  these 
reasons  I  think  that  the  defendant  is  entitled  to  judgment. 

Martin,  B. — I  am  of  the  same  opinion.  In  either  view  the 
replication  is  bad.  Assuming  the  contract  to  have  been  made  after 
the  marriage,  it  was  the  husband's  contract,  and  he  might  have 
sued  alone  upon  it.  I  doubt  whether  the  principle  of  the  wife  being 
allowed  to  join,  where  she  is  the  meritorious  cause  of  action,  applies 
to  a  case  like  this;  but  at  all  events  she  cannot  sue  alone.  Then, 
assuming  the  contract  to  have  been  made  before  the  marriage,  the 
effect  of  the  marriage  is  to  vest  the  right  of  action  in  the  husband, 
so  that  the  necessity  of  his  being  joined  arises  from  the  interest 
being  in  him.  There  is  no  authority  for  saying  that  an  alien  enemy 
is  cwiliter  mortuus  ;  he  is  alive,  but  under  a  disability.  The  subject 
is  discussed  in  a  note  to  Glemewtson  v.  Blessig,  11  Exch.  135,  where 
authorities  are  cited  to  show  that  a  declaration  of  war  renders  void 
contracts  then  existing  between  the  belligerent  parties.  But  I 
apprehend  that  nothing  can  render  void  a  valid  contract,  except  an 
A.ct  of  Parliament. 

Bramwell,  B. — I  am  also  of  opinion  that  the  replication  is  bad. 
A  contract  made  by  a  wife  during  coverture  is  a  bargain  by  her  on 
behalf  of  her  husband,  and  he  has  a  right  to  sue  alone  upon  it. 
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Then,  suppose  the  contract  was  made  before  coverture,  the  replication 
is  bad  on  the  ground  that  the  husband  and  wife  must  join  in  the 
action. 

Judgment  for  the  defendant. 

[Author's  Note.—  The  author's  statement  in  Part  L,  section  8  (4)  supra,  about 
this  case,  requires  qualification.  There  may  still  be  a  technical  difficulty  prevent- 
ing the  English  wife  of  an  alien  enemy  from  suing  in  time  of  war.  If  she  has 
complied  with  all  the  requirements  imposed  upon  alien  enemies  here,  e.g., 
registration,  &c,  she  can  sue  (Princess  of  Thurn  and  Taxis  v.  Moffitt,  Weekly 
Notes  of  24th  October,  1914,  p.  379).  If  she  has  not  so  complied,  she  may  be 
disentitled  to  sue.  (On  October  24,  1914,  a  Scotchwoman,  who  had  not  heard 
from  her  German  husband  for  seven  years,  was  fined  £5  at  Worthing  for  not 
registering  herself  as  an  alien  enemy. )  It  is  doubtful  whether  the  English  wife 
of  an  alien  enemy,  resident  in  a  neutral  country,  especially  if  such  a  country  is 
in  Europe,  could  sue  on  a  contract  in  time  of  war.] 


(in)   Domicile. 

[A  British  subject,  domiciled  in  a  friendly  foreign  State,  may 
trade  with  the  enemy,  and  recover  from  British  under- 
writers on  a  policy  of  marine  insurance  in  connection 
therewith.] 

JOHN  BELL  v.  KEID. 

BELL  AND  OTHERS  v.  BULLER. 

Court  op  King's  Bench.     1813.  1  Matjle  and  Sblwtn,  726. 

The  first  of  these  two  actions  was  upon  a  policy  of  insurance  effected 
on  the  13th  of  May,  1810,  by  William  &  John  Bell  &  Co.  (which 
was  described  as  the  usual  style  and  firm  of  the  persons  residing  in 
Great  Britain,  who  received  the  order  for  and  effected  the  policy), 
on  the  ship  "  Imogene,"  valued  at  £4500,  and  on  freight  valued  at 
£2850,  at  and  from  Virginia  to  her  port  or  ports  of  discharge  in  the 
United  Kingdom,  or  any  port  or  ports,  place  or  places,  in  the  Baltic, 
&c,  with  leave,  inter  alia,  to  touch  at  all  ports,  places,  and  islands, 
for  any  purpose  whatsoever,  and  sail  to,  and  touch  and  stay  at,  any 
ports  or  places  whatsoever,  and  to  wait  for  information  off  any  ports 
or  places,  (fee.  The  interest  was  averred  to  be  in  the  plaintiff,  John 
Bell,  and  the  loss  to  be  by  hostile  capture. 

At  the  trial  before  Lord  Ellenborough,  C.J.,  at  the  London  sittings 
after  Michaelmas  term,  1811,  it  appeared  in  evidence  that  the  ship 
sailed  on  the  voyage  in  question  with  a  cargo  of  tobacco,  on  the  25th 
of  February,  1810,  and  that  the  captain,  having  previously  received 
instructions  to  wait  off  Falmouth  for  orders  from  the  house  of 
William  Bell  &  John  Bell  &  Co.  in  London,  as  to  the  ship's  port 
of  discharge  and  ultimate  destination,  arrived  off  that  port  the  latter 
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end  of  March,  and  while  laying  on  and  off  received  written  instruc- 
tions, dated  on  the  24th  of  that  month,  from  the  house  of  William 
&  John  Bell  &  Co.,  to  proceed  to  Gothenburg,  and  there  place 
himself  under  the  directions  of  T.  M'Nae,  their  agent.  The  ship 
accordingly  proceeded,  and  arrived  at  Gothenburg  on  the  14th  of 
April,  and  there  received  instructions  in  the  first  instance  from  M'Nae 
to  proceed  to  Stralsund,  a  Swedish  port;  but  before  the  ship  sailed, 
M'Nae,  having  received  further  instructions  from  Beasley  (it  did  not 
appear  in  evidence  whether  Beasley  was  British  or  American,  but 
he  was  now  said  to  be  an  American),  who  was  one  of 
the  partners  in  the  London  house  of  William  &  John  Bell  & 
Co.,  but  was  then  residing  at  Hamburg,  directed  the  captain  to  call 
at  Elsineur  or  Nyberg  (as  the  wind  might  favour  him),  Danish  ports, 
for  further  orders  from  Beasley.  On  the  22nd  of  April  the 
"  Imogene  "  left  Gothenburg  on  her  way  to  Elsineur  for  orders,  and 
on  the  next  day  was  captured  in  the  Baltic  by  a  Danish  privateer 
from  Elsineur,  carried  into  Copenhagen,  and  ultimately  condemned 
there,  by  sentence  pronounced  in  the  Prize  Court,  as  engaged 
in  commerce  of  a  hostile  character.  It  further  appeared  that  John 
Bell,  the  plaintiff,  was  a  British-born  subject,  but  had  been  resident 
and  domiciled  in  the  United  States  of  America  for  upwards  of  twenty 
years,  and  had  become  a  citizen  of  those  States ;  that  he  was  a  partner 
in  the  house  of  William  &  John  Bell  &  Co. ,  of  London,  of  which  house 
Beasley  also  was  a  partner,  who  was  then  residing  at  Hamburg. 
That  at  the  time  of  the  insurance,  and  down  to  the  capture  of  the 
vessel,  America  was  in  amity  with  Great  Britain,  Sweden,  and 
Denmark ;  and  Great  Britain  was  in  amity  with  Sweden,  but  at  war 
with  Denmark;  and  this  the  captain  knew.  The  ship  had  no  British 
licence  to  trade  with,  or  go  to  an  enemy's  port.  It  was  therefore 
objected  at  the  trial  that  this  ship,  owned  by  John  Bell,  a  British 
subject,  though  domiciled  in  America,  could  not  lawfully  go  to  an 
enemy's  port  to  call  for  orders  without  a  licence  from  the  Crown, 
but  that  such  going  was  illegal,  and  avoided  the  insurance. 

The  second  action  was  brought  by  John  Bell  and  others,  upon 
another  policy  on  the  goods  loaded  on  board  the  same  ship 
"Imogene";  and  the  proof  in  this  case  was  the  same •  as  in  the  first, 
with  the  addition  of  a  letter  of  the  13th  of  April,  1810,  from  Beasley, 
at  Hamburg,  to  his  partner,  William  Bell,  in  London,  which  was 
offered  by  the  defendant,  in  proof  that  the  ship  with  her  cargo  had 
been  ordered  to  proceed  to  Elsineur  or  Nyberg,  in  Denmark,  not 
merely  for  the  purpose  of  receiving  orders  there  as  to  her  future 
destination  but  for  the  purpose  of  trading  or  disposing  of  her  cargo 
there,  if  an  advantageous  opportunity  should  occur.  The  letter  was 
as  follows  :  — 

"Hamburg,  13th  April,  1810. 

"  By  the  mail  of  to-day  I  write  to  Mr.  M'Nae  to  send  the  '  Mars ' 
"and  the  'Imogene'  or  'Georgia  Planter,'  whichever  arrives  'first, 
"  provided  he  cannot  sell  immediately  at  Gottenburg,  to  Elsineur  or 
"  Nyberg  for  my  orders ;  once  there,  I  have  but  little  doubt  he  shall 
"be  able  to  dispose  of  the  cargoes  deliverable  in  some  of  the  Baltic 
"ports  very  advantageously.     A  cargo  was  sold  that  way  the  other 
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"  day  at  fifty  grotes,  also  the  tobacco;  we  must  not  flatter  ourselves 
"  with  making  much  on  it,"  &c. 

(Signed)     "R.  G.  Bbaslbt." 

The  objection  taken  upon  this  evidence  was  that  the  going  to 
Elsineur  for  the  purpose  of  trading  was  illegal,  and  avoided  the  insur- 
ance. The  plaintiffs,  however,  in  both  these  actions,  took  a  verdict 
for  the  amount  of  the  defendant's  subscriptions,  his  lordship  reserving 
to  the  defendant  the  benefit  of  these  objections  upon  a  motion.  A 
rule  nisi  was  accordingly  obtained  in  both  actions  in  Hilary  term, 
1812;  against  which,  in  the  following  Easter  term,  the  Attorney- 
General  (Gibbs),  Park,  and  J.  W.  Warren  showed  cause,  and  Garrow, 
Holroyd,  and  Scarlett  were  heard  in  support  of  them.  The  cases  then 
cited,  except  the  case  of  M'Cormel  v.  Hector,  3  Bos.  &  P.  113,  were 
afterwards  mentioned  and  commented  on  by  the  Court  in  giving 
judgment;  in  which  judgment  will  also  be  found  the  principal  argu- 
ments used  at  the  bar.      The  Court  took  time  to  consider. 

Lord  Ellenborough,  C.J.,  on  this  day  (6th  July,  1813),  delivered 
the  judgment  of  the  Court  in  substance  as  follows  :  — This  was  a 
motion  for  leave  to  enter  a  nonsuit  in  an  action  against  an  under- 
writer upon  a  policy  of  assurance  on  ship  and  freight  on  the 
"  Imogene "  {and  there  was  also  a  policy  on  the  goods,  the  subject 
of  another  action),  at  and  from  Virginia  to  her  port  or  ports  of  dis- 
charge in  the  United  Kingdom,  or  any  port  or  ports  in  the  Baltic. 
The  interest  was  averred  in  John  Bell,  of  America,  and  the  loss  was 
by  capture.  The  ship,  after  arriving  and  lying  off  Falmouth,  received 
orders  to  go  to  Gottenberg,  where  she  arrived  on  the  14th  of  April, 
1810,  and  was  proceeding  thence  to  Elsineur,  a  hostile  port,  to  get 
further  instructions,  when  she  was  captured  by  a  Danish  ship.  The 
ship  had  received  orders  at  Gottenberg  to  go  to  Elsineur  for  further 
orders  from  Beasley,  who  was  one  of  the  house  of  William  Bell  &  Co. 
The  captain  knew  that  Elsineur  was  a  hostile  port.  It  did  not  appear 
that  W.  Bell,  the  partner  resident  in  England,  was  a  partner  in  the 
house  of  America.  A  verdict  was  taken  for  the  plaintiff,  with  liberty 
to  move  for  a  nonsuit,  upon  the  point  whether  sailing  to  Elsineur, 
a  hostile  port,  for  orders,  was  illegal.  The  case  was  argued,  and  has 
been  the  subject  of  long  and  deliberate  consideration  with  us.  The 
question  is,  whether  a  natural-born  subject  of  His  Majesty,  domiciled 
in  a  neutral  country  such  as  the  United  States  of  America  then  were, 
can,  in  respect  of  such  his  domicile,  be  entitled  to  enjoy  the  com- 
mercial benefits  and  privileges  belonging  to  the  citizens  of  that 
country,  and  be  exempt  from  the  disabilities  and  restraints  attaching 
on  a  natural-born  subject  of  this  country.  In  general,  it  may  be  con- 
sidered as  illegal  to  touch  at  a  hostile  port  in  the  course  of  the  voyage. 
In  Dr.  Edward's  Admiralty  Cases,  p.  42,  it  is  laid  down  by  Sir  William 
Scott,  "that  there  is  no  rule  more  clearly  established  in  principle. 
"  than  that  the  port  of  destination,  being  an  interdicted  port,  is 
"  the  port  of  delivery  of  the  cargo  " ;  which,  as  I  understand  it,  means 
that  the  cargo  must  be  presumed  to  be  destined  thither  for  the  purpose 
of  illegal  trade.  And  Sir  William  Scott  adds,  "  that  it  is  impossible  to 
"  relax  that  principle;  if  it  were  once  admitted  that  a  ship  may  enter 
"  an  interdicted  port  to  supply  herself  with  water,  or  any  other  pre- 
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"tence,  a  door  would  be  opened  to  all  sorts  of  fraud  -without  the 
"  possibility  of  preventing  them."  Assuming,  then,  on  general  prin- 
ciples of  reason  and  political  convenience,  that  all  intercourse  with 
the  ports  of  any  enemy  is  illegal,  for  what  purpose  soever  it  may  be, 
the  question  here  is,  whether  such  resort  in  the  case  of  a  natural-born 
subject  domiciled  in  a  neutral  country  stands  upon  a  different  prin- 
ciple. The  case  of  Scott  v.  Schwartz,  Comyn's  Rep.  677,  is  the  first 
case  where  a  question  of  domicile  arose.  That  was  a  question  whether 
the  master  and  the  three-fourths  of  the  mariners,  who  had  come 
from  Riga,  in  Russia,  could  be  considered  as  of  the  country  from 
whence  the  ship  came,  some  of  them  having  been  born  out  of  the 
dominions  of  Russia,  but  being  resident  there.  The  Lord  Chief  Baron 
Comyn,  in  a  most  learned  judgment,  in  which  he  considered  the  law 
of  domicile  with  reference  to  the  Navigation  Act  very  much  at  large, 
declared  himself  of  opinion  that  they  were  men  of  that  country  within 
the  extent  of  the  Navigation  Act.  The  next  case  as  to  how  far  a 
British-born  subject,  domiciled  in  the  United  States  of  America,  could 
be  considered  as  a  citizen  of  America  for  the  purpose  of  commerce, 
so  as  to  partake  in  the  trade  to  the  East  Indies,  by  virtue  of  the 
Treaty,  in  which  the  words  are,  "  that  the  citizens  of  the  United 
"  States  may  trade  between  the  said  territories  and  the  said  United 
"  States,"  was  the  case  of  Wilson  v.  Marryatt,  8  T.R.  31,  which  came 
on  afterwards  in  error,  1  Bos.  and  Pul.  430.  Lord  Kenyon  and  the 
rest  of  the  Court  of  King's  Bench  were  of  opinion  that,  as  Collett 
was  a  citizen  of  this  country  by  birth,  he  could  not  throw  off  his 
allegiance  to  this  country,  but  that  he  was  also  a  citizen  of  America 
for  the  purposes  of  commerce,  it  being  found  that  he  had  been  adopted 
a  citizen  of  that  country ;  and  the  circumstance  of  his  being  a  natural- 
born  subject  here  could  not  deprive  him  of  the  advantages  of  being  a 
citizen  of  that  country.  In  Bos.  &  Pul.,  Eyre,  C.J.,  said — "Upon 
"  what  authority  is  it  said  that  a  natural-born  subject  of  the  King 
"  shall  not  trade  to  the  East  Indies,  though  he  is  an  adopted  subject 
"  of  another  country,  whose  subjects  in  general  are  allowed  to  trade 
"  to  the  East  Indies  1  Shall  it  be  enough  to  say  the  rest  of  the  King's 
"  subjects  are  not  allowed  to  trade  to  the  East  Indies ;  and  therefore 
"you  being  the  King's  subject  shall  not?  He  will  answer,  I  have  a 
"  privilege  which  the  rest  of  the  King's  subjects  have  not.  I  am  the 
"  King's  subject;  but  I  am  also  the  subject  of  the  United  States,  and 
' '  Great  Britain  has  granted  to  the  subjects  of  the  United  States  that 
"  they  may  trade.  He  may  add,  I  have  violated  no  law  of  my  parent's 
"  State  in  procuring  myself  to  be  received  a  subject  of  the  United 
"  States.  She  encourages  the  practice,  for  she  herself  adopts  the 
"  subjects  of  other  States."  But  this  case,  as  well  as  that  of  Scott  v. 
Schwartz,  it  has  been  truly  said,  neither  expressly  nor  necessarily 
establishes  more  than  this,  that  for  ordinary  commercial 
purposes,  and  the  general  objects  of  trade,  a  British-born 
subject  is  capable  of  becoming  the  adopted  subject  of 
another  State,  so  as  to  enjoy  the  privileges  of  commerce 
allowed  to  that  State.  But  when  a  war  breaks  out  with 
the  parent  State,  it  is  said  that  natural  allegiance  requires  that  he 
must  abstain  from  any  act  which  is  contrary  to  the  interests  of  the 
parent  State;  that  trading  with  an  enemy  is  an  act  of  that  description, 
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affording  aid  and  comfort  to  the  enemy;  and  such  trading,  though 
not  of  a  hostile  nature,  may  be  the  means  of  carrying  on  a  treasonable 
intercourse  with  the  enemy.  And  the  same  reason  extends  to  the 
natural-born  subjects  of  any  other  State  who  have  become  the  adopted 
subjects  of  our  own  country,  if  their  parent  State  become  engaged  in 
hostilities.  Whether  these  consequences  have  or  have  not  in  them 
so  much  probable  danger  as  to  require  restriction  is  a  question  of 
political  expediency  well  worthy  perhaps  the  attention  of  the  Legis- 
lature. In  the  meantime  we  cannot  help  remarking  that  the  trading 
with  the  enemy  by  a  natural-born  subject  has,  under  certain  quali- 
fications, been  recognised,  as  appears  by  the  case  of  "  Elizabeth," 
cited  in  Potts  v.  Bell,  8  T.R.  556,  before  Sir  Thomas  Denison  and 
another  common  law  judge,  where  the  goods  which  had  been  taken 
as  coming  from  an  enemy's  port  were  restored  to  a  British-born 
subject,  who  was  established  in  a  foreign  country.  Upon  inquiry 
I  find  that  a  case  has  occurred  at  the  Cockpit,  before  the  present 
Master  of  the  Rolls,  in  which  precisely  the  same  point  was  decided, 
and  in  which  his  honour  concurred.  Contemplating  these  uniform 
authorities,  according  to  which  a  trading  with  an  enemy  by  a  British- 
born  subject  domiciled  abroad  has  been  regarded  as  innocent,  and 
entitled  to  protection  from  condemnation,  it  is  impossible  for  us,  upon 
this  occasion,  to  hold  that  these  cases  were  not  well  decided.  This 
is  only  a  motion  for  a  nonsuit;  and  therefore,  reserving  to  any  one 
of  us  to  consider  this  question,  if  it  should  be  presented  to  us  in 
a  more  solemn  form  for  our  decision,  we  think  that  this  rule  for  a 
nonsuit  ought  to  be  discharged. 

There  is  a  like  rule  pending  in  Bell  and  Others  v.  Buller. 


[Enemy  character  attaches  to  a  British  subject  who  resides  and 
trades  in  the  enemy's  country.] 

M'CONNELL  v.   HECTOR. 

Court  op  Common  Pleas.  3  Bosanquet  and  Puller, 

1802.  113. 

This  was  an  action  of  trespass  de  bonis  asportatis  directed  by  the 
Lord  Chancellor  for  the  purpose  of  trying  a  question  of  bankruptcy. 
The  defendant  pleaded  the  general  issue  and  two  special  pleas  in 
the  first  justifying  the  taking  under  the  statute  13  Eliz.  c.  7,  and  in 
the  second  under  the  statute  1  Jac.  1  c.  15.  To  both  the  special 
pleas    the    plaintiff    replied    De    injurid    sua    propria    absque    tali 


The  cause  was  tried  before  Lord  Alvanley,  C.J.,  at  the  Guildhall 
sittings  after  last  Hilary  term,  when  a  verdict  was  found  for  the 
plaintiff,  with  liberty  for  the  defendant  to  move  the  Court  to  set  that 
verdict-  aside  if,  under  the  following  circumstances,  they  should  think 
the  commission  of  bankruptcy  upon  which  the  defendant  relied  was 
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valid.  The  commission  issued  on  the  petition  of  the  defendant,  who 
was  resident  in  England,  upon  a  debt  due  to  himself  and  his  two 
partners.,  Alexander  Reid  and  James  Hector,  subjects  of  this  country, 
but  resident  and  carrying  on  trade  at  that  time  at  Flushing,  a  port 
belonging  to  the  enemies  of  this  country. 

Best,  Serjeant,  now  moved  for  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  be  had,  contending 
that,  though  it  was  true  that  if  the  debt  upon  which  the  petition 
issued  was  such  as  could  not  be  sued  for  at  law,  it  would  not  be 
sufficient  to  support  the  commission,  yet  as  all  the  three  joint 
creditors  were  British  subjects,  the  mere  circumstance  of  two  of  them 
being  resident  and  trading  in  an  enemy's  country  would  not  bar 
their  right  to  recover;  for  that  in  the  plea  of  alien  enemy  it  is 
necessary  to  aver  that  the  plaintiff  was  born  out  of  the  King's 
allegiance  (see  the  opinion  of  Eyre,  C.J.,  in  the  case  of  Sparen- 
burgh  v.  Bannatyne,  1  Bos.  &  P.  163,  from  which  it  seems  that 
it  is  not  necessary  to  state  the  birth  of  the  party  in  the  plea  of 
alien  enemy),  and  that  he  was  adhering  to  the  King's  enemies, 
neither  of  which  circumstances  could  have  been  alleged  in  this  case; 
that  the  right  of  a  natural-born  subject  of  the  King  can  neither  be 
forfeited  by  time  nor  place,  but  only  by  his  own  misbehaviour 
(1  Bl.  Com.  371),  and  that,  as.  there  was  no  pretence  for  saying 
that  the  two  persons  who  were  resident  at  Flushing  had  so  adhered 
to  the  King's  enemies  as  to  be  guilty  of  treason,  they  had  not 
forfeited  their  right  to  maintain  an  action  for  the  debt  upon  which 
the  commission  was  founded. 

Lord  Alvanley,  C.J. — Most  certainly  every  natural-born  subject 
of  England  had  a  right  to  the  King's  protection  so  long  as  he 
entitles  himself  to  it  by  his  conduct;  but  if  he  live  in  an  enemy's 
country  he  forfeits  that  right.  Though  these  persons,  may  not  have 
done  that  which  would  amount  to  treason,  yet  there  is  a  hostile 
adherence  and  a  commercial  adherence;  and  I  do  not  wish  to  hear 
it  argued  that  a  person  who  lives  and  carries  on  trade  under  the 
protection  and  for  the  benefit  of  a  hostile  State,  and  who  is  so  far 
a  merchant  settled  in  that  State  that  his  goods  would  be  liable  to 
confiscation  in  a  Court  of  Prize,  is  yet  to  be  considered  as  entitled 
to  sue  as  an  English  subject  in  an  English  Court  of  justice.  The 
question  is,  whether  a  man,  who  resides  under  the  allegiance  and 
protection  of  a  hostile  State  for  all  commercial  purposes,  is  not  to  be 
considered  for  all  civil  purposes  as  much  an  alien  enemy  as  if  he  were 
born  there.  If  we  were  to  hold  that  he  was  not,  we  must  contradict 
all  the  modern  authorities  upon  this  subject.  That  an  Englishman, 
from  whom  France  derives  all  the  benefit  which  can  be  derived  from 
a  natural-born  subject  of  France,  should  be  entitled  to  more  right 
than  a  native  Frenchman  would  be  a  monstrous  proposition.  While 
the  Englishman  resides  in  the  hostile  country  he  is  a  subject  of  that 
country,  and  it  has  been  held  that  he  is  entitled  to  all  the  privileges 
of  a  neutral  country  while  resident  in  a  neutral  country  (MarryaU 
v.  Wilson,  1  Bos.  &  P.  430).  I  cannot  therefore  entertain  sufficient 
doubt  upon  this  subject  to  grant  a  rule  to  show  cause. 

Rooke,  J. — I  think  we  ought  not  to  grant  a  rule  to  show  cause. 
It  is  well  known  that  if  an  alien  enemy  be  residing  here  under  the 
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King's  protection  he  may  sue;  but  if  an  Englishman  be  resident  in 
a  hostile  country  the  King  cannot  enable  him  to  sue.  The  reason  of 
the  disability  of  the  person  residing  in  an  enemy's  country  is  that 
the  fruits  of  the  action  may  not  be  remitted  to  a  hostile  country, 
and  so  furnish  resources  against  this  country.  For  that  purpose 
the  case  of  an  Englishman  residing  abroad  does  not  differ  from  any 
other  person.  I  am  of  opinion,  therefore,  that  the  petitioning 
creditor  could  not  have  maintained  an  action  in  this  country  for 
that  debt  which  is  the  foundation  of  the  commission,  and  conse- 
quently that  the  commission  cannot  be  supported. 

Chambre,  J. — The  plea  of  alien  enemy  is  either  in  bar  or  abatement 
of  the  action.  Though  I  do  not  controvert  what  is  laid  down  in 
general  terms  in  Blackstone's  Commentaries,  yet  I  think  many  dis- 
tinctions arise  out  of  that  general  proposition,  and  I  have  no  idea 
that  the  present  commission  can  be  supported. 

Best  took  nothing  by  his  motion. 


[A  British  subject  acquires  enemy  character  by  having  a  civil  or 
personal  domicile  in  the  enemy's  country.] 

O'MEALEY  v.  WILSON  AND  ANOTHER. 

Nisi  Prius.     1808.  1  Campbell,  481. 

Scire  facias  against  the  defendants  as  the  bail  of  one  Newell  (vide 
O'Mealey  v.  Newell,  8  East,  364).  Pleas — 1.  That  plaintiff  long 
before,  and  at  the  time  of  exhibiting  his  bill  against  Newell,  was 
and  now  is  an  enemy  of  our  lord  the  King,  inhabiting  and  dwelling 
within  the  realm  and  territory  of  France,  and  within  the 
allegiance  and  under  the  government  of  the  persona  exercis- 
ing the  powers  of  government  there,  and  that  a  public  and  open 
war  then  was,  and  from  thence  continually  hitherto  has  been,  and 
now  is,  carried  on  and  prosecuted  by  the  said  persons  so  exercising 
the  powers  of  government  in  France  against  our  said  lord  the  King. 
2.  That  plaintiff  is  a  subject  of  France,  and  resides  of  his  own  free 
will  and  pleasure  within  the  territory  of  France,  and  carries  on  trade 
and  commerce  as  such  subject  there.  3.  That  plaintiff  resides  in 
France,  and  adheres  to  the  persons  exercising  the  powers  of  govern- 
ment in  that  country. 

It  appeared  that  Mr.  O'Mealey  has  resided  in  France  for  a  con- 
siderable number  of  years;  that  he  at  present  lives  in  Paris  as  an 
American  citizen;  that  he  is  recognised  as  such  by  the  American 
Ambassador  there  (the  certificate  of  the  American  Ambassador  at 
Paris,  that  the  plaintiff  is  a  citizen  of  the  United  States,  was  offered 
in  evidence,  but  rejected) ;  and  that  he  is  employed  in  presenting 
American  claims  to  the  French  Government;  but  that  he  had  on 
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several  occasions  talked  of  Ireland  as  his  country,  and  of  the  Irish 
as  his  countrymen. 

The  Attorney-General,  for  the  defendants,  contended  that  under 
these  circumstances  the  plaintiff  must  clearly  be  considered  as 
an  alien  enemy. 

Park,  contra,  insisted  that  he  was  to  be  looked  upon  as  an 
American  citizen,  who,  being  a  neutral,  might  maintain  an  action 
in  our  Courts,  though  living  in  an  enemy's  country. 

Lord  Ellenborough — If  a  British  subject  resides  in  an  enemy's 
country  without  being  detained  as  a  prisoner  of  war,  he  is  precluded 
from  suing  here.  Nor  does  it  signify  that  he  is  recognised  as  a 
citizen  by  a  neutral  State.  He  cannot  throw  off  his  allegiance  to  his 
native  sovereign.  Therefore,  if  the  plaintiff  is  an  Irishman  by  birth, 
and  now  voluntarily  resides  and  carries  on  trade  in  France,  the 
defendants-  are  entitled  to  a  verdict  on  each  of  their  three  pleas.  (His 
Lordship  likewise  observed  in  the  course  of  the  trial  that  if  the  plaintiff 
was  domiciled  in  France,  the  place  of  his  birth  was  immaterial;  he 
must  be  considered  as  a  subject  of  that  State  in  which  he  resides  and 
carries  on  commerce,  and,  doing  so  in  a  country  with  which  we  were 
at  war,  to  all  civil  purposes  he  was  an  enemy);  (vide  M'Gonnell  v. 
Sector,  3  B.  &  P.  113;  Brandon  v.  Nesbitt,  6  T.R.  23;  Casseres  v. 
Sell,  8  T.R.  166;  Be  Lunneville  v.  Phillips,  2  N.R.  96;  Kensington 
v.  Inglis,  8  East,  273;  Veribrynen  v.  Wilson,  9  East,  .321). 

Park  then  proposed  to  be  non-suited. 

The  Attorney-General  said  he  remembered  no  instance  in  which 
a  non-suit  had  been  allowed  in  scire  facias. 

Lord  Ellenborough — I  have  no  doubt  that  there  may.  At  any 
period  when  the  plaintiff  is  demandable,  if  he  does  not  appear,  there 
shall  be  judgment  of  non-suit  against  him,  unless  there  be  something 
on  the  record  inconsistent  with  such  a  judgment.  Nothing  of  that 
sort  appears  in  this  case  to  prevent  the  plaintiff  from  abandoning 
his  suit  when  he  is  called  to  hear  the  verdict. 

Plaintiff  non-suited;  (vide  Paxton  v.  Sir  Home  Popham,  10  East, 
366;  Harding  v.  Spicer,  1  Camp.  327). 

Park  and  Panther,  for  the  plaintiff. 

The  Attorney-General  and  Scarlett,  for  the  defendant. 


[Enemy  character  does  not  attach  to  a  British  subject  who  is 
residing  in  a  hostile  State,  unless  he  carries  on  business, 
or  is  personally  domiciled  in  that  country.] 

ROBERTS  v.  HARDY,  WALKER,  AND  OTHERS. 

Court  of  King's  Bench.     1815.  3  Matjle  &  Sblwtn,  533. 

In  trespass  and  false  imprisonment,  to  which  the  defendants  pleaded 
several  justifications  under  the  Statutes  of  Bankrupts  (13  Eliz.  cap.  7, 
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1  Jac.  I.  cap.  15,  5  Geo.  II.  cap.  30),  there  was  a  verdict  for  the 
plaintiff  at  the  sittings  before  Lord  Ellenborough,  C.J.,  against  all 
the  defendants  except  Walker,  damages  Is.,  subject  to  a  case  reserved, 
upon  which  the  question  was,  whether  there  was  a  good,  petitioning 
creditor's  debt  to  found  a  commission  of  bankruptcy  against  the 
plaintiff.     The  material  facts  touching  that  question  were  these — 

The  defendant  Walker  and  one  Coggill  were  partners  in  trade, 
and  between  them  as  such  partners  and  the  plaintiff  there  were 
mutual  accounts,  upon  which  the  plaintiff  was  indebted  to  them  in 
more  than  £100.  In  1811  Coggill,  having  been  for  a  short  time 
in  the  United  States  of  America,  came  to  England,  and  in  July, 
1812,  returned  to  America,  taking  his  wife  and  family  with  him, 
previously  to  which,  viz.,  on  the  18th  of  June,  1812,  the  United 
States  declared  war  against  this  country,  but  that  was  unknown  at 
the  time  when  Coggill  set  sail  from  Liverpool  for  New  York.  An 
Act  of  Congress  was  passed  to  enable  British  subjects  to  quit  America 
within  six  months  from  the  declaration  of  war,  and  during  that 
period  there  was  no  obstruction  to  their  quitting  it,  and  several 
vessels  cleared  out  from  New  York,  where  Coggill  resided,  for  Liver- 
pool, with  British  subjects  on  board.  After  the  six  months  no 
vessels  cleared  out  direct  for  England,  but  some  cleared  out  for 
Lisbon  and  other  places,  and  there  were  some,  though  not  many, 
opportunities  for  British  subjects  to  leave  the  United  States,  of 
which  many  availed  themselves.  Coggill  did  not  leave  the  United 
States,  but  in  consequence  of  an  order  of  Government  that  British 
subjects  who  did  not  take  advantage  of  the  law  should  fix  their 
residence  at  places  to  be  chosen  by  themselves,  sixty  miles  in  the 
interior  from  New  York,  and  five  miles  from  any  navigable  river,  he 
procured  a  passport  when  the  six  months  expired,  and  went  and 
resided  with  his  family  at  a  place  answering  the  description  in  the 
order  of  Government.  He  did  not  trade  there,  nor  was  under  any 
restraint,  except  that  British  subjects  were  ordered  not  to  quit  their 
places  at  their  peril,  but  he  was  at  large,  and,  not  being  a  prisoner 
of  war,  was  not  liable  or  entitled  to  be  exchanged.  At  this  place 
he  resided  when  the  commission  of  bankruptcy  was  issued  against 
the  plaintiff  on  the  petition  of  Walker  and  Coggill  founded  on  the 
above  debt. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  recover;  if  he  be,  the  verdict  to  stand;  if  not,  to  be 
entered  for  all  the  defendants. 

Scarlet,  for  the  plaintiff,  contended  that  the  debt  was  not  good 
to  support  the  commission,  by  reason  that  Coggill,  to  whom  jointly 
with  Walker  it  was  due,  was  resident  in  an  enemy's  country.  And 
he  cited  M'Gonnell  v.  Hector,  3  B.  &  P.  113,  which  he  said  differed 
only  in  this,  that  there  the  partners  were  carrying  on  trade  as  well  as 
resident  in  the  enemy's  country;  but  from  0' Mealy  v.  Wilson,  1 
Campb.  N.P.C.  482,  as  well  as  Be  Luneville  v.  Phillips,  2  N.R.  97, 
it  seems  that  a  voluntary  residence  in  a  hostile  country  is  of  itself 
an  incapacity,  which,  whether  the  party  trades  or  not,  is  an  adhering 
to  the  King's  enemies.  So  here  Coggill  had  his  option  to  quit  or 
remain  in  an  enemy's  country,  and  he  has  chosen  the  latter,  there- 
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fore  his  residence  there  till  explained  is  prima  facie  a  hostile  ad- 
herence. In  3  Rob.  Adm.  R.  17,  et  seq.,  Sir  W.  Scott  discusses  this 
point,  and  in  5  Rob.  Adm.  R.  91  he  considers  it  as  a  circumstance, 
if  a  party  is  beginning  to  take  measures  to  remove  within  a  reason- 
able time  after  the  breaking  out  of  war,  that  ought  to  operate  in 
favour  of  his  claim  to  restitution. 

Lord  Ellenborough,  C.J. — Here  is  a  person,  who  in  a  season  of 
profound  peace  sets  out  for  a  foreign  country,  and  it  does  not 
appear  at  what  time  he  arrived  there,  or  what  time  was  afforded 
him  after  his  arrival,  and  after  the  country  became  hostile,  to  turn 
himself  round  in  order  to  take  measures  for  quitting  it  during  the 
period  allowed  by  law.  Now  constat  that  he  might  not  have  arrived 
there  but  a  very  short  time  before  the  expiration  of  the  six  months. 
It  is  too  much  therefore  to  attach  upon  his  remaining  there,  and 
not  getting  away  from  the  country  upon  its  becoming  hostile,  those 
disabilities  which  belong  to  a  person  who  adheres  to  the  King's 
enemies.  I  reserved  the  point  on  the  authority  of  M'Connell  v. 
Hector,  and  in  deference  to  the  judgment  of  the  Court  of  Common 
Pleas,  and  of  Lord  Alvanley  in  .particular ;  but  there  it  is  observable 
was  a  trading,  and  Lord  Alvanley  states  both  the  residence  and 
trading.  If  that  fact  was  so  here  we  might  draw  the  conclusion. 
The  plaintiff  must  recover  upon  his  own  strength ;  the  defendant 
meets  him  upon  the  bankruptcy,  which  is  prima  facie  good,  but  the 
plaintiff's  reply  is,  that  one  of  the  petitioning  creditors  is  resident 
in  an  enemy's  country,  and  therefore  adhering  to  an  enemy.  But 
I  think  a  mere  residence  is  not  sufficient  to  make  out  that. 

Le  Blanc,  J. — The  case  does  not  state  how  much  within  the  six 
months  the  party  arrived  in  America,  so  that  it  does  not  appear 
what  portion  of  time  he  had  to  avail  himself  of  the  liberty  to  quit 
the  country.  The  case  simply  states  circumstances  whence  a  con- 
clusion is  to  be  drawn,  and  in  the  Court  of  Admiralty  the  judge  is  to 
draw  that  conclusion;  but  we  are  not  to  draw  the  conclusion  from 
a  number  of  facts,  that  the  party  was  adhering  to  the  King's  enemies, 
where  there  is  no  fact  of  adherence  stated. 

Bayley,  J. — Upon  this  case  it  is  left  in  doubt  whether  the  resi- 
dence was  voluntary  or  constrained. 

Judgment  for  the  defendants. 

Littledale  was  to  have  argued  for  the  defendants. 

[Author's  Note. — For  the  purposes  of  the  Trading  with  the  Enemy  Proclama- 
tion, No.  2,  dated  9th  September,  1914,  residence  or  trading  in  the  enemy  country 
attaches  enemy  character  to  a  person  (Article  3).  Does  residence  here  mean 
"personal  domicile"?  It  would  appear  so,  because  the  warning  against  trading 
with  the  enemy  is  directed  not  only  to  persons  resident  or  trading  in  British 
territory,  but  also  to  persons  who  are  temporarily  in  British  territory.  A  dis- 
tinction seems  to  be  drawn  between  residence  and  simply  "  being  in  our 
dominions."    (Article  5).] 


130    LEADING  BRITISH  AND  AMERICAN  CASES. 

[The  Consul  of  a  neutral  State,  who  resides  and  trades  in  the 
enemy  country,  is  deemed  an  alien  enemy.] 

ALBRETCHT  v.  SUSSMANN. 

High  Court  op  Chancery.     1813.  2  Vesbt  and  Bbames,  323. 

The  bill  filed  by  Charles  Albretcht  and  Charles  Dalbruck,  the  former 
born  in  Saxony  and  the  latter  in  Westphalia,  and  both  described  as 
resident  in  France  in  the  character  of  Consuls  of  neutral  States, 
stated  that  the  plaintiffs,  carrying  on  business  together  at  Bordeaux 
as  merchants,  had  employed  the  defendant  as  their  clerk,  and  in 
1808  took  him  into  partnership ;  that  the  profits  of  the  business  had 
been  wholly  received  by  the  defendant,  and  the  accounts  had  never 
been  finally  settled,  so  that  a  large  sum  was  due  to  the  plaintiffs ; 
that  the  defendant  had  attached  goods  of  the  plaintiffs,  sent  under 
a  licence  to  their  correspondents  in  London,  on  account  of  a  sum 
alleged  to  be  due  to  him  for  his  salary;  praying  an  account  and 
payment,   and  an  injunction. 

The  defendant  put  in  a  plea  both  to  the  Relief  and  Discovery; 
that  the  plaintiffs  were  aliens,  born  in  foreign  parts,  out  of  the 
allegiance  of  the  King,  namely,  Albretcht,  in  Saxony,  and  Dalbruck, 
in  Westphalia ;  and  that  the  plaintiffs  before  and  at  the  time  of  ex- 
hibiting their  bill  were,  and  now  are,  enemies  of  the  King,  voluntarily 
inhabiting  and  carrying  on  trade  within  the  realm  and  territory  of 
France  and  within  the  allegiance  and  under  the  Government  of  the 
persons  exercising  the  powers  of  Government  there,  such  person  being 
at  war  with,  and  enemies  of,  the  King ;  and  that  the  plaintiffs  were 
adhering  to  the  said  enemies,  &c. 

Sir  Samuel  Romilly  and  Mr.  Sidebottom  in  support  of  the  plea. 

This  plea  of  alien  enemy  is  good  in  equity,  as  at  law  (on  this  plea 
see  Lord  Redesdale's  Tr.  Ch.  PI.  p.  188,  and  Mr.  Cooper's  Tr. 
Ch.  PI.  p.  247,  and  the  authorities  there  cited).  All  that  it  is 
incumbent  on  the  defendant  to  show  is  that  the  plaintiffs  were  born 
out  of  the  realm,  and  are  resident  in  a  State  at  war  with  this  country. 
A  decision  lately  in  the  Court  of  Exchequer,  between  these  parties, 
that  a  plea  of  alien  enemy  would  not  hold  to  a  bill  of  discovery, 
cannot  apply  to  this  bill,  which  prays  relief;  and  the  law  is  clearly 
settled,  by  numerous  cases,  that  an  alien  enemy,  not  resident  here 
by  the  permission  of  the  Government,  is  under  a  personal  disability 
to  institute  a  suit  either  at  law  or  in  equity,  and  whatever  right  he 
has  is  forfeited  to  the  Crown — Sparenburgh  v.  Bannatyne,  1  Bos.  & 
Pull.  163;  De  Ijuneville  v.  Phillips,  2  New  Rep.  97;  0' Mealy  v. 
Wilson,  1  Camp.  482;  M'Connell  v.  Hector,  3  Bos.  &  Pull.'  113. 

Mr.  Leach  and  Mr.  Shadwell  for  the  plaintiffs. 

Admitting  that  it  is  unnecessary  in  a  plea  of  this  kind  to  aver 
that  the  plaintiffs  are  alien  enemies  born,  that  residence  in  an  enemy's 
country  is  sufficient,  the  purpose  of  this  residence,  authorised  by  the 
law  of  nations,  appears  on  the  face  of  the  bill.       The  plaintiffs  not 


ALBEETCHT   v.    STJSSMAN.  131 

being  resident  in  a  hostile  character,  the  question  is,  whether  such 
a  residence  can  exclude  their  right  of  suing,  assuming  that  Saxony 
and  Westphalia  are  at  least  neutrals,  if  not  in  amity  with  this 
country,  the  plea  having  no  averment  that  they  are  alien  enemies. 
The  late  case  in  the  Exchequer  must  govern  this.  The  counter 
demand  which  the  plaintiffs  have  against  the  defendant,  though  not 
a  ground  of  set-off  at  law,  is  a  good  defence  here. 

The  whole  object  of  the  bill  is  matter  of  defence,  and  this  plea, 
which  receives  no  favour  in  the  Courts,  would  in  this  instance  produce 
manifest  injustice. 

Sir  Samuel  Romilly,  in  reply. 

The  residence  of  the  plaintiffs  in  France,  as  Consuls  of  States  in 
amity  with  this  country,  is  not  brought  forward  by  a  distinct  allega- 
tion in  the  bill,  appearing  only  in  their  description ;  but  admitting 
that  as  a  fact,  the  plaintiffs,  as  private  individuals,  carrying  on 
business,  and  thus  increasing  the  wealth  and  promoting  the  prosperity 
of  a  hostile  country,  have  no  claim  to  the  protection  that  would 
otherwise  be  due  to  their  public  character. 

The  plea  alleges  distinctly  that  they  are  adhering  to  the  King's 
enemies.  If  the  late  case  in  the  Court  of  Exchequer  was  decided  on 
the  ground  that  the  bill  was  a  defensive  measure,  it  bears  no  re- 
semblance to  this  case  upon  a  bill  praying  equitable  relief.  That 
decision  is  new,  and  contradicts  Dauhigny  v.  Bavallon,  2  Anstr.  462. 
The  effect  of  this  plea  may  be  injustice  in  a  particular  instance,  but  it 
stands  upon  grounds  of  public  policy. 

The  Vice-Chancellor — If  the  description  of  the  plaintiffs,  as 
Consuls  of  neutral  States,  constitutes  a  sufficient  averment  so  as  to 
put  that  fact  in  issue,  the  question  is,  whether  merchants  residing 
and  carrying  on  business  in  France,  and,  as  is  distinctly  averred  by 
the  plea,  adhering  to  the  King's  enemies,  are,  in  respect  of  their 
diplomatic  character,  exempted  from  the  general  disability  to  sue 
in  an  English  Court  of  Justice  which  attaches  upon  an  alien  enemy  ; 
and  in  my  opinion  they  are  not  so  exempted. 

The  next  objection  to  the  plea  is,  that  this  bill  is  a  mere  matter 
of  defence,  seeking  no  relief  beyond  the  means  of  resisting  the  action 
brought  by  the  defendant  and  establishing  an  equitable  set-off.  The 
case  in  the  Court  of  Exchequer  has  gone  the  length  of  deciding  that 
to  a  bill  merely  for  discovery,  as  a  defence  at  law,  this  plea  would  not 
hold.  In  that  case,  which  I  recollect,  the  Court  had  great  diffi- 
culty; and  they  considered  the  bill  merely  as  a  defence  at  law;  and 
the  principle  seems  to  have  been  that  if  an  alien  may  be  sued  at 
law,  as  he  would  be  allowed  process  to  compel  the  attendance  of  his 
witnesses,  he  should  have  a  discovery  for  the  same  purpose ;  but  I 
did  not  understand  the  Court  to  lay  down  that  an  alien  enemy  could 
have  any  relief,  or  anything  but  discovery  merely,  and  a  decision 
to  that  effect  would  lead  to  the  most  extensive  consequences.  The 
argument  from  the  injustice,  which  may  be  the  effect  of  this  plea 
in  the  particular  instance,  is  answered  by  the  observation  that  it 
stands  on  public  grounds.  An  alien  enemy  not  only  has  not  the 
right  to  sue,  but  has  not  the  right  to  the  property,  which  is  forfeited 
to  the  Crown ;  and  the  failure  of  private  justice,  assuming  that  to  be 
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the  result  of  the  plea,  is  a  sacrifice  due  to  public  policy.  This  plea, 
therefore,  being  a  substantial  bar  to  the  suit,  and  containing  all 
necessary  averments,  must  be  allowed. 

From  this  decree  the  plaintiffs  appealed. 

Mr.  Leach  and  Mr.   Shadwell  in  support  of  the  appeal. 

Sir  Samuel  Romilly  and  Mr.  Sidebottom  for  the  decree. 

The  Lord  Chancellor — Against  this  plea  of  alien  enemy  it  is  con- 
tended, in  the  first  place,  that  there  is  a  specialty  in  the  case ;  the  bill 
representing  the  plaintiffs  as  Consuls  of  neutral  States,  and  being 
invested  with  that  character,  it  is  insisted  that  the  plea  cannot  be 
maintained.  To  that  the  answer  is,  that  the  bill  contains  no  aver- 
ment, that  the  plaintiffs  are  Consuls ;  to  which  I  am  inclined  to 
assent;  but  if  the  difficulty  turned  on  that,  I  should  have  permitted 
them  to  amend  by  stating  that  fact.  For  the  purpose,  therefore, 
of  expressing  my  opinion  on  this  case,  I  shall  take  the  bill  as  averring 
that  the  plaintiffs  are  Consuls. 

It  is  then  contended  that,  if  they  are  residing  there  as  Consuls, 
that  character  cannot  protect  them,  acting  as  merchants ;  and  the 
first  question  is,  whether  this  is  a  good  plea  to  a  bill  of  discovery. 
With  reference  to  that  point  there  have  been  two  decisions  in  the 
Courts  of  Exchequer  contradicting  each  other,  and  at  the  distance  of 
twenty  years.  The  ground  of  the  last  decision  was  that  the  de- 
fendant at  law  was  entitled  to  a  discovery  to  defend  himself  against 
the  action  brought  against  him.  It  is,  however,  necessary  to  deter- 
mine in  this  case  which  of  the  decisions  in  the  Court  of  Exchequer 
is  right ;  as,  I  apprehend,  it  is  now  settled  that  if  a  plaintiff  is  not 
entitled  to  relief,  and  he  files  his  bill  for  discovery  and  relief,  he  is 
not  entitled  to  the  discovery,  but  if  he  is  entitled  to  discovery  only, 
the  bill  must  be  framed  for  that  purpose  [Gordon  v.  SimMnson,  11 
Ves.  599  ;  Baker  v.  Mellish,  10  Ves.  544,  and  the  note  (a)  553) ;  and 
this  bill,  beyond  the  discovery,  requires  relief  by  an  account  and 
payment  and  an  injunction. 

It  is  urged  that  the  plaintiffs,  being  Consuls,  cannot  be  treated 
as  neutrals,  as  they  might  have  been  if  they  had  not  a  commercial 
establishment  in  an  enemy's  country;  and  I  am  of  opinion,  fortified 
by  having  recourse  to  those  best  qualified  to  inform  me,  that  if  a 
Consul,  or  a  person  having  even  higher  privileges,  residing  in  an 
enemy's  country,  not  content  with  acting  in  that  character,  embarks 
in  mercantile  transactions,  his  individual  character  is  not  merged  in 
his  national  character,  which  cannot  protect  him  from  the  conse- 
quences of  those  transactions.  It  is  therefore  the  habit,  not  only  of 
this  country  but  of  others,  to  confiscate,  as  enemy's  property,  the 
goods  of  such  persons  so  acting;  as  if  one  of  the  King's  subjects 
engaged  in  trade  in  an  enemy's  country,  his  property  would  be  con- 
fiscated, and  he  would  not  be  allowed  to  sue  here.  The  question  is, 
whether  there  really  is  in  this  respect  any  difference  between  a  neutral 
and  one  of  the  King's  subjects.  I  do  not  find  that  there  is  any, 
a  neutral  so  residing  being  what  is  called  an  enemy  merchant.  On 
the  whole  this  plea  meets  the  case,  and  therefore  the  decree  of  the 
Vice-Chancellor ,  allowing  it,  must  be  affirmed. 
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[A  British  corporation,  surprised  by  the  outbreak  of  war  between 
Great  Britain  and  the  country  where  it  has  a  commercial 
domicile,  is  allowed  time  to  free  itself  from  its  commercial 
engagements  and  effect  a  removal  of  its  property.] 

NIGEL  GOLD  MINING  COMPANY,  LIMITED,  v.  HOADE, 

1901.  Law  Reports,  2  King's  Bench,  849. 

Insurance — Insurance  of  Products  of  Mine  in  Foreign  Country — 
Declaration  of  War— Seizure  by  Enemy's  Government  of  Things 
Insured — Validity  of  Insurance — Public  Policy. 

The  plaintiffs  were  registered  as  a  joint  stock  company  in  Natal, 
their  only  property  being  a  gold  mine,  owned  and  worked  by  them  in 
the  Transvaal.  Before  October,  1899,  when  war  was  declared  between 
the  Transvaal  Republic  and  this  country,  the  plaintiffs  had  effected 
with  the  defendant,  a  British  subject,  a  policy  of  insurance  of  certain 
gold  products  of  their  mine,  the  perils  insured  against  including 
"  enemies,"  and  "  arrests,  restraints,  and  detainment  of  kings, 
"princes,  and  people."  A  few  days  after,  war  was  declared  the 
agents  of  the  Transvaal  Government  seized  and  carried  away  some 
of  the  gold  products  insured.  The  plaintiffs  had  shut  down  their 
mine  when  war  was  declared,  and  there  was  nothing  to  show  that 
they  intended  to  continue  their  business  or  mining  operations  in  the 
Transvaal  afterwards.  In  an  action  on  the  policy  to  recover  in 
respect  of  the  gold  products  so  seized — 

Held  that  there  was  no  ground  of  public  policy  which  prevented 
the  policy  of  insurance  from  continuing  in  force  after  war  was 
declared,  and  therefore  that  the  plaintiffs  were  entitled  to  recover. 

Commercial  cause,  tried  before  Mathew,  J. 

The  action  was  brought  to  recover  moneys  alleged  to  be  due  under 
a  policy  of  insurance,  dated  May  17,  1899,  of  certain  property  at 
the  plaintiff  company's  gold  mine  situate  in  the  Transvaal  Republic. 

The  following  statement  of  the  facts  proved  or  admitted  at  the 
trial,  and  the  inferences  drawn  therefrom  by  the  learned  judge,  is 
taken  from  his  written  judgment  (2  K.B.   853):  — 

This  was  an  action  on  a  policy  of  insurance  effected  by  the  plaintiff 
company  with  the  defendant,  an  underwriter  at  Lloyd's.  The  sub- 
ject-matter of  the  insurance  is  described  in  the  policy  as  "  amalgam, 
"  precipitates  from  cyanide  and  chlorination  processes,  lead  bullion, 
"  and  gold  bars."  So  small  was  the  apprehension  when  the  policy 
was  effected  that  peaceful  relations  with  the  South  African  Republic 
would  be  disturbed  that  the  premium  was  only  6d.  per  cent.  The 
policy  provided  for  the  commencement  of  the  risk  with  reference  to 
the  different  subjects  insured,  and  protected  the  property  while  on 
the  premises  at  the  plaintiffs'  mine  in  the  Transvaal  and  until  de- 
spatched therefrom.  In  the  ordinary  course  a  second  policy  would 
have  protected  the  gold  while  being  carried  to  England.       The  risk 
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on  the  amalgam  commenced  when  taken  from  the  plates  and  entered 
in  the  amalgam  register.  The  policy  contained  in  print  the  usual 
capture  clause.  The  perils  insured  against  were  the  ordinary  ones 
enumerated  in  a  Lloyd's  policy,  including  "fire  .  .  .  enemies 
"  .  .  .  thieves  .  .  .  arrests,  restraints,  and  detainments  of 
"  all  kings,  princes,  and  people,"  and  there  was  added  in  writing 
the  following  clause: — "This  insurance  covers  and  includes  risk  of 
"  theft,  larcency,  burglary,  and  all  and  every  risk,  whether  loss  arise 
"  from  want  of  integrity  of  assured's  employees  or  otherwise.  To 
"  pay  average  irrespective  of  percentage.  This  instrument  is  not 
"  to  be  deemed  a  sea  insurance  policy."  The  last  words  appear  to 
be  a  provision  with  reference  to  possible  stamp  objections.  The 
plaintiff  company  were  the  owners  of  a  gold  mine  in  the  Transvaal, 
and  on  October  17,  1899,  after  the  commencement  of  the  war,  the 
agents  of  the  Transvaal  Government  seized  and  carried  away  from 
the  mine  780  ounces  of  amalgam,  and  in  February,  1900,  there  was  a 
further  seizure  by  agents  of  the  Government  of  106  ounces  of 
amalgam.  This  latter  quantity  had  not  been  entered  in  the 
amalgam  register  until  some  days  after  the  seizure.  In  the  year 
1888  the  plaintiff  company  had  been  registered  in  Natal  as  a  joint 
stock  company.  Subsequently,  the  company  had  received  a  supple- 
mental incorporation  in  the  Transvaal.  The  Object  of  this  pro- 
ceeding was  to  enable  the  company  to  sue  and  be  sued  in  the  Trans- 
vaal in  its  corporate  name,  and  to  obviate  the  difficulty  under 
Transvaal  law  of  representing  a  foreign  company  under  power  of 
attorney.  I  am  satisfied  from  the  evidence  given  in  the  case  that 
this  additional  incorporation  was  supplemental  and  ancillary  only, 
and  did  not  alter  the  status  of  the  Natal  company.  A  branch  office 
had  been  opened  at  Johannesburg,  but  it  was  only  used  for  transfer 
of  shares,  and  transacted  no  other  business.  The  only  property  of 
the  company  was  the  gold  mine  in  the  Transvaal.  There  was  a 
resident  manager  and  secretary,  and  the  working  of  the  mine  was 
controlled  by  a  committee  of  directors,  who  went  up  from  Natal  for 
the  purpose  every  month. 

Joseph  Walton,  E.C.,  and  Lord  Robert  Cecil,  K.C.  (Loehnis  with 
them),  for  the  defendant.  The  defendant  is  not  liable  on  the  facts 
proved  by  the  plaintiffs.  The  loss  is  not  covered  by  the  policy. 
The  only  risks  insured  against  are  those  described  in  the  written 
clause  of  the  policy,  which  supersedes  the  printed  clause,  and  those 
risks  do  not  include  capture  by  the  King's  enemies.  At  any  rate, 
the  policy  does  not  cover  the  seizure  in  February,  1900,  because  the 
amalgam,  when  the  seizure  took  place,  had  not  been  taken  from  the 
plates  and  entered  in  the  amalgam  register. 

Next,  when  war  was  declared  the  policy  ceased  to  be  effective, 
because  the  subject-matter  of  the  insurance  must  be  deemed  to  have 
then  been  enemies'  property.  The  insurance  cannot  be  enforced, 
because  it  would  be  allowing  a  subject  of  this  country  to  lend  his 
assistance  to  protect  by  insurance  the  property  and  commerce  of  the 
subjects  of  a  country  with  which  hostilities  are  being  carried  on,  and 
a  proviso  that  the  insurance  should  not  extend  to  any  loss  happening 
during  the  existence  of  hostilities  must  be  read    into    the  policy. 
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Brandon  v.  Curling,  1803,  4  East,  410,  7  R.R.  592;  judgment  of 
Lord  Ellenborough,  4  East,  at  p.  417.  The  plaintiffs'  property,  and 
the  produce  of  it,  was  Transvaal  property,  being  part  of  the  natural 
resources  of  that  country.  It  was  therefore  stamped  with  a  hostile, 
character ;  and  if  shipped  even  before  the  war  broke  out  would  have 
been  liable  to  seizure  at  sea  as  lawful  prize.  A  British  subject  who 
is  in  a  hostile  country  when  war  is  declared  is,  in  respect  of  his 
personal  prdperty  there,  clothed  with  a  hostile  domicile  unless  he 
does  his  best  to  get  out  of  the  country.  The  principle  is  stated  in 
various  authorities,  both  English  and  American,  and  by  writers  on 
international  law.  The  "  Phcenix,"  1803,  5  C.  Rob.  20;  The 
"  Vrow  Anna  Catharina,"  1804,  5  C.  Rob.  161;  Society  for  the 
Propagation  of  the  Gospel  v.  Wheeler,  1814,  2  Gall.  105  ;  The  "  San 
"Jose  Indiano,"  1814,  2  GalL  268;  The  "  Venus,"  1814,  8  Cranch, 
253 ;  Bentzon  v.  Boyle,  1815,  9  Cranch,  191 ;  Twiss,  Law  of  Nations 
in  Time  of  War,  2nd  ed.,  p.  306;  Upton  on  Marine  Warfare  and 
Prize  Law,  pp.  149,  150;  Dicey  on  the  Conflict  of  Laws,  p.  135. 
The  plaintiffs,  being  incorporated  in  the  Transvaal,  were  qua  their 
property  in  that  country  Transvaal  subjects  when  the  war  broke  out ; 
it  makes  no  difference  that  they  were  also  incorporated  in  Natal. 

Scrutton,  K.C.,  and  Balloch,  for  the  plaintiffs,  in  reply — The 
printed  part  of  the  policy,  which  enumerates  the  perils  insured 
against,  is  not  superseded  by  the  written  part,  though  it  may  be 
conceded  that  some  words  which  apply  only  to  ships  must  be  discarded. 
There  is  no  ground  of  public  policy  to  prevent  the  plaintiffs  from 
recovering.  They  are  not  alien  enemies,  nor  have  they  lent  assist- 
ance to  the  King's  enemies.  All  the  cases  cited  are  of  old  date, 
and  the  rule  with  respect  to  public  policy  which  is  stated  in  some  of 
them  would  not  be  followed  at  the  present  day.  See  the  judgment 
of  Lord  Watson  in  Nordenfelt  v.  Maxim  Nordenfelt  Guns  and 
Ammunition  Company,  1894,  A.C.  535,  at  p.  553  ;  Printing  and 
Numerical  Registering  Company  v.  Sampson,  1875,  L.R.  19  Eq. 
462,  at  p.  465  ;  per  Jessel,  M.R.,  and  the  judgments  of  A.  L.  Smith, 
M.R.,  and  Romer,  L.J.,  in  Driefoniem  Consolidated  Gold  Mines, 
Limited  v.  Janson,  1901,  2  K.B.  419.  This  is  not  a  case  in  which 
enemies'  goods  were  insured  against  British  capture,  or  in  which  the 
property  of  a  neutral  found  in  an  enemies'  country  has  been  seized, 
The  facts,  therefore,  do  not  bring  it  within  the  authorities  relied 
on  for  the  defendant.  The  mere  fact  of  the  incorporation  of  the 
plaintiff  company  in  the  Transvaal,  for  convenience  in  enabling 
tihe  company  to  sue  and  be  sued  there,  does  not  make  them 
Transvaal  subjects.  Cur.   adv.    vult. 

26th  July. — Mathew,  J.,  after  stating  the  facts  set  forth  ante, 
proceeded.  The  first  point  made  for  the  defendant  was  that  the  loss 
was  not  covered  by  the  policy.  It  was  said  that  the  written  clause 
superseded  what  was  in  print,  and  that  the  only  losses  covered  were 
those  described  in  writing.  This  does  not  seem  to  me  the  true  con- 
struction of  the  policy.  The  printed  matter  is  not  repugnant  to  or 
inconsistent  with  what  is  written ;  both  clauses  describe  the  risks  in- 
tended to  be  insured.       As  to  the  second  seizure,  the  defendant  con- 
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tended  that  the  policy  had  not  attached  by  reason  of  the  failure  to 
register  the  amalgam.  The  condition  of  registration  was  an 
important  protection  to  the  underwriter,  and  its  omission,  in  my 
judgment,  prevents  the  loss  from  being  recoverable. 

The  main  contention  of  the  defendant's  counsel  was  that  the 
subject-matter  of  insurance  was  enemies'  property,  and  that  after  a 
declaration  of  war  the  policy  had  become  ineffective.  It  was  pointed 
out  that  the  company  had'  been  carrying  on  their  business  within  the 
territories  of  the  South  African  Republic,  and  had  acquired  a  com- 
mercial domicile  in  the  Transvaal,  and  that  the  products  of  their 
mine  were  Transvaal  and  not  British  property,  and  it  was  urged 
that,  from  the  time  when  war  was  declared,  the  property  was 
stamped  with  a  hostile  character,  and  on  the  high  seas  would  be 
subject  to  capture  and  condemnation  as  lawful  prize.  In  support  of 
this  contention  recourse  was  had  to  the  authority  of  cases  decided 
in  the  English  and  American  Prize  Courts  in  the  early  part  of  the  last 
century.  There  can  be  little  doubt  that  these  cases  would  not  be 
followed  now,  and  even  when  those  decisions  were  pronounced  their 
authority  was  rejected  by  eminent  lawyers.  (See  The  "  Venus," 
8  Cranch,  253,  at  p.  279.)  The  sounder  opinion  would  seem  to  be 
that  the  subject  of  one  country,  surprised  by  a  declaration  of  war 
in  the  country  where  he  has  a  commercial  domicile,  ought  to  have 
time  allowed  him  to  free  himself  from  his  commercial  engagements 
and  effect  a  removal  of  his  property.  The  conflicting  opinions  upon 
this  subject  are  discussed  with  great  ability  in  Duer  on  Marine 
Insurance,  vol.  i.,  lecture  5.  In  this  case  there  was  no  indication 
of  any  intention  on  the  part  of  the  Natal  company  to  continue  their 
business  in  the  Transvaal  after  war  had  been  declared.  There  was 
no  evidence  of  any  intention  on  the  part  of  the  company  to  continue 
their  mining  operations  while  the  war  continued.  No  authority  was 
cited  to  show  that  the  supposed  rule  relied  upon  by  the  defendant  had 
ever  been  recognised  by  or  adopted  in  insurance  law.  I  am  satisfied 
that  for  the  purposes  of  this  case  the  gold  products  in  question  are 
not  to  be  regarded  at  the  time  of  the  seizure  as  enemies'  property 
merely  by  reason  of  the  commercial  domicile  of  the  company  when 
war  was  declared. 

But  the  same  result  was  sought  to  be  reached  in  a  different  way. 
It  was  said  that  the  plaintiff  company  had  a  two-fold  character. 
It  was  a  British  company  and  a  Transvaal  company ;  it  was 
amphibious,  and  was  at  once  friendly  and  hostile.  It  was  urged 
that  the  goods  should  be  deemed  to  be  Transvaal  goods,  and  that 
the  company  should  be  deemed  to  be  a  Transvaal  company,  and  that 
to  indemnify  the  plaintiffs  should  be  deemed  to  be  an  addition  to  the 
resources  of  the  Transvaal  Government,  and  therefore  to  be  against 
public  policy.  But  this  argument  seems  to  me  to  offer  a  series  of 
fictions  in  lieu  of  the  plain  facts.  I  am  of  opinion  that  the  gold 
products  in  question  were  British  goods,  and  were  seized  by  a  hostile 
force,  and  that  the  loss  is  covered  by  the  policy.  My  judgment  is 
therefore  for  the  plaintiff  company. 

Judgment  for  the  plaintiffs. 


TRADING    WITH    THE    ENEMY. 
(i)   General   Rule. 

[Trading  with  the  enemy,  without  the  King's  lieence,  is  illegal. 
So  it  is  illegal  for  a  British  subject,  without  such  licence, 
to  bring,  even  in  a  neutral  ship,  goods  from  an  enemy's 
port,  whieh  have  been  purchased  by  an  agent,  resident  in 
the  enemy's  country,  after  the  outbreak  of  war ;  although 
it  may  not  appear  that  such  goods  were  purchased  from 
the  enemy.] 

POTTS  v.  BELL  AND  OTHERS,  IN  ERROR. 

Court  of  King's  Bench.        8  Durnford  and  East's  T.R.  548. 
1800. 

Upon  a  writ  of  error  brought  from  the  Court  of  Common  Pleas,  it 
appeared  that  Bell  and  others  brought  an  action  against  Potts  upon 
a  policy  of  insurance  on  the  ship  "  Elizabeth  "  and  goods  on  board, 
at  and  from  Rotterdam  to  Hull,  with  liberty  to  touch  and  stay  at 
any  ports  or  places,  &c,  and  declared  as  for  a  loss  of  the  goods 
loaded  on  board  by  capture  by  enemies.  There  were  other  counts 
for  money  had  and  received,  and  upon  an  account  stated,  to  which 
the  general  issue  was  pleaded. 

At  the  trial  a  verdict  was  found  for  the  plaintiffs  below,  and  a 
bill  of  exceptions  was  tendered  and  allowed  on  the  part  of  the 
plaintiff  in  error,  whereby  it  appeared  that  at  the  trial  the  plaintiffs 
below  proved  in  evidence  the  policy  of  assurance  in  the  declaration 
mentioned,  subscribed  by  Potts,  and  dated  the  7th  of  December, 
1797 ;  and  that  the  policy  was  effected  in  London  by  Barrett  & 
Company,  insurance  brokers  there,  by  the  orders,  and  for  the  benefit 
and  risk  of  the  plaintiffs,  then  and  still  being  British  subjects 
resident  in  London,  and  interested  in  the  goods  insured  to  the 
value  mentioned.  That  the  ship  "  Elizabeth  "  was  a  neutral  ship 
belonging  to  H.  Bannerman  &  Son,  of  Greetsil  and  Embden,  in 
Prussia,  bound  on  the  voyage  insured  from  Rotterdam  to  Hull,  and 
that  the  clearance  of  the  ship  was  ostensibly  from  Rotterdam  to 
Norden,  because  the  persons  then  exercising  the  powers  of  govern- 
ment in  the  United  Provinces  would  not  permit  the  ship  to  be 
cleared  out  from  Rotterdam  to  Hull,   or  any   other  port  of  Great 
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Britain ;  and  that  the  goods  insured,  consisting  of  sixty  casks  of 
madders,  were  laden  on  board  the  "Elizabeth"  at  Rotterdam,  to 
be  conveyed  from  thence  to  Hull  by  one  Robert  Twiss,  then  being 
the  agent  of  the  plaintiffs  below,  and  residing  at  Rotterdam,  by 
their  orders  and  for  their  use,  and  were  consigned  by  him  to 
Messrs.  Hewson  &  Gunnes,  at  Hull,  who  then  were  the  agents 
of  the  plaintiff  below,  by  their  order  and  for  their  sole 
account  and  risk.  That  the  ship  "Elizabeth,"  having  the 
goods  insured,  afterwards  on  the  18th  December,  1797,  sailed 
from  Rotterdam  for  Hull,  and  was  captured  on  her  voyage  the 
next  day  by  a  French  ship,  an  enemy  of  the  King;  whereupon 
the  counsel  for  the  plaintiff  in  error,  on  his  part,  proved  in  evidence 
that  the  said  sixty  casks  of  madders,  before  the  lading  of  them 
on  board  the  "  Elizabeth,"  and  before  the  policy  was  subscribed, 
were  purchased  by  Twiss  their  agent,  resident  at  Rotterdam,  in 
order  to  be  sent  from  Rotterdam  to  Hull,  on  their  account  and  risk 
at  London,  and  were  afterwards  laden  on  board  the  ship  at  Rotterdam 
for  that  purpose.  The  six  bills  of  exchange  were  drawn  by  Twiss 
in  payment  for  the  madders  at  Rotterdam,  but  dated  at  Hamburg, 
upon  the  defendants  in  error ;  and  which  bills,  having  been  indorsed 
by  the  payees  thereof  respectively,  were  afterwards  duly  accepted 
and  paid  by  the  said  defendants  in  error  in  London.  That  before 
and  at  the  time  of  the  said  purchase  of  the  said  sixty  casks  of 
madders  by  Twiss,  and  of  the  loading  of  them  on  board  the 
"  Elizabeth,"  in  order  to  be  conveyed  from  Rotterdam  to  Hull,  for 
and  on  account  of  the  defendants  in  error,  and  also  before  and  at 
the  time  that  the  plaintiff  in  error  subscribed  the  policy  of 
assurance  thereon,  and  before  and  at  the  time  of  the 
ship's  departure  from  Rotterdam  towards  Hull,  and  of 
the  capture  of  the  said  ship  and  madders  as  aforesaid, 
hostilities  had  commenced,  and  still  existed  between  Great  Britain 
and  the  persons  exercising  the  powers  of  government  in  the  said 
United  Provinces.  That  the  plaintiff  in  error  also  proved  the  pay- 
ment of  the  premium  into  Court  in  this  action;  whereupon  the 
counsel  for  the  plaintiff  in  error  insisted  at  the  trial  that  upon  the 
matter  so  proved  in  evidence,  the  plaintiffs  below  were  not  entitled 
to  recover  against  him;  that  the  policy  upon  the  said  madders  was 
void,  for  that  it  is  not  lawful  for  British  subjects  to  carry  on  trade 
with  any  nation  which  at  the  time  is  in  a  state  of  open  war  and 
hostilities  with  Great  Britain,  nor  to  purchase  any  goods  in  such 
nation,  and  import  them  from  thence  to  Great  Britain.  The  bill 
of  exceptions  then  stated  the  judge's  direction  to  the  jury  to  find  a 
verdict  for  the  plaintiffs  below,  the  finding  of  such  verdict  accord- 
ingly, and  the  assignment  of  errors  thereon  in  the  usual  form. 

This  case  was  first  argued  in  Michaelmas  term  last. 

Gibbs  for  the  plaintiff  in  error — This  is  an  illegal  insurance, 
because  it  was  made  to  protect  the  transportation  of  goods  purchased 
in  an  enemy's  country  into  this ;  and  by  the  common  law  all  trading 
with  an  enemy  is  illegal.  It  appears  on  the  record  that  there  was 
open  war  between  this  country  and  Holland ;  that  during  that  time 
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Bell's  agent,  resident  in  the  enemy's  country,  purchased  the  goods 
in  question  for  him  there,  which  is  direct  trading  with  an  enemy ; 
and  that  Bell  afterwards  made  the  contract  with  Potts,  on  which 
this  action  was  brought  in  order,  to  secure  to  himself  the  benefit  of 
such  illegal  trading.  But  if  the  original  act  were  unlawful,  no 
subsequent  contract  for  giving  it  effect  can  be  supported  in  law. 
Trading  with  an  enemy  has  always  been  deemed  illegal  in  a  subject, 
on  account  of  the  mischievous  consequences  which  ensue  from  it. 
The  intercourse  which  it  creates  between  subjects  of  hostile  States 
necessarily  tends  to  facilitate  the  conveyance  of  intelligence  to  the 
enemy.  The  practice  of  granting  licences  by  the  Crown  from  such 
an  intercourse  in  particular  cases,  from  the  earliest  times  down  to 
the  present,  shows  strongly  what  the  common  law  is  in  this  respect ; 
in  addition  to  which  there  is  a  direct  authority  against  the  legality 
of  such  a  trading,  in  2  Rol.  Abr.  173,  pi.  3  (tit.  Prerogative  L. 
Guerre) ;  where  trading  with  Scotland,  then  in  a  state  of  general 
enmity  with  this  kingdom,  was  deemed  illegal;  but  the  merchants 
having  acted  under  a  licence  granted  to  them  by  the  keepers  of 
the  truce,  were  pardoned  by  the  King.  This  was  adverted  to  in 
the  case  of  Gist  v.  Mason,  1  Term  Rep.  84,  by  Lord  Mansfield,  who 
also  mentioned  another  instance,  where  trading  with  an  enemy  was 
deemed  unlawful,  from  a  note  given  to  him  by  Lord  Hardwioke  on 
a  reference  to  all  the  judges  in  the  time  of  King  William  III. — 
whether  it  were  a  crime  at  common  law  to  carry  corn  to  an  enemy? 
— who  were  of  opinion  that  it  was  a  misdemeanour.  Lord  Mansfield 
also  there  said  that,  by  the  maritime  law,  trading  with  an  enemy 
is  cause  of  confiscation  in  a  subject.  Upon  the  same  principle,  it 
was  holden  illegal  in  the  case  of  Bristow  v.  Towers,  6  Term  Rep.  45, 
to  insure  an  enemy's  property.  Now  this  is  in  effect  the  same 
thing ;  for  the  enemy  gets  the  price  of  his  goods,  and  he  has  equally 
the  advantage  of  our  market,  without  any  risk.  Questions  of  this 
sort  more  frequently  occur  in  the  Courts  of  Admiralty,  to  which 
jurisdiction  they  properly  belong ;  and  there  it  is  a  settled  maxim 
that  trading  with  an  enemy  is  cause  of  confiscation  if  the  vessel  on 
board  which  the  goods  insured  are  loaded  be  captured  by  any  of 
our  cruisers  and  condemned ;  and  such  a  condemnation  being  a 
sentence  in  rem  would  be  conclusive  evidence  in  the  Courts  of 
common  law  that  the  ship  was  engaged  in  an  illegal  traffic,  as  was 
ruled  by  Lord  Kenyon  in  the  case  of  Nesbitt  v.  Whitmore  at  the 
last  sittings  at  Guildhall.  This  Court  then,  for  the  sake  of  con- 
sistency, should  be  governed  by  the  same  law  as  they  would  have 
been  if  the  vessel  had  been  stopped  at  sea  and  brought  in  by  our 
cruisers. 

Wigley,  contra — It  is  by  no  means  settled  as  a  principle  of  law 
that  all  trading  with  an  enemy  is  illegal,  even  supposing  that  the 
decision  of  that  question  would  govern  the  present;  the  law  makes 
express  provision  for  the  safety  of  the  persons  and  property  of 
foreign  merchants,  belonging  to  an  enemy's  country,  resident  here 
in  time  of  war  (1  Blac.  Com.  260).  In  Henkle  v.  The  Royal 
Exchange  Assurance  Company,  1  Ves.  320,  Lord  Hardwicke  said — 
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,f  It  might  be  going  too  far  to  say  that  all  trading  with  an  enemy 
"  is  unlawful ;  for  the  general  doctrine  would  go  a  great  way,  even 
"where  only  English  goods  were  exported  and  none  of  the  enemy's 
"  imported,    which   may   be    very   beneficial."     Lord   Mansfield,   in 
Gist  v.  Mason,  1  Term  Rep.  84,  stated  the  doctrine  very  doubtfully, 
and  in  terms  which  rather  show  the  leaning  of  his  opinion  to  have 
been  the  other  way.     Much  may  depend  upon  the  particular  sort 
of  trading.     In  time  of  war  it  is  well  known  that  certain  articles  are 
deemed  contraband,  even  with  respect  to  neutrals,  such  as  furnish- 
ing the  enemy  with  the  means  of  resistance  or  annoyance,  namely, 
provisions,  warlike  stores,   and  the  like.     To  trade  with  an  enemy 
in  such  articles    is    undoubtedly    illegal.     The    instance   mentioned 
by  Lord  Mansfield  of  supplying  an  enemy  with  corn  was  evidently 
of  this  sort.        What  the   trading   was   in    the    case    mentioned   in 
Rolle's  Abridgment  does  not  appear ;  possibly  it  was  of  the  latter 
kind;     but  at  any  rate  that  case  differs  from  this,   for  there   our 
merchants  went  into  an  enemy's  country   to   trade,    and   here   the 
trading  was  through  the  medium  of  neutrals.     This  distinction  will 
also  account  for  the  granting  of  licences  by  the  Crown  from  time 
to  time  to  trade  with  enemies ;    for  a  variety  of  articles  have  at 
different  periods,  as  circumstances  varied,  been  deemed  to  be  contra- 
band ;   in  which  case  it  never  was  disputed  but  that  a  licence  from 
the   Crown  was  necessary  for   the   protection   of   the   trader.        In 
Brandon  v.  Nesbitt,  6  Term  Rep.  23,  and  Bristow  v.  Towers,  ib.  35, 
the  general   question   concerning   the   legality   of   trading   with    an 
enemy  was  much  discussed  at  the  bar,  but  nothing  was  decided  upon 
that  point.     In  the  one,  it  was  holden  that  no  action  could  be  main- 
tained by  an  alien   enemy,    and,    in   the   other,    that   an  insurance 
of  enemy's  property  was  void ;  but  neither  of  these  decisions  affects 
this  question;   and  in  Bell  v.   Gilson,    1  Bos.   &  Pull.   345,   arising 
out  of  the  same  transaction  as  the  present,  in  the  Common  Pleas, 
the  Court  held   the   insurance  of   goods    purchased    in    an  enemy's 
country  to  be  legal ;    but,   even  if  a  direct  trading  or  intercourse 
with  an  enemy  were  illegal,  it  would  not  follow  that  the  same  rule 
would  apply  to   a  case  like  the  present,   where  no  direct  personal 
intercourse  took  place,  but  the  trading  was  through  the  medium  of 
a  neutral  Power ;   for  this  removes  all  objections,  on  account  of  the 
impolicy  of  the  measure,    and  indeed  throws   such   arguments   into 
the  opposite  scale.     The  goods  insured  are  necessary  to  be  had  for 
the  purpose  of  carrying  on  the  manufactures  of  this  country,  which 
supply  us  with  the  resources  of  war.     It  must  be  admitted  that  it 
would  have  been  legal  to  have  purchased  such  a  commodity  from  a 
neutral  Power,  without  any  consideration  of  the  country  from  whence 
the  neutral  had   originally  obtained  it.        Then,    it   is   much   more 
advantageous  for  the  subjects  of  this  country  to  import  the  com- 
modity directly  in  a  neutral  bottom  from  the  country  of  its  growth 
than  to  pay  the  additional  profit  which  will  accrue  to  the  neutral 
from  its  passing  through  his  hands. 

But,  in  fact,  this  is  not  a  trading  with  an  enemy,  for  at  the  time 
when   these  goods  were   purchased   in   Holland  war   had  not   been 


POTTS    v.    BELL   AND    OTHEES.  141 

declared  between  the  two  countries,  though  letters  of  marque  and 
reprisals  had  been  granted.  Hostilities,  says  Lord  Hale  (1  Hale, 
P.C.  162),  may  exist  without  open  war.  So  the  King,  by  his  pre- 
rogative, may,  in  a  declaration  of  war,  except  certain  of  the  enemy's 
subjects  (1  Ld.  Kay.  283).  A  declaration  of  war  generally  contains 
a  prohibition  to  trade  with  the  enemy,  but  a  proclamation  for  marque 
and  reprisals  only  does  not;  and  it  is  only  from  the  prohibition  of 
the  King,  by  virtue  of  his  prerogative,  that  the  illegality  arises.  It 
is  not  stated  that  the  goods  were  purchased  of  an  enemy,  nor  even 
in  an  enemy's  country,  but  only  that  they  were  shipped  from 
Holland  under  the  circumstances  before  stated.  The  particular 
period  when  the  goods  were  purchased  is  not  mentioned,  and  this 
is  the  more  material,  because  by  the  treaty  before  subsisting  between 
England  and  Holland  it  was  stipulated  that  in  case  of  war  the 
subjects  of  either  country  respectively  should  have  six  months  to 
retire  to  their  own  country  with  their  property.  This  amounts  to 
a  licence  to  the  subject  to  bring  away  his  property  within  that  time ; 
but  at  any  rate  the  King's  licence,  obtained  after  the  shipping  of 
the  goods,  was  sufficient  to  legalise  the  whole  adventure. 

He  then  argued  upon  the  effect  of  several  temporary  Acts  of 
Parliament,  allowing  the  importation  of  Dutch  property  into  this 
country  about  the  period  of  this  transaction,  but  the  Court  thought 
that  those  Acts  did  not  apply  to  a  case  like  the  present. 

Gibbs,  in  reply — The  Court  will  take  notice  of  the  existence  of 
open  war  between  this  and  any  other  country,  if  it  be  necessary, 
though  it  be  not  expressly  so  stated  on  the  record  ;  but  it  is  sufficient 
to  state,  as  here,  that  hostilities  existed  at  the  time,  which  is 
equivalent  to  open  war.  Here  the  original  purchase  of  the  goods 
was  unlawful,  and  therefore  this  case  is  different  from  that  of  foreign 
merchants  under  the  general  law,  and  also  from  the  case  of  those 
Dutch  subjects,  who  were  to  be  protected  by  the  temporary  Acts, 
passed  in  consequence  of  the  state  of  things  in  Holland  at  the  time. 
It  was  not  intended  to  bring  these  goods  into  England  under  the 
sanction  of  those  Acts.  If  this  trade  be  beneficial  to  the  country, 
either  the  Legislature  will  legalise  it,  or  the  Crown,  upon  application, 
will  grant  a  licence  for  carrying  it  on ;  but  that  is  a  matter  resting 
in  the  discretion  of  the  King,  upon  which  he  ought  to  have  the 
power  of  deciding  in  each  particular  instance.  The  distinction 
attempted  to  be  taken  between  the  case  in  Rolle  and  the  present 
is  not  material,  for  the  illegal  act  was  considered  to  be  the  trading 
with  the  enemy,  and  not  the  mere  going  into  the  enemy's  country, 
and  so  that  case  was  considered  by  Lord  Mansfield  in  Gist  v.  Mason. 

In  the  course  of  the  argument  the  counsel  on  both  sides  referred 
to  some  cases  which  had  been  decided  at  the  Admiralty  Court  and 
at  the  Cockpit,  and  this  Court,  considering  that  the  subject  was 
more  frequently  discussed  there  than  in  Westminster  Hall,  desired 
to  hear  a  second  argument  by  civilians.  Accordingly,  in  Hilary 
term  last,  the  case  was  argued  by 

Sir  John  Nicholl  (Friday,  7th  February),  the  King's  advocate 
for  the  plaintiff,  in  error.     A  subject  of  this  country  cannot  trade  with 
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an  enemy  ■without  the  King's  licence;  and  under  the  circumstances 
stated  in  the  special  verdict,  if  these  goods  had  been  taken  at  sea 
by  any  of  our  cruisers,  and  brought  into  the  Court  of  Prize,  they 
must  necessarily  have  been  condemned  as  prize.  This  rule  has  been 
long  settled,  and  is  so  undeniable  that  it  is  unnecessary  to  enter 
into  the  principles  on  which  it  is  founded,  which  must  now  be  pre- 
sumed to  be  politic,  wise,  and  just.  Nor  will  it  be  necessary  to 
enter  into  arguments  to  show  that  there  can  be  no  distinction  between 
policies  of  insurance  and  other  contracts  in  this  respect ;  for  if  trading 
with  an  enemy  be  illegal  generally,  it  must  be  so  in  this  particular 
instance;  and  every  contract  of  indemnity  against  the  risks  attendant 
on  such  trading  must  also  be  illegal.  There  is  no  distinction  between 
policies  of  insurance  made  to  protect  an  adventure  against  the  common 
law  and  those  against  the  law  of  the  Admiralty,  which  equally  forms 
a  branch  of  the  general  jurisprudence  of  the  kingdom.  Neither  is  it 
important  to  discuss  the  policy  of  trading  with  an  enemy  for  par- 
ticular articles  useful  in  manufactures,  agriculture,  or  war;  because 
the  Crown  will,  in  its  discretion,  judge  of  each  particular  instance, 
and  grant  or  refuse  a  licence  to  trade  accordingly.  Nor  is  there  any 
distinction  as  to  the  question  of  prize  between  a  declaration  of  war 
generally  and  a  proclamation  for  reprisals;  the  consequence  would 
be  the  same  in  either  case  upon  the  question  now  before  the  Court. 
War  puts  every  individual  of  the  respective  governments,  as  well  as 
the  governments  themselves,  into  a  state  of  hostility  with  each  other. 
There  is  no  such  thing  as  a  war  for  arms  and  a  peace  for  commerce. 
In  that  State  all  treaties,  civil  contracts,  and  rights  of  property  are 
put  an  end  to  (Vattel,  b.  3,  c.  5,  s.  70).  The  same  author  (b.  3, 
c.  15,  s.  226)  shows  that  the  principle  of  law  imposes  a  duty  on  every 
subject  to  attack  the  enemy  and  seize  his  property  wherever  found; 
though  by  custom  this  is  restrained  to  those  individuals  only  who  have 
commissions  for  that  purpose  from  their  government.  Now,  trading, 
which  supposes  the  existence  of  civil  contracts  and  relations  and  a 
reference  to  Courts  of  justice  (vide  Bynk,  b.  1,  c.  7,  and  the  case 
of  The  "Hoop,"  Rob.  Admir.  Rep.  201),  and  the  rights  of  property, 
is  necessarily  contradictory  to  a  state  of  war.  Besides,  it  is  criminal 
in  a  subject  to  aid  and  comfort  the  enemy;  and  trading  affords  that 
aid  and  comfort  in  the  most  effectual  manner,  by  enabling  the 
merchants  of  the  enemy's  country  to  support  their  government. 
Export  duties  are  to  be  paid  when  goods  are  brought  from  an  enemy's 
country,  which  is  furnishing  the  very  sinews  of  war  to  the  hostile 
government.  These  considerations  apply  with  peculiar  force  to 
maritime  States,  where  the  principal  object  is  to  destroy  the  marine 
and  oommerce  of  the  enemy,  in  order  to  enforce  them  to  peace. 
It  may  be  said,  indeed,  that  such  a  trading  also  benefits  ourselves, 
especially  if  the  balance  of  trade  be  in  our  favour.  However,  it 
belongs  not  to  individuals,  but  to  the  State  alone,  to  balance  these 
benefits ;  and  such  a  power  will  best  be  exercised  by  granting  licences 
to  particular  persons,  or  as  to  particular  commodities,  according  to 
the  exigency  of  particular  circumstances;  for  the  same  reasons,  a 
subject  cannot  trade  with  an  enemy,  even  from  a  neutral  country, 
unless    he   has    acquired   a   right    of    citizenship    in    that   country; 
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but  certainly  if  he  reside  in  this  country,  he  cannot  so 
trade  through  the  medium  of  a  neutral  agent;  and,  a  fortiori, 
it  is  unlawful  for  him  to  do  so  where  the  trading,  as  in  this 
case,  is  direct  from  the  enemy's  country  to  this.  The  above  reasoning 
is  further  strengthened  by  this  consideration,  that  if  such  direct 
trading  were  to  be  permitted,  it  would  facilitate  the  means  of  carry- 
ing on  a  traitorous  correspondence,  which  would  greatly  counter- 
balance any  little  advantage  likely  to  accrue  to  the  individual  members 
of  the  community  from  such  trading.  Further,  it  has  been  the 
practice  in  all  wars  to  obtain  licences  from  the  Crown  for  any  direct 
intercourse  with  an  enemy's  country;  and  the  same  has  been  done 
during  the  present  war.  The  Governor  of  Jamaica  has  power  given 
to  him  to  licence  trading  with  the  Spanish  West  India  settlements, 
which  he  has  exercised  accordingly.  The  Governor  of  Gibraltar  has 
the  same  power  with  respect  to  Spain.  The  same  has  been,  at  different 
periods  of  war,  exercised  by  the  government  at  home  in  regard  to 
Holland.  Now,  the  very  circumstance  of  granting  such  licences  from 
time  to  time  shows  that  without  them  the  trading  with  an  enemy 
has  always  been  considered  illegal.  The  exception  proves  the  general 
rule.  It  is  not  only  the  practice  of  this  country  thus  to  regulate 
the  intercourse  of  its  subjects  with  the  enemies,  but  the  same  general 
law  prevails  throughout  Europe  (Bynk.  Q.J. P.  b.  1,  c.  3),  and  has 
been  acted  upon  in  the  present  war  by  France,  Spain,  and  Holland. 
This  principle  is  also  recognised  in  our  books.  In  the  case  of  Henkle 
v.  The  London  Exchange  Assurance  Company  (this  is  reported  in 
1  Ves.  317;  but  the  King's  Advocate  read  a  note  of  it  from  Sir 
Thomas  Sewell's  brief),  the  then  Solicitor- General  (Lord  Mansfield) 
admitted  in  argument  that  any  trading  with  an  enemy  was  a  mis- 
demeanour; and  that  by  the  maritime  law  it  was  cause  of  confisca- 
tion. All  the  learning  on  this  subject  was  fully  examined  and 
elucidated  in  a  late  case  of  The  "Hoop"  (Rob.  Admir.  Rep.  196) 
by  Sir  W.  Scott.  It  was  there  attempted  to  set  up  an  exception 
to  the  general  rule,  that  all  trading  with  an  enemy  is  illegal ;  but  the 
universality  of  the  rule  was  established;  and  in  giving  judgment  the 
learned  judge  adverted  to  the  principal  leading  authorities  and  cases 
on  the  subject.  (He  then  read  the  following  notes  of  cases  taken 
partly  from  the  MS.  notes  of  Sir  Edward  Simpson,  which  are  a  valu- 
able and  authentic  collection  of  Admiralty  decisions,  and  partly  from 
the  printed  report  by  Dr.  Robinson,  of  the  judgment  delivered  by 
Sir  W.  Scott  in  the  case  of  The  "  Hoop,"  before  referred  to)—"  The 
"  case  of  '  St.  Philip,'  in  1747,  at  the  Cockpit  (Sir  E.  Simpson's  MSS.), 
"  Lord  Chancellor  J.  Willes  being  present.  The  Lords  refused  to  give 
"  the  claimants  liberty  to  prove  that  goods  which  had  been  captured 
"  and  condemned  as  prize  were  bought  before  the  war,  the  Chief 
"  Justice  being  clearly  of  opinion  that  the  effects  of  British  subjects 
"  taken,  trading  with  the  enemy,  are  good  prize."  This  establishes  the 
rule  that  trading  with  an  enemy  is  subject  of  confiscation,  and  excludes 
any  exception,  even  on  the  ground  that  the  goods  had  been  purchased 
before  the  war ;  a  fortiori,  therefore,  if,  as  in  this  case,  they  were 
purchased  after  the  commencement  of  hostilities.  "  The  case  of  The 
"'  Elizabeth,'  of  Ostend  (ibid.,  and  also  cited  in  1  Rob.  Rep.  202, 
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"  though  not  so  fully  stated)  in  lf49.  Present,  Sir  Thomas  Dennison, 
"  and  either  Mr.  Justice  Birch  or  Mr.  Justice  Clive.  The  cargo  taken 
"  and  condemned  as  coming  from  an  enemy's  port  was  claimed  to  be 
"  the  property  of  British  subjects.  The  Lords  of  Appeal,  by  their 
"  sentence,  restored  the  goods  claimed  by  Gould,  a  British  subject 
"  born,  but  established  at  the  time  in  the  dominions  of  the  Queen  of 
"Hungary;  but  rejected  the  claim  of  Henckell  and  others,  who  were 
"  then  and  still  subjects  of  His  Majesty.  Sir  E.  Simpson's  note  on 
"  the  above  case  is,  that  the  Lords  condemned  all  the  goods  of  English 
"  subjects,  the  judges  being  clearly  of  opinion  that  they  were  prize  of 
"  war,  and  confiscable.  All  trading  with  an  enemy  was  condemned  by 
"  the  Lords  of  Appeal  in  1704.  The  same  note  also  refers  to  several 
"  other  instances  of  ships  condemned  on  this  account,  amongst  others 
"The  'Mary,'  of  Wexford,  in  1707,  for  trading  to  Spain. "— "  The 
"  '  Ringende  Jacob,'  in  1747  (Dr.  Rob.  Rep.  202),  a  Swedish  ship, 
"  went  from  London  to  Bordeaux,  and  took  in  wine  for  British  subjects, 
"  to  be  delivered  at  Guernsey,  but  with  false  clearances  at  Bordeaux, 
<l  in  order  to  deceive  the  enemy.  She  was  condemned  by  the  Lords 
"  of  Appeal  on  the  7th  of  February,  1750,  in  affirmance  of  the  judg- 
ment of  the  Admiralty  Court." — "  The  cargo  of  The  'Lady  Jane? 
"  ibid.,  a  Hamburg  ship,  laden  at  Malaga  with  wine,  was  claimed  by 
"  English  merchants  as  the  produce  of  goods  sent  to  Spain  before  the 
"  war;  but  it  was  condemned  by  the  Lords  of  Appeal:  present,  Mr. 
"  Baron  Clarke."—"  The  ' Deergarden,'  of  Stockholm,  ibid.,  was  laden 
"  with  woollen  goods,  shipped  ostensibly  at  Lisbon,  the  voyage  being 
"  in  fact  to  Bilbao,  an  enemy's  port,  but  on  British  account.  The  cargo 
"  was  condemned  on  the  15th  of  March,  1747." — "  The  '  Juffrouw 
"  '  Louisa  Margareiha '  (Dr.  Rob.  Rep.  203),  before  the  Lords  the 
"  3rd  of  April,  1781  (otherwise  called  Escotfs  case).  This  was  a  claim 
"by  Messrs.  Escott  &  Read,  of  London,  for  wines,  &c,  shipped  on 
"board  a  Dutch  ship  in  1780,  at  Malaga,  on  their  account;  and  it 
"  was  stated,  that  the  house  of  Escott  &  Read  had  for  twenty  years 
"  before  the  preceding  hostilities  between  Great  Britain  and  Spain 
"  traded  to  and  from  Malaga,  where  they  had  an  established  house  of 
"  trade,  and  where  Mr.  Escott  had  resided  for  thirty  years  till  the 
"last  ten  months,  when  he  had  resided  in  England;  that  a  great 
"  quantity  of  wine  belonging  to  the  house  had  been  left  at  Malaga 
"  till  a  favourable  opportunity  offered  of  sending  it  to  London;  that 
"  the  destination  was  to  Ostend ;  and  the  property  described  to  be 
"  for  neutral  account  and  risk,  in  order  to  avoid  the  enemy's  cruisers. 
"  The  whole  was  therefore  claimed  as  British  property,  subject  to  a 
"percentage  for  commission  to  their  foreign  correspondent;  but  the 
"  judgment  of  the  Court  of  Admiralty  rejecting  the  claim  of  Mr. 
"  Escott  was  affirmed  by  the  Lords.  Present,  Lord  Loughborough, 
"  then  Ch.J.  of  C.B.,  and  Sir  J.  Eardley  Wilmot."— "  The  '  St.  Louis,' 
"  alias  'El  Allessandro'  (ibid.  204),  otherwise  called  The  New  Orleans 
"case,  before  the  Lords,  18th  July,  1781.  This  was  a  claim  of 
"  Messrs.  Morgan  &  Mather  for  certain  peltries  shipped  by  them  on 
"  board  a  vessel  of  New  Orleans,  bound  to  Bordeaux,  and  consigned 
"  to  merchants  there  on  account  of  the  shippers.  It  appeared  that 
"  Morgan  had  left  England  and  settled  in  West  Florida  in  1764;  that 
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"  finding  no  protection  from  the  British  Government  to  those  settled 
"  on  the  banks  of  the  Mississippi,  he  had  kept  a  ship  as  a  floating 
"  storehouse  from  1774,  living  himself  at  New  Orleans,  by  permission 
"of  the  Governor,  on  condition  of  not  landing  any  goods  on  the 
"  Spanish  territories;  that  in  1779,  finding  that  the  American  troops 
"'  were  in  such  force  on  that  river  as  to  prevent  any  English  ship 
"  from  coming  up,  and  that  it  was  impossible  to  make  any  remittances 
"  to  England  but  in  neutral  vessels,  he  shipped  the  goods  in  question 
"  on  board  the  '  St.  Louis,'  a  neutral  ship,  being  the  only  vessel  at 
"  New  Orleans  bound  for  Europe ;  that  they  were  consigned  to  mer- 
"  chants  at  Bordeaux,  to  be  there  sold,  and  the  proceeds  remitted 
"to  Mather  in  London;  and  that  he  was  obliged  to  resort  to  this 
"  mode  of  remittance  that  the  goods  might  not  perish  on  his  hands. 
"  There  was  also  a  certificate  from  the  British  commander  in  those 
"parts  in  America,  certifying  that  Mr.  Morgan,  a  British  subject, 
"  had  received  permission  under  a  capitulation  with  the  enemy  to 
"  convey  himself  and  family  to  London,  under  a  passport  from  the 
"  Spanish  Governor.  Nevertheless,  the  ship  and  property  were  con- 
"  demned  in  the  Admiralty  Court  as  enemy's  property,  or  otherwise 
"  liable  to  confiscation,  and  this  sentence  was  confirmed  by  the  Lords. 
"  Present,  Lord  Loughborough,  Ch.J.  of  C.B.  But  some  of  the  same 
"  person's  property,  sent  in  another  ship  from  New  Orleans,  consigned 
"  directly  for  London,  was  restored." — "  The  '  Compte  de  Wohronzoff ' 
"  (Rob.  Rep.  205)  before  the  Lords  on  the  19th  -July,  1781  (other- 
"  wise  called  the  Irish  case).  This  was  a  claim  of  Daley  and  other 
"  Irish  merchants  for  the  vessel  and  certain  French  wines  shipped  at 
"  Bordeaux  in  May,  1780,  on  their  account,  with  ostensible  papers  for 
"Russia;  in  support  of  which  it  was  stated,  that  during  the  whole 
"  war  the  Commissioners  of  Revenue  and  Excise  in  Ireland  had  con- 
stantly permitted  such  a  trade  to  be  carried  on  from  Bordeaux  to 
"  Dublin  in  the  same  manner  as  before  hostilities  by  British  subjects 
"on  their  account  in  British  ships;  that  this  was  done  openly,  and 
"regular  entries  made  of  the  same,  and  the  duties  paid;  that  subse- 
' '  quent  to  hostilities  an  Act  passed  the  Irish  Legislature,  laying  an 
"additional  duty  on  French  wines  imported  from  June,  1780,  to 
"  December,  1781,  which,  it  was  contended,  was  a  direct  recognition 
' '  of  the  legality  of  this  traffic.  Nevertheless,  the  judgment  of  the  Court 
"of  Admiralty,  condemning  the  ship  and  cargo  as  lawful  prize,  was 
"  affirmed.  Present,  Lord  Bathurst  and  Lord  Loughborough." — "  The 
"  '  Expedite  Fan  Rotterdam '  (Rob.  Rep.  206)  otherwise  called  The 
"  Levant  case),  before  the  Lords,  18th  July,  1782.  This  was  a  claim 
"by  Gregory  &  Turnbull,  of  London,  for  wine  shipped  on  board  a 
"Dutch  ship  on  the  20th  of  December,  1780,  at  Malaga  for  them, 
"though  ostensibly  for  the  account  and  risk  of  Thomasze,  of 
"Amsterdam,  their  agent,  Holland  being  then  at  peace  with  this 
"country.  The  claimants  relied  on  an  Act  of  20  Geo.  III.  per- 
"  mitting  the  product  or  manufacture  of  certain  places  within  the 
"Levant  to  be  imported  into  Great  Britain  or  Ireland,  in  British 
"or  neutral  vessels  from  any  place  whatsoever.  But  the  Court  of 
"  Admiralty,  not  thinking  that  the  Act  referred  to  applied  to  this  case, 
"  condemned  the  goods,  which  sentence  was  affirmed  by  the  Lords. 
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"Present,  Lord  Camden  and  Lord  Ashburton." — "  The  'Bella 
"'Guidita'  (ibid.  207)  (otherwise  called  the  Granada  case), 
"before     the     Lords     20th     July,      1785.  After     the     capture 

"  of  Granada  by  the  French,  Mr.  Vaughan  and  other  British 
"  merchants  sent  a  cargo  of  provisions  on  board  a  neutral 
"ship  from  Ireland  to  Granada,  intending  to  bring  back 
"  in  return  plantation  produce,  in  payment  of  the  debts 
"  owing  from  proprietors  of  estates  in  that  island  to  British  merchants. 
"  This  traffic  had  been  carried  on  between  the  conquered  islands  of 
"  Great  Britain  for  some  time  before,  and  till  the  then  recent  breaking 
"  out  of  hostilities  with  Holland,  through  the  medium  of  St.  Eustatia, 
"  a  Dutch  colony,  under  the  sanction  of  British  Acts  of  Parliament. 
"  And  after  the  Dutch  hostilities  an  Act  passed  20  Geo.  III.,  reciting 
"  the  capture  of  Granada  by  the  French,  and  that  it  was  expedient 
"and  just  to  relieve  the  proprietors  of  estates  there;  and  enacting 
"  that  no  goods  of  the  growth,  &c. ,  of  the  island,  on  board  neutral 
"  vessels  going  to  neutral  ports,  should  be  liable  to  condemnation 
"  as  prize.  The  judgment  of  the  Vice  Admiralty  Court  of  Barbadoes, 
"  condemning  the  cargo  as  French  property,  was  affirmed.  Present, 
"Lord  Camden."— "  The  '  Elnigheid'  (ibid.  210),  before  the  Lords 
"  21st  March,  1795.  There  corn,  which  was  shipped  on  account  of 
"  British  and  Dutch  merchants,  on  board  a  Lubeck  ship  from  Rotter- 
"  dam  to  Nantes,  before  war  declared  by  France  against  England 
"  and  Holland,  but  which  from  accidental  circumstances  did  not  sail 
"  till  afterwards,  being  taken,  was  adjudged  good  prize  by  the  Court 
"  of  Admiralty,  and  afterwards  on  appeal.  Present,  Sir  R.  P.  Arden, 
"  Master  of  the  Rolls,  and  Eyre,  Ld.  Ch.  J.  of  C.B."— "  The  '  Fortuna,' 
"  before  the  Lords  27th  June,  1795  (Rob.  Rep.  212).  There  a  cargo 
"  of  wine  had  been  shipped  by  British  merchants  carrying  on  trade 
"  at  Barcelona,  on  board  a  Swedish  vessel  at  Barcelona,  in  January, 
"  1793,  and  destined  for  Calais.  She  was  first  captured  by  a  Spanish 
"  frigate  in  April,  and  released  by  the  Spanish  Court  of  Admiralty, 
"after  which  she  was  again  captured  by  one  of  our  cruisers.  It  was 
"  contended  for  the  captors  that  the  cargo  was  liable  to  confiscation, 
"  because  the  ship  sailed  from  Spain  for  Calais  subsequent  to  the 
"  commencement  of  hostilities  by  France  against  England  and  Spain, 
"  which  it  was  incumbent  on  the  proprietors  to  have  prevented,  or 
"  at  least  to  have  endeavoured  to  do  so.  The  sentence  of  condemna- 
"  tion  was  affirmed." — "  The  '  Freedem  '  (ibid.  213)  was  a  case  of  the 
"  same  description  as  the  last ;  but  there  the  .British  merchants 
"were  permitted  to  produce  evidence  to  shew  that  immediately 
"after  the  breaking  out  of  hostilities  they  had  used  their  best 
"  endeavours  to  prevent  being  implicated  in  the  illegal  commerce 
"on  their  account  from  Barcelona  to  Ostend;  but,  failing  in  this, 
"  the  cargo  was  condemned  in  the  Court  of  Admiralty,  which  sentence 
"on  appeal  was  affirmed.  Present,  the  Master  of  the  Rolls." — "The 
"'William'  (ibid.  214),  before  the  Lords  19th  December,  1795. 
"  Prior  to  the  war  between  France  and  Great  Britain  the  claimants, 
"  who  were  British  subjects  in  Granada,  were  creditors  of  certain 
"  French  merchants  in  Guadaloupe,  and  after  the  war  broke  out  the 
"  agent  of  the  claimants  in  Guadaloupe  received  the  cargo  of  sugars 
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"  in  question,  in  payment  of  that  debt,  and  shipped  them  on  their 
"  account.  The  sentence  of  the  Vice- Admiralty  Court  of  St. 
"  Christopher  condemning  the  ship  and  cargo  was  affirmed.  Present, 
"  the  Master  of  the  Rolls."  Upon  the  authority  of  this  long  train  of 
decisions,  the  judgment  in  the  principal  case  of  The  "  Hoop  "  (ibid. 
196)  proceeded.  There  Mr.  Malcom,  of  Glasgow,  and  other  Scotch 
merchants,  had  traded  to  Holland  for  articles  necessary  for  the 
agriculture  and  manufactures  of  that  part  of  the  country,  for  which 
they  had  several  times  before  applied  for  and  obtained  the  King's 
licence;  but  after  the  passing  of  certain  Acts  of  Parliament,  having 
upon  application  to  the  Commissioners  of  the  Customs  at  Glasgow 
been  informed  (erroneously  as  it  afterwards  appeared)  that  such 
licences  were  no  longer  necessary,  they  had  omitted  to  obtain  one  on 
that  occasion ;  in  consequence  of  which,  the  cargo  being  taken  was 
condemned  as  prize,  on  the  general  ground  that  all  trading  with  an 
enemy  without  the  King's  licence  was  illegal,  and  cause  of  confisca- 
tion. These  cases  also  shew  that  there  is  no  distinction  between 
trading  with  an  enemy  and  with  an  enemy's  country,  nor  is  such  a 
distinction  warranted  in  principle,  for  all  persons  inhabiting  an 
enemy's  country  are  presumed  to  be  enemies.  Aid  is  equally  given  to 
the  enemy  by  such  trading,  whether  the  goods  be  furnished  immedi- 
ately by  an  enemy  or  neutral  merchant,  and  the  danger  of  traitorous 
correspondence  is  the  same. 

Dr.  Swabey,  contra,  admitted  that,  so  far  as  the  question  of 
prize  affected  the  decision  of  this  case,  the  principles  advanced  and 
authorities  cited  on  the  part  of  the  plaintiff  in  error  by  the  King's 
advocate  could  not  be  disputed;  but  how  far  that  included  the 
question  as  to  the  legality  of  the  insurance  at  common  law,  or  whether 
the  obtaining  of  a  licence  from  the  Crown  prior  to  the  capture,  would 
make  any  difference,  he  begged  leave  to  refer  to  the  arguments  of  the 
common  lawyers  on  behalf  of  the  defendants  in  error.      Cur.  adv.  vult. 

Lord  Kenyon,  Ch.J.,  now  said  that  the  Court  had  very  fully 
considered  the  question  immediately  after  the  very  learned  argument 
which  had  been  made  by  the  King's  advocate  in  the  last  term  : — That 
the  reasons  which  he  had  urged  and  the  authorities  he  had  cited  were 
so  many,  so  uniform,  and  so  conclusive  to  shew  that  a  British  subject's 
trading  with  an  enemy  was  illegal,  that  the  question  might- be  con- 
sidered as  finally  at  rest: — that  those  authorities,  it  was  true,  were 
mostly  drawn  from  the  decisions  of  the  Admiralty  Courts ;  and  that, 
after  all  the  diligence  which  had  been  used,  there  was  only  one  direct 
authority  on  the  subject  to  be  found  in  the  common  law  books,  and 
that  one  was  to  the  same  effect;  but  that  the  circumstance  of  there 
being  that  single  case  only  was  strong  to  shew  that  the  point  had  not 
been  since  disputed,  and  that  it  might  now  be  taken  for  granted 
that  it  was  a  principle  of  the  common  law  that  trading  with  an 
enemy  without  the  King's  licence  was  illegal  in  British  subjects:  — 
that  it  was  therefore  needless  in  this  case  to  delay  giving  judgment  for 
the  sake  of  pronouncing  the  opinion  of  the  Court  m  more  formal 
terms  more  especially  as  they  could  do  little  more  than  recapitulate 
the  judgment,  with  the  long  train  of  authorities  already  to  be  found 
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in  the  clearest  terms  in  the  printed  report  of  the  case  of  The  "  Hoop," 
published  by   Dr.   Kobinson : — that  the   consequence   was   that   the 
judgment  of  the  Court  of  Common  Pleas  must  be  reversed. 
Per  curiam.      Judgment  reversed. 


[No  contract  made  with  an  alien  enemy  in  time  of  war  can  be 
enforced  in  a  British  Court ;  although  the  plaintiff  do  not 
sue  until  the  return  of  peace,  and  although  he  be  a  British 
subject  resident  in  the  enemy  country.] 

WILLISON  v.   PATTESON  AND   OTHERS. 

Court  op  Common  Pleas.     1817.  7  Taunton,  439. 

This  was  an  action  of  assumpsit  upon  three  bills  of  exchange  accepted 
by  the  defendants  and  indorsed  to  the  plaintiff,  and  for  money  lent 
and  advanced,  paid,  laid  out,  and  expended,  had  and  received,  for 
interest,  and  on  an  account  stated;  to  which  the  defendants  pleaded, 
first,  the  general  issue,  nan  assmnpsit,  upon  which  issue  was  joined; 
and,  secondly,  the  Statute  of  Limitations,  whereto  the  plaintiff  replied 
that  at  the  time  when  the  causes  of  action  accrued  the  plaintiff  was 
not  within  the  kingdom  but  in  parts  beyond  the  seas,  to  wit  at 
Dunkirk,  in  France,  and  that  he  continued  there  until  the  commence- 
ment of  this  suit,  and  that  he  did  not  during  all  that  time  arrive  or 
come  to  or  within  this  kingdom.  The  rejoinder  thereto  denied  that 
the  plaintiff  remained  and  abided  out  of  the  kingdom  during  the 
time  stated  in  the  replication,  upon  which  issue  was  joined.  The 
cause  was  tried  before  Gibbs,  C.J.,  at  Guildhall,  at  the  sittings  after 
Trinity  term,  1816,  when  the  jury  found  a  verdict  for  the  plaintiff, 
damages  £562  10s.,  subject  to  the  opinion  of  this  Court  upon  the 
following  case: — In  May,  1803,  the  defendants  Patteson  &  Co.  were 
merchants  and  copartners  in  London,  and  were  the  holders  of  one 
hundred  pieces  of  cambric,  the  property  of  M.  Varlet,  of  Dunkirk, 
in  France,  who,  being  indebted  to  Michelon,  also  of  Dunkirk,  assigned 
and  transferred  his  right  and  interest  in  those  cambrics  to  Michelon, 
of  which  the  defendants  had  due  notice;  and  Michelon,  on  25th 
November,  1803,  being  then  resident  at  Dunkirk,  drew  three  similar 
bills  of  exchange  upon  the  defendants  for  £100,  £270,  and  £130, 
one  of  which  is  as  follows  :■ — 

"Dunkerque,  le  25th  Nov.,  1803,  pour  £100  sterling.     A  trois 
"  mois  de  datte  payes  par  cette  seconde  de  change  (la  premiere  ne 
"  l'etant),  a  mon  ordre,  la  somme  de  cent  livres  sterling,  valeur  en 
"  moi  meme,  que  passeres.  suivant  l'avis  de 
"  A  Messieurs  .     Bon  pour  cent  livres  sterlings. 

"  Messrs.  Pattison,  Lee,   &  Iselin,  L.  Michelon,  a  Londres. 

"  Indorsed. — Payes   a   l'ordre   de   Mr.    T.    Willison   valeur  recue 
"comptant.        Dunkerque,   la   26th   Nov.,    1803. 

"L.  Michelon." 
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Which  bilk  were  duly  remitted  to  the  defendants,  and  by  them 
accepted  on  3rd  January,  1804,  payable  as  soon  as  certain  cambrics 
should  be  sold,  which  said  cambrics  were  afterwards  sold,  and  the 
produce  received  by  the  defendants  on  the  7th  January,  1804.  These 
bills  were  also  indorsed  for  a  valuable  consideration  by  Michelon,  at 
Dunkirk,  to  the  plaintiff,  who  is  an  English-born  subject,  but  who 
then  resided,  and  still  continues  to  reside,  at  Dunkirk.  At  the  time 
of  drawing,  accepting,  and  indorsing  these  bills  of  exchange,  France 
and  England  were  in  an  open  state  of  war  with  each  other,  and 
Michelon  was  then  an  alien  enemy,  but  before  and  at  the  time  of 
bringing  the  present  action  peace  was  restored  between  the  two 
countries.  If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  maintain  this  action,  then  the  verdict  was  to  stand.  But 
if  the  Court  should  be  of  opinion  that  the  plaintiff  could  not  maintain 
this  action,  in  that  case  a  non-suit  was  to  be  entered.  This  case  was 
to  be  turned  into  a  special  verdict  if  the  Court  should  think  proper  so 
to  direct. 

Lens,  Serjeant,  for  the  plaintiff,  anticipated  that  the  objection 
to  be  made  to  the  plaintiff's  right  to  recover  would  be  that,  though 
the  plaintiff  was  a  native  of  this  country,  he  was  at  the  time  of 
drawing  the  bills  resident  in  Dunkirk,  then  a  hostile  country,  and 
that  he  could  not,  by  drawing  on  a  house  in  London  in  time  of  war, 
withdraw  his  funds  from  this  country,  nor  could  the  holder  derive 
any  advantage  from  a  security  made  over  to  him  under  such  circum- 
stances. But  the  proposition  that  no  contract  could  be  made  with 
an  alien  enemy  which  could  be  supported  in  an  English  Court  of 
justice  was  much  too  broad ;  it  had  been  in  certain  cases  holden 
that  even  a  trading  with  an  enemy  was  legal,  and  a  contract  for 
insurance  on  the  trading  with  an  enemy  had,  until  the  decision  of 
Potts  v.  Bell,  8  Term  Rep.  548,  been  held  legal.  Lord  Kenyon  there 
held,  indeed,  that  for  a  British  subject  to  trade  with  an  enemy  was 
illegal.  But  in  Gist  v.  Mason,  1  Term  Rep.  84,  it  had  been  held 
that  such  contracts  were  not  necessarily  illegal;  and  much  pains  it 
cost  to  arrive  at  that,  as  a  general  conclusion,  after  an  argument 
by  civilians  on  that  question.  If  any  such  plain  and  obvious  prin- 
ciple had  ever  before  existed,  it  can  hardly  be  supposed  that  the 
doctrine  should  have  been  entirely  forgotten.  If  there  be  such  a 
universal  position  that  no  contracts  with  an  enemy  can  be  sustained, 
the  cases  of  Antoine  v.  Morshead,  6  Taunton,  237,  and  Dauhuz 
v.  Morshead,  6  Taunton,  332,  ought  to  have  been  put  on  that  ground. 
And  if  that  objection  was  therein  urged,  then  those  cases  are  a  still 
stronger  authority  for  the  plaintiff.  If  it  be  considered  that  that 
which  was  there  done  by  the  parties  did  not  contravene  the  law  of 
this  country,  that  is  the  whole  length  to  which  the  plaintiff  needs 
to  carry  this  case.  Ransom  bills  were  held  legal  up  to  a  late  period, 
and  they  were  put  an  end  to  by  Act  of  Parliament  (22  Geo.  III.  c.  25  ; 
35  Geo.  III.  c.  66,  sees.  37,  38,  39),  not  by  construction  of  law. 
In  Sparenburgh  v.  Bannatyne  the  general  principle  is  laid  down,  upon 
a  question  whether  an  alien  born,  taken  prisoner  of  war,  could  sue  in 
our  Courts,  and  it  was  held  that  it  was  not  essential  that  an  enemy 
should  be  alien  born;  it  was  only  needful  that  he  should  be  an  alien 
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enemy.  This  was  antecedent  to  the  case  of  The  "  Hoop,"  1  Rob. 
196,  in  the  Court  of  Admiralty,  and  to  Potts  v.  Bell,  8  Term  Rep. 
548.  The  right  to  sue  is  correlative.  The  statute  34  Geo.  III.  c. 
9,  which  prohibited  payment  even  of  the  justest  debts,  was  certainly 
introductory  of  a  new  law,  and  was  meant  so  to  be;  it  was  a  special 
Act  made  during  a  war,  and  expired  with  the  war.  Admitting  the 
force  of  Sir  J.  Nicol's  (ibid.  554)  argument  that  it  is  inconsistent 
that  there  should  be  war  for  one  purpose  and  peace  for  commercial 
purposes,  yet  the  mere  paying  a  private  debt  is  very  short  of  com- 
mercial intercourse;  the  plaintiff  does  nothing  except  that  he  takes 
an  order  for  payment  of  his  debt,  which  he  does  not  attempt  to 
enforce  till  the  return  of  peace. 

Best,  Serjeant,  contra — This  question  has  long  been  considered  as 
perfectly  at  rest,  upon  the  broad  principle  that  all  trading  with  an 
alien  enemy  is  illegal.  This  is  fully  laid  down  in  Potts  v.  Bell, 
and  most  ably  put  there  by  Sir  J.  Nicol.  In  Gist  v.  Mason  Lord 
Mansfield,  C.J.,  does  mention  the  authority  of  two  cases,  abundantly 
sufficient  to  show  that  the  law  had  been  long  established.  "  A  short 
'note  in  Ro.  Ab.  (2  Ro.  Abr.  173,  Prerogative  Le  Roy,  L. 
'  Guerre,  pi.  3,  p.  13  E.  2  B.R.)  where  a  trading  with  Scotland,  then 
'  in  a  general  state  of  enmity  with  this  kingdom,  was  held  to  be 
'  illegal;  and  the  other  was  a  note  which  is  now  burned,  which  was 
'  given  to  me  by  Lord  Hardwicke,  of  a  reference  in  King  William's 
'  time  to  all  the  judges,  whether  it  were  a  crime  at  the  common  law 
'  to  carry  corn  to  the  enemy  in  time  of  war ;  who  were  of  opinion 
'  that  it  was  a  misdemeanour."  How,  then,  can  a  contract  arise 
out  of  a  matter  which,  by  the  common  law  of  the  land  as  declared 
by  the  twelve  judges,  is  held  to  be  a  misdemeanour?  This  doctrine 
has  been  confirmed,  too,  by  the  cases  of  Brandon,  v.  Nesbitt,  6  Term 
Rep.  23,  and  Bristow  v.  Towers,  ibid.  35,  which  determined  that  an 
insurance  of  the  property  of  an  alien  enemy  is  illegal  and  void.  In 
the  case  of  M'Gonnell  v.  Hector,  3  Bos.  &  Pull.  113,  it  was'  decided 
that  a  subject  residing  abroad  is  to  be  considered  as  a  foreigner.  Lord 
Eldon,  Chancellor,  in  his  judgment  in  the  case  ex  parte  Boussmaket , 
13  Ves.  71,  says,  "  If  this  had  been  a  debt  arising  from  a  contract 
"with  an  alien  enemy,  it  could  not  possibly  stand;  for  the  contract 
"would  be  void."  The  present  is  not  the  case  of  a  contract  made 
in  peace  and  suspended  by  war,  that  can  at  the  return  of  peace  be 
set  up  again.  It  may  be  admitted  that  the  adoption  of  this  doctrine 
in  modern  times  originated  in  the  Admiralty  Court,  for  Lord  Mans- 
field kept  it  out  of  the  sight  of  the  Courts  of  common  law  as  much 
as  he  could.  In  the  case  of  The  "  Hoop,"  1  Rob.  198,  Sir  W.  Scott's 
judgment  is  conclusive.  In  Villa  v.  Dimoch,  Skin.  370,  the  same 
principle  is  established.  England  was  the  last  State  which  in  modern 
times  came  into  this  rule,  making  contracts  with  an  enemy  in  all 
cases  illegal,  unless  under  the  exceptions  prescribed  by  licence  from 
the  sovereign.  There  may  be  pecuniary  advantages  derived  from 
the  continuance  of  commerce  with  a  neighbouring  nation  during  a 
state  of  war,  but  it  is  restrained  by  considerations  of  much  superior 
cogency.  In  the  present  case  these  reasons  most  forcibly  apply. 
The  bill  is  payable  to  the  order  of  the  drawer,  and  is  not  endorsed 
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till  the  next  day  after  the  making.  It  is  indorsed  to  a  Scotchman 
resident  at  Dunkirk,  who  was  therefore  then  an  alien  enemy.  In  no 
case  referred  to  has  this  principle  ever  been  doubted.  In  Sparenburgh 
v.  Bannatyne  it  was  held  that  the  plaintiff  was  not  an  alien  enemy, 
but  it  was  not  denied  that  while  he  was  in  the  enemy's  service  he 
owed  the  hostile  sovereign  a  temporary  allegiance.  It  was  held  that 
he  need  not  be  alien  ne,  but  that  it  sufficed  if  he  were  an  alien  enemy 
at  the  time.  If  the  act  of  peace  gave  every  prisoner  the  right  of 
returning  to  his  country,  it  would  be  unnecessary  to  stipulate  in 
treaties,  as  universally  is  done,  for  his  return  to  his  country.  It 
may  be  admitted  that  34  Geo.  III.  c.  9  was  introductory  of  a 
new  law  (and  the  state  of  things  then  required  new  securities), 
without  admitting  any  inference  adverse  to  the  general  rule,  that  all 
trading  with  an  enemy  is  illegal.  Here  goods  are  sold  and  bills 
are  drawn  for  the  price  of  those  goods;  this  therefore  is  illegal.  The 
case  of  the  detenus  in  France  is  very  distinguishable.  It  stood  on 
its  own  peculiar  principle.  It  is  impossible  that  persons  shut  up  in 
the  enemy's  country  by  an  abuse  of  the  privileges  of  war  should 
be  considered  as  alien  enemies,  nor  would  the  defenders  of  our 
country,  if  taken  captive,  be  involved  in  that  disability. 

Lens,  in  reply — The  argument  for  the  plaintiff  destroys  itself, 
for  the  law  cannot  depend  upon  the  degree  of  hardship.  It  was  held, 
when  those  cases  of  Antoine  v.  Morshead  and  Daubuz  v.  Morshead 
were  decided,  that  they  did  not  establish  this  principle.  Those 
cases  were  the  converse  to  this ;  there  an  English  gentleman 
resident  in  France  drew  on  England  in  favour  of  an  enemy  resident 
there.  If  all  the  detenus  were  liable  to  be  starved,  it  would  be  a 
ground  for  the  Legislature  to  legalise  their  commerce  by  a  new 
Act  of  Parliament,  but  it  would  not  make  their  bills  legal.  The 
plaintiff's  argument  has  never  controverted  the  doctrine  of  Potts  v. 
Bell,  and  it  admits  that  if  this  were  a  contract  of  that  sort  its  legality 
could  not  for  a  moment  be  maintained.  But  these  bills  were  not 
a  payment  for  these  cambrics ;  the  mention  of  the  cambrics  was 
only  material  in  this  case,  as  showing  that  the  conditional  accept- 
ance, payable  on  payment  for  the  cambrics,  had  become  absolute. 
It  is  said  that  these  bills  were  drawn  for  the  produce  of  those 
cambrics.  There  might  be  something  like  a  commercial  dealing 
between  the  defendant  and  Michelon,  but  not  between  the  plaintiff 
and  the  defendant.  Willison,  the  payee  and  indorsee  of  the  bill 
for  a  valuable  consideration,  is  not  stated  on  the  case  to  have  notice 
of  the  purpose  for  which  the  bills  are  drawn.  He  does  not  appear 
to  have  had  any  interest  in  the  sending  of  those  cambrics  into  this 
country;  he  is  no  further  connected  with  the  cambrics  than  this, 
that  as  soon  as  the  cambrics  are  sold,  Michelon  has  a  fund  in  this 
country,  out  of  which  he  draws,  payable  as  soon  as  that  fund  is 
productive,  in  favour  of  his  creditor,  the  plaintiff.  But  it  is 
necessary  for  the  defendant  to  show  that  if  an  alien  enemy  has  a 
fund  in  England  on  which  he  has  a  right  to  draw,  he  cannot  pay 
a  private  debt  to  another  out  of  that  fund.  It  by  no  means  appears 
that  the  debt  from  Michelon  to  the  plaintiff  did  not  arise  for  goods 
sold  and  used  in  his   own  country.     The  defendant  must  therefore 
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establish  that  if  a  foreigner  send  goods  here,  which  escape  confisca- 
tion, the  proceeds  of  the  sale  of  the  goods  are  so  far  tainted  that 
he  can  never  pay  a  debt  out  of  that  sum.  If  it  were  material,  the 
plaintiff  would  be  entitled  to  add  to  the  case  the  fact  that  the  plaintiff 
had  nothing  to  do  with  the  sending  over  of  the  cambrics.  Much 
of  the  defendant's  argument  rested  on  the  supposition  that  he  had. 
But  having  thus  thrown  the  cambrics  out  of  the  case,  the  plaintiff 
is  upheld  by  the  authorities  in  contending  to  the  full  extent  that 
an  alien  enemy  may  in  time  of  war  legally  draw  on  a  fund  in  this 
country;  for  otherwise  Antoine  v.  Morshead  and  Daubuz  v. 
Morshead  cannot  be  supported.  In  the  case  ex  parte  Boussmaker, 
Lord  Eldon  does  not  go  the  length  which  the  defendant's  argument 
requires ;  his  dictum,  however,  ought  to  go  no  further  than  the 
case  to  which  it  relates,  and  even  if  it  be  a  just  inference  that  it 
was  meant  to  be  so  general,  this  Court  must  pronounce  whether 
there  is  any  foundation  for  so  unlimited  a  position,  which  the  case 
then  in  judgment  did  not  call  for,  and  which  is  not  supported  by 
any  authority.  In  the  case  of  Bell  v.  Gilson,  1  Bos.  &  Pull.  355, 
it  was  doubted  by  so  venerable  an  authority  as  Heath,  J.,  whether 
a  trading  with  an  enemy  was  illegal.  Neither  the  judgment  of  Sir 
W.  Scott  nor  any  other  goes  to  the  length,  that  when  war  prevails 
no  payment  of  a  subsisting  debt  by  an  alien  enemy  can  possibly  be 
legal,  it  not  being  shown  how  that  debt  arose.  All  that  appears 
here  is  that  Michelon  being  indebted  to  the  plaintiff,  who  was 
resident  in  the  same  place,  it  not  appearing  how  that  debt  arose, 
pays  it  by  drawing  on  a  fund  which  he  has  in  this  country.  And 
the  plaintiff  may  recover  without  interfering  with  any  adjudged 
case  or  any  recognised  principle. 

Gibbs,  C.J. — I  think  my  brother  Lens  has  put  this  case  on  the 
true  ground,  and  it  is  fit  that  the  Court  should  not  pass  by  the 
difficulties  which  he  has.  attempted  to  throw  in  their  way.  He  truly 
states  that  it  does  not  appear  on  the  facts  of  this  case  when  the 
cambrics  were  remitted  to  this  country,  nor  whether  the  plaintiff 
was  conscious  of  the  consideration  upon  which  these  bills  of  exchange 
were  accepted.  It  therefore  must  be  taken  that  he  knew  only  that, 
and  all  that,  which  these  bills,  on  the  face  of  them,  communicate. 
The  law  laid  down  by  the  defendant's  counsel,  that  a  trading  with 
an  enemy  is  illegal,  my  brother  Lens  does  not  deny.  The  defendant 
further  contends  that  if  the  subjects  of  another  State  are  permitted 
in  time  of  war  to  draw  bills  on  this  country,  to  get  those  bills 
accepted,  and  to  negotiate  them,  and  if  the  indorsee  is  permitted  to 
recover  on  those  bills,  that  is  as  direct  a  trading  and  communication 
with  this  country  as  possibly  can  be,  and  therefore  is  prohibited. 
Against  this  doctrine  it  is  urged  that  this  is  not  such  a  trading  or 
communication  as  is  prohibited,  and  that  it  is  so  ruled  by  the  case 
of  Antoine  v.  Morshead.  Whether  in  arguing  that  case  the  counsel 
for  the  defendant  urged  that  no  contract  could  exist,  I  do  not  know ; 
I  believe  that  he  did ;  but  I  know  that  that  was  the  only  con- 
sideration which  made  the  Court  hesitate  on  that  case ;  but  they 
decided  it  on  the  ground  that  it  was  an  excepted  case,  and  did  not 
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come  within  the  general  rule.  The  bill  was  drawn  by  an  English 
subject  on  an  English  subject,  and  we  thought  that  circumstance 
took  it  out  of  the  ordinary  rule.  We  adverted  to  the  circumstance 
that  the  bill  was  indorsed  to  a  foreigner,  but  it  was  not  sued  on 
until  the  time  of  peace.  We  also  adverted  to  the  principle  which 
the  Court  of  King's'  Bench  adopted  in  Kensington  v.  Inglis,  that 
that  which  was  rendered  lawful  by  the  licence  was  lawful  in  all  its 
consequences ;  and  as  it  was  legal  to  carry  goods  from  the  island  A 
to  the  island  B,  an  insurance  on  these  goods  was  also  lawful.  So 
we  there  held  that  the  end  being  legal,  the  means,  without  which 
it  could  not  be  effected,  were  also  legal.  (His  lordship  here  read 
the  report  of  the  judgment  in  that  case,  6  Taunton,  239.)  We 
referred  ourselves  to  the  legal  purpose  for  which  those  bills  were 
drawn,  and  which  was  the  support  of  our  fellow  subjects  in  France. 
That  case,  therefore,  was  decided  as  an  exception  to  the  general 
rule.  By  the  general  rule  I  cannot  help  thinking  that  an  alien 
enemy  resident  in  France  has  no  right  to  draw  on  this  country  for 
a  fund  due  to  him  here ;  for  that  I  take  to  be  the  very  sort  of  com- 
munication which  the  policy  of  the  law  meant  to  prevent.  It  is 
impossible  to  say  that  the  plaintiff  was  not  conusant  of  the  purpose 
for  which  these  bills  were  drawn ;  for  on  the  very  day  after  the 
drawing  he  attempts  to  take  to  himself  by  indorsement  those  funds, 
which  is  the  very  species  of  communication  that  it  is  the  purpose  of 
the  law  to  prevent.  I  come  very  unwillingly  to  this  conclusion, 
seeing  nothing  dishonest  in  the  transaction. 

Dallas,  J. — Potts  v. .  Bell  was  not  the  first  case  that  so  decided. 
The  law  of  Potts  v.  Bell  is  admitted  by  the  counsel  for  the  plaintiff, 
and  in  that  decision  I  find  no  exception  to  the  general  rule,  which 
is,  that  during  war  all  contracts  are  at  an  end.  I  cannot  say  that 
the  drawing  of  a  bill  by  an  alien  enemy  is  not  a  contract 
to  pay  by  an  alien  enemy,  or  that  when  he  endorses  to 
an  alien  enemy  it  is  not  a  contract  to  pay  to  an  alien  enemy, 
and  therefore  I  am  most  clearly  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover. 

Park,  J. — Before  the  case  of  Potts  v.  Bell  there  was  an  opinion 
prevalent  in  Westminster  Hall  that  the  commerce  with  an  enemy 
was  not  illegal.  That  decision,  however,  was  founded  on  the 
opinions  of  all  the  best  foreign  jurists,  particularly  the  admirable 
work  of  Bynkershoek.  Antoine  v.  Morshead  is  distinguishable 
from  this  case,  for  the  drawer  and  the  payee  were  British  prisoners 
of  war,  and  I  hope  a  British  prisoner  of  war  is  not  to  be  considered 
as  an  alien  enemy.  Lord  Eldon,  Chancellor,  lays  it  down  broadly, 
that  every  contract  with  an  alien  enemy  is  void.  An  attempt  was 
made  in  the  Court  of  King's  Bench,  in  the  case  of  Boberts  v.  Hardy, 
3  Maule  &  Selw.  532,  to  extend  the  doctrine  of  M'Connell  v.  Hector 
further  than  this  Court  intended.  In  M'Connell  v.  Hector  the 
plaintiff  was  a  trader  rfesident  in  France ;  in  Roberts  v.  Hardy  the 
party  was  a  private  Englishman  who  went  to  America  and  was 
there  detained  as  a  prisoner,  and  the  Court  said  a  prisoner  of  war 
is  not  to  be  prevented  from  drawing. 
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Burrough,  J. — The  Court  in  Hilary  term  directed  this  to  be 
made  a  case,  not  from  any  doubt  which  they  entertained,  but  from 
a  wish  that  the  cause  should  be  decided  in  the  presence  of  my  Lord 
Chief  Justice.  In  Antoine  v.  Morshead  the  Court  recognised  the 
principle,  in  deciding  that  case  as  an  exception  to  the  rule.  That 
cannot  be  done  indirectly  which  cannot  be  done  directly.  Michelon, 
having  funds  in  this  country,  could  not  during  war  bring  an  action 
for  money  had  and  received  against  the  holder  of  his  funds  here ; 
neither  can  he,  by  drawing  a  bill  on  his  debtor  and  indorsing  it  to 
another,  produce  the  same  effect.  The  bill  is  a  contract,  and  no 
contract  can  be  enforced  in  a  Court  of  British  judicature,  which  is 
made  during  the  war,  and  which  is  made  by  an  alien  enemy.  I  am 
therefore  clearly  of  opinion  that  a  nonsuit  ought  to  be  entered. 

Lens  then  applied  for  permission  that  the  case  might  be  turned 
into  a  special  verdict,  but  the  Court  said  they  felt  no  difficulty 
whatever  on  the  question,  and  did  not  think  it  necessary.  The 
plaintiff  might  resort  to  another  remedy  if  he  had  confidence  in  the 
point. 

Rule  absolute  for  nonsuit. 


[The  insurance  of  enemy  property  in  time  of  war  is 
illegal  and  void.] 

BRISTOW  v.  TOWERS. 

Cotjbt  of  King's  Bench.     1794.  6  Durnford  and  East's 

Term  Reports,   35. 

This  was  an  aotion  upon  a  policy  of  insurance,  on  goods  on  board 
a  ship,  stated  to  be  an  American  ship  at  and  from  London  to  Dun- 
kirk. The  first  count  of  the  declaration  stated  that  the  plaintiff 
caused  the  insurance  to  be  made  for  the  benefit  of  certain  persons 
trading  under  the  firm  of  Arrouet  &  Massot,  one  Jean  Baptiste 
Barrot,  and  several  other  persons  by  name,  and  that  he  (the  plaintiff) 
being  a  person  then  residing  in  Great  Britain  had  caused  the  policy 
to  be  effected,  as  agent,  as  well  in  his  own  name  as  in  the  names 
of  every  other  person  to  whom  the  same  might  appertain;  that  the 
insurance  was  declared  by  the  policy  to  be  on  goods  warranted  French 
property;  that  Arrouet,  Massot,  &c.,  were  and  continued  to  be 
interested  in  the  goods  on  board,  which  were  stated  to  be  hardware ; 
and  that  the  ship  and  goods  were  afterwards  captured  in  the  course 
of  the  voyage  by  a  sloop  of  war  belonging  to  the  King,  and  carried 
away  as  prize.  It  further  stated  that  the  goods  at  the  time  of  the 
loading  on  board  the  ship  and  of  the  capture  were  French  property, 
and  that  the  ship  was  an  American  ship,  the  property  of  American 
subjects.        There  were  other  common  counts  for  money  paid,   and 
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money   had   and   received.        To   all  which   the  general   issue   was 
pleaded. 

At  the  trial  a  special  verdict  was  found,  stating  that  the  plaintiff 
on  the  13th  of  March,  1793,  being  then  resident  in  Great  Britain, 
in  pursuance  of  an  order  for  that  purpose,  caused  the  insurance  in 
question  to  be  effected  by  the  defendant  on  account  of  the  persons 
named  therein,  namely,  Arrouet,  Massot,  &c.,  and  that  the  goods 
were  thereby  warranted  to  be  French  property;  that  the  defendant 
received  the  premium ;  that  the  goods  were  shipped  on  board  the 
"Nancy"  (the  ship  in  question)  on  the  19th  of  March,  1793,  by 
Messrs.  Humphreys  &  Son,  of  Birmingham,  in  this  kingdom,  in 
compliance  with  orders  received  by  them  for  the  same  in  January, 
1793,  from  Messrs.  Arrouet,  Massot,  &c.  ;  that  the  goods  consisted 
of  buttons,  buckles,  japanned  wares,  toys,  and  trinkets  of  the  manu- 
facture of  this  kingdom ;  that  Arrouet,  Massot,  &c. ,  at  the  time  of 
making  the  policy  were  and  still  are  subjects  of  the  Government  of 
France,  and  were  interested  in  the  goods  on  board  the  "  Nancy," 
and  that  the  said  goods  were  French  property ;  that  the  ship  with 
the  goods  on  board  sailed  the  21st  of  March,  1793,  upon  the 
voyage  insured ;  that  by  an  Order  of  the  King  in  Council,  dated  11th 
February,  1793,  reciting  divers  subjects  of  complaint  against  France, 
and  the  seizure  by  the  French  of  divers  ships  and  goods  the  property 
of  the  King's  subjects,  which  had  been  followed  by  an  open  declara- 
tion of  war  against  the  King  and  his  ally,  &c,  and  that  for  pro- 
curing reparation  it  was,  amongst  other  things,  thereupon  ordered 
that  general  reprisals  should  be  granted  against  the  ships,  goods, 
and  subjects  of  France,  and  that  ships,  &c,  commissioned  by  letters 
of  marque  and  reprisals  should  and  might  lawfully  seize  all  ships, 
vessels,  and  goods  belonging  to  France,  or  to  subjects  of  France,  &c.  ; 
that  by  another  Order  of  Council,  dated  11th  February,  1793,  a 
general  embargo  was  laid  on  all  ships  and  vessels  in  Great  Britain ; 
that  by  another  Order  of  Council,  dated  26th  February,  1793,  it 
was  ordered  that  nothing  contained  in  the  above-mentioned  Order 
of  the  11th  February,  laying  a  general  embargo,  should  be  construed 
to  extend  to  any  foreign  vessel  (except  those  belonging  to  the  subjects 
of  France),  but  that  all  foreign  vessels  belonging  to  the  subjects  of 
any  State  or  country  in  amity  with  His  Majesty  which  might  then 
be  or  should  thereafter  put  into  any  of  the  ports  of  this  kingdom 
should  be  fortwith  permitted  to  proceed  on  their  respective  voyages, 
&c,  provided  that  the  cargo  did  not  consist  in  whole  or  in  part  of 
any  naval  or  military  stores,  or  any  other  article,  the  exportation 
whereof  was  prohibited  by  any  law  or  Order  of  Council  then  in  force. 
It  then  stated  the  sailing  and  capture  of  the  ship  and  of  the  goods 
as  prize,  and  the  subsequent  condemnation  of  the  goods  as  being 
French  property,  and  that  the  ship  "  Nancy  "  was  an  American  ship, 
belonging  to  American  subjects. 

Giles,  for  the  plaintiff  (this  was  argued  in  the  last  term) — The 
only  objections  which  can  be  stated  to  the  plaintiff's  recovering  are 
either,  first,  that  the  insurance  upon  enemy's  goods  is  illegal ;  or, 
secondly,  that  the  exportation  of  the  goods  in  question,  though  in 
a  neutral  ship,   was  under  all  the  circumstances  illegal,   and  conse- 


156     LEADING  BRITISH  AND  AMERICAN  CASES. 

quently  not  the  subjects  of  a  legal  insurance.  (1)  As  to  the  first 
point,  which  was  considered  in  Brandon  v.  Nesbitt,  6  T.R.  23,  the 
policy  of  allowing  such  insurance  seems  to  have  been  heretofore 
generally  admitted.  The  immediate  advantage  derived  therefrom 
to  the  kingdom  is  obvious,  as  more  money  is  brought  into  it  from 
the  premiums  of  insurance  than  from  the  captures  alone;  and  where 
there  is  no  capture,  the  trade  of  the  enemy  pays  a  tax  to  this  country 
for  its  safety.  On  the  other  hand  it  may,  indeed,  be  urged  to  be 
impolitic  to  give  an  interest  to  any  subject  in  the  preservation  of 
the  enemy's  property;  but  when  it  is  considered  that  this  country 
is  the  general  place  for  effecting  insurances,  it  seems  better  to  submit 
to  that  inconvenience  in  time  of  war  than  to  run  the  risk  of  losing 
so  beneficial  a  trade.  The  legality  of  these  contracts  has  never 
been  disputed;  they  have  been  effected  in  all  former  wars  without 
interruption,  except  for  about  six  months  in  the  21st  of  Geo.  II.,  and 
not  only  effected,  but  they  have  been  recovered  upon  in  Courts  of 
justice  without  any  dispute;  and  the  uninterrupted  usage  of  the 
Courts  of  justice  is  a  good  criterion  for  ascertaining  what  the  law  is. 
The  cases  of  Thellusson  v.  Fletcher,  Dougl.  315 ;  Bermon  v.  Wood- 
bridge  (ibid.  781) ;  and  of  some  of  the  underwriters  mentioned  in 
Planchi  v.  Fletcher  (ibid.  251),  were  insurances  upon  enemy's  pro- 
perty, and  yet  the  objection  was  not  taken  in  any  of  them.  And  the 
opinions  both  of  Lord  Hardwicke  (HenMe  v.  The  Royal  Exchange 
Assurance  Company,  1  Ves.  320)  and  Lord  Mansfield  (Gist  v.  Mason, 
1  T.R.  84;  Park  on  Insurance,  239)  leaned  strongly  in  support 
of  these  contracts.  In  1740,  after  war  had  been  declared  against 
Spain  in  the  preceding  year,  the  Legislature  by  an  Act,  13  Geo.  II. 
c.  27,  prohibited  the  importation  of  goods  from  Old  Spain  into  Great 
Britain  during  the  war.  And,  again,  by  the  21  Geo.  II.  c.  4,  all 
insurances  on  ships  belonging  to  France,  and  on  merchandise  and 
effects  laden  thereon,  were  prohibited  during  the  then  war.  These 
Acts,  being  partial  in  their  operation  and  limited  in  their  duration, 
strongly  evince  that  in  the  opinion  of  the  Legislature  these  contracts 
were  not  prohibited  by  the  general  law  of  the  land.  The  arguments, 
too,  which  were  urged  in  support  of  them  went  on  the  ground  of  the 
impolicy  of  permitting  such  a  commerce,  and  not  on  the  illegality  of 
it.  Secondly,  it  is  a  question  of  the  first  importance  whether  any 
new  obligations  or  restraints  are  imposed  on  the  subject  by  the  mere 
commencement  of  hostilities  with  a  foreign  country,  without  any 
legislative  or  executive  act  of  the  Government  declaring  the  same. 
To  consider  the  matter  first  upon  principles  derived  from  the  law 
of  nations,  the  great  object  of  a  belligerent  Power  is  to  weaken  its 
enemy  by  every  means  not  detrimental  to  itself  in  a  greater  com- 
parative degree.  The  means  are  only  justified  by  the  end,  and 
therefore  .it  is  generally  considered  that  the  right  to  do  acts  of 
hostility  is  bounded  by  the  necessity,  and  ought  not  to  exceed  the 
exigency  of  the  case.  Whatever  commerce  therefore  may  be  carried 
on  beneficial  to  a  belligerent  Power  is,  as  far  as  it  respects  such 
Power,  perfectly  justifiable  upon  the  general  principles  of  war  between 
nations,  and  arises  out  of  the  very  policy  adapted  to  such  a  situation. 
Bynkershoek  (Bynk.  Qusest.  Jur.  Pub.,  lib.  1,  c.  3)  indeed  seems  to 
consider  commerce  as  impracticable  between  two  nations  at  war,  but 
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he  does  not  advert  to  the  method  of  carrying  it  on  by  the  medium 
of  neutral  nations.  In  the  same  place,  however,  he  observes, 
"  Utilitas  vero  mercantium,  et  quod  alter  populus  alterius  rebus 
"  indigeat,  fere  jus  belli,  quod  ad  commercia  subegit.  Hinc  in 
"  quoque  bello  aliter  atque  ahter  commercia  permittuntur  vetanturque 
"prout  e  re  sua  subditorumque  suorum  esse  censent  principes " ; 
and  he  enumerates  many  instances  of  commerce  having  been  carried  on 
between  belligerent  Powers  by  express  stipulations.  This  is  suffi- 
cient to  show  that  all  commerce  between  hostile  States  is  not  of 
necessity  interdicted  by  the  mere  declaration  of  war.  In  like 
manner  the  internal  regulations  of  each  belligerent  State  in  this 
respect  must  depend  upon  their  own  particular  convenience  and 
policy.  It  may  be  the  interest  of  one  country  to  encourage  a  trade 
with  the  subjects  of  an  enemy's  country;  though  being  adverse  to 
the  interests  of  the  latter  it  may  be  there  prohibited.  In  such 
cases  it  can  only  be  carried  on  with  safety  through  the  intervention 
of  a  neutral  nation ;  and  then  there  is  no  reason  why  a  contract 
for  the  furtherance  of  such  a  commerce  should  be  deemed  illegal  in 
the  first-mentioned  State,  or,  contrary  to  policy,  any  more  than 
a  contract  for  smuggling  goods  into  an  alien  country  in  time  of 
peace,  which  never  was  held  objectionable  in  point  of  law.  All  this 
tends  strongly  to  show  that  there  is  nothing  in  a  mere  state  of  war 
which  necessarily  makes  all  commercial  contracts  with  the  enemy 
illegal ;  but  the  policy  or  impolicy  of  it  in  each  particular  case  must 
depend  upon  a  variety  of  circumstances,  which  it  is  the  duty  of 
Government  to  balance,  and  to  interpose  by  special  regulations  in 
these  instances  where  the  inconvenience  preponderates.  The  furnish- 
ing of  some  commodities,  indeed,  is  so  clearly  inconsistent  with  a 
state  of  warfare  that  it  requires  no  previous  warning  to  the  subject, 
such  as  the  supply  to  the  enemy  of  arms,  warlike  stores,  or  provisions. 
But  even  this  is  not  illegal  on  the  ground  of  its  being  a  commercial 
contract  with  the  enemy,  but  as  an  absolute  breach  of  allegiance  in 
affording  them  aid  and  assistance.  But  in  all  other  cases  the 
expediency  of  the  commerce  depending  upon  the  varying  policy  of  the 
State,  the  commerce  must  previously  be  prohibited  by  the  Government 
in  order  to  make  the  contract  illegal.  The  practice  of  the  Legis- 
lature in  all  former  wars  is  strongly  corroborative  of  this  reasoning. 
They  have  passed  statutes  adapted  to  the  exigency  of  the  times, 
considering  the  subject  in  a  purely  political  light.  And  the  statutes 
which  have  been  passed  upon  this  subject  may  be  divided  into  three 
classes — First,  those  which  imposed  a  general  prohibition,  though  the 
restraint  was  frequently  afterwards  in  part  taken  off.  Second, 
those  which  in  the  first  instance  only  imposed  a  partial  restraint. 
Third,  those  which  actually  sanctioned  a  trade  with  an  enemy  which 
in  time  of  peace  was  illegal.  The  two  first  classes  would  have  been 
altogether  nugatory  if  the  doctrine  now  contended  for  on  the  other 
side  had  ever  prevailed.  The  first  Act  which  occurs  is  the  29  &  30 
Car.  2,  c.  1.,  which  was  entitled  "an  Act  for  raising  money  for  the 
"war  against  France,  &c,  and  for  prohibiting  of  French  com- 
"  modities."  But  it  appears  by  the  1  Jac.  2,  c.  6,  which  refers 
to  the  former,  that  it  was  not  a  general  prohibition,  but  only  ex- 
tended to  French  wines  and  some  other  specified  commodities ;   and 


158    LEADING  BEITISH  AND  AMERICAN  CASES. 

it  was  partially  repealed  by  the  latter  statute.  The  peace  of 
Nimeguen  was  concluded  on  1st  August,  1678.  In  the  next  war, 
which  immediately  followed  the  Kevolution,  an  Act  was  passed, 
1  W.  &  M.  c.  34,  in  1689,  entitled  an  "  Act  for  prohibiting  all  trade 
"  and  commerce  with  France  "  ;  this  Act  was  only  passed  for  three 
years,  though  continued  afterwards  by  4  &  5  W.  &  M.  c.  25.  But 
notwithstanding  the  general  title,  the  preamble  shows  that  the  im- 
port trade  only  was  in  the  view  of  the  Legislature,  and  accordingly 
the  importation  of  French  commodities  was  prohibited  for  three  years 
from  24th  August,  1689.  This  prohibition  was  in  the  following 
year  extended  to  French  goods  taken  as  prize  by  2  W.  &  M.  c.  14. 
In  1691  the  3  &  4  W.  &  M.  c.  13  was  passed,  entitled  an  "Act 
"  against  corresponding  with  Their  Majesties'  enemies."  This 
extended  to  the  export  as  well  as  import  trade  with  France.  About 
two  years  afterwards  the  Legislature  passed  an  Act  (5  &  6  W.  &  M. 
o.  2)  for  repealing  such  parts  of  several  former  Acts  as  prevent  or 
prohibit  the  importation  of  foreign  brandy,  &c.,  except  from  France, 
and  they  thereby  allowed  of  the  importation  of  French  brandies  under 
certain  restrictions.  In  the  same  war,  and  nearly  two  years  before 
the  peace  of  Ryswick,  which  was  in  September,  1697,  the  7  &  8  W.  3, 
c.  20,  was  passed,  entitled  an  "  Act  for  granting  to  His  Majesty  an 
"  additional  duty  upon  all  French  goods  and  merchandise."  This 
Act  shows  that  the  interest  of  the  country  suffered  by  the  general 
prohibition  which  the  Legislature  themselves  had  before  specially 
enacted,  and  therefore  they  exchanged  that  prohibition  for  a  revenue. 
In  the  year  following  the  8  &  9  W.  3,  c.  23,  sec.  5,  reciting  that 
this  Act  had  discouraged  the  King's  ships  and  privateers  from  annoy- 
ing the  enemy,  enacts  that  nothing  contained  in  it  shall  extend  to 
charge  goods  of  the  growth  or  manufacture  of  France  which  shall  be 
bona  fide  seized,  taken,  and  condemned  as  prize.  In  the  next  war 
with  France  and  Spain,  which  was  after  the  death  of  Jac.  2  in  1702, 
there  was  not  for  some  time  any  prohibition  of  commerce  with  the 
enemy;  on  the  contrary,  the  object  of  the  1st  Anne,  stat.  2,  c.  14,  was 
to  prevent  the  running  of  French  and  foreign  brandy  without  paying 
the  duty,  and  not  to  prevent  the  importation  of  it.  It  enacts  that 
French  brandy  unladen  or  delivered  before  the  duty  paid  shall  be 
forfeited ;  and  yet  it  appears  from  the  very  title  of  the  next  chapter 
that  we  were  engaged  in  war  with  France  and  Spain;  for  it  is  an 
"  Act  for  granting  to  Her  Majesty  several  subsidies  for  carrying  on 
"  the  war  against  France  and  Spain."  The  2  &  3  Anne,  c.  9,  sec.  5, 
shows  that  the  Legislature  continued  to  allow  of  a  regulated  com- 
merce with  France,  though  the  war  still  subsisted.  It  recites  the 
7  &  8  W.  3,  c.  20,  and  8  &  9  W.  3,  c.  23,  sec.  3,  and  enacts  that 
French  wine  taken  as  prize  shall  pay  £15  per  ton  besides  the  former 
duties.  This  was  in  order  to  encourage  the  trade  with  Portugal, 
and  raise  supplies  for  carrying  on  the  war.  And  it  is  to  be  observed 
that  the  7  &  8  W.  3,  c.  20,  there  noticed,  is  still  in  force — (Q.  How 
far  is  it  affected  by  the  commercial  treaty?) — which  imposes  duties 
on  all  French  commodities.  The  war  had  been  continued  for  three 
years  before  the  3  &  4  Anne,  c.  13,  was  passed,  entitled  an  "  Act  for 
"  prohibiting  all  trade  and  commerce  with  France,"  on  which  several 
matters  are  observable;  the  Act  is  confined  to  a  prohibition  of  the 
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import  trade  from  France,  consequently  the  export  trade  remained 
in  the  same  state  as  before.  In  the  next  place  a  proviso  is  inserted 
that  the  Act  shall  not  extend  to  prohibit  the  import  of  French  wines 
contracted  for  before,  provided  they  were  imported  within  a  given 
time.  But  if  such  trading  be  illegal  by  the  general  law,  the  proviso 
ought  to  have  gone  further,  and  expressly  legalised  the  import. 
Lastly,  there  is  another  proviso  in  favour  of  the  trade  with  Spain. 
(Lord  Kenyon — Some  parts  of  Spain  were  leagued  with  this  country 
at  that  time.)  We  had  not  then  any  place  in  Spain.  Philip  of 
Anjou  was  in  possession  of  the  whole  country,  having  been  proclaimed 
King  at  Madrid.  Barcelona  was  not  taken  till  the  4th  October, 
1705.  Lord  Peterborough's  proclamation  was  on  the  11th,  and 
Charles  the  Third  did  not  embark  from  Portugal  till  July  following. 
At  the  same  time,  with  the  Act  to  prevent  the  import  trade  from 
France,  was  passed  another  Act,  the  3  &  4  Anne,  c.  14,  "  to  prevent  all 
"traitorous  correspondence  with  Her  Majesty's  enemies."  But 
even  that  Act  does  not  generally  prohibit  all  exports  to  France,  but 
is  merely  confined  to  the  supply  of  arms  and  warlike  stores.  Two 
years  after  this  there  passed  an  Act  permitting  a  trade  with  the 
enemy,  which  in  time  of  peace  was  illegal.  By  the  navigation  law 
cochineal  could  only  be  imported  from  the  place  of  its  growth.  It 
was  at  that  time  sold  cheaper  in  Europe  than  elsewhere,  and  difficult 
to  be  obtained — in  consequence  the  Legislature  passed  the  6th  Anne, 
c.  33,  entitled  an  "  Act  for  the  importation  of  cochineal  from  any 
"ports  in  Spain  during  the  present  war  and  six  months  longer." 
A  few  years  afterwards  during  the  war  the  inconvenience  to  the 
revenue  of  prohibiting  French  commerce  was  felt;  and  therefore 
the  9  Anne,  c.  8.  repealed  the  3  &  4  Anne  13  so  far  as  related  to  the 
prohibition  of  French  wines.  The  peace  of  Utrecht  was  concluded  in 
1713.  In  the  subsequent  war  with  Spain,  upon  the  treaty  concluded 
at  Vienna  between  that  Power  and  the  Emperor  Charles  VI.,  the 
13  Geo.  I.  c.  25,  was  passed  to  admit  of  the  free  importation  of 
cochineal  from  any  place;  although  the  preamble  recites  that  it  is 
the  growth  of  the  Spanish  West  Indies,  and  could  only  be  had  from 
thence  or  from  Spain.  That  was  concluded  by  the  treaty  of 
Seville  in  1728.  In  October,  1739,  after  long  disputes  respecting 
our  trade  to  South  America,  and  complaints  of  the  ill-treatment  of 
our  subjects  by  the  Spanish  Guarda  Coastas,  war  was  declared 
against  Spain,  and  in  the  following  year  the  stat.  13  Geo.  II.  c.  27, 
passed  "  for  prohibiting  commerce  with  Spain."  But,  however 
general  the  title,  the  prohibition  was  not  only  confined  to  goods 
imported,  but  also  to  such  as  were  imported  from  old  Spain,  leaving 
the  commerce  of  the  Spanish  colonies  untouched ;  which  is  decisive  to 
show  that  the  Legislature  considered  that  such  commerce  might 
legally  be  carried  on  notwithstanding  the  war.  There  was  also  a 
clause  empowering  the  King  to  take  off  the  prohibition  by  proclama- 
tion ;  which  would  have  been  entirely  nugatory,  if  by  the  general  law 
the  prohibition  would  still  have  continued  pendente  hello.  At  the 
same  time,  too,  an  attempt  was  ma  do  to  bring  in  a  bill  in  the  House 
of  Commons  to  prohibit  insurances  on  enemy's  property,  but  it  was 
rejected  on  the  opposition  of  Sir  John  Barnard  and  Mr.  Willimot 
(Smollet's  Continuation,  48).       In  March,  1744,  war  was  again  de- 
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olared  between  France  and  England  upon  the  question  of  the 
succession  of  the  Empress  Queen  Marie  Theresa.  At  this  time  there 
was  no  general  prohibition  of  commerce;  but  in  1745  the  Legislature 
passed  the  Act  of  the  18  Geo.  II.  c.  36,  "for  prohibiting  the  wearing 
"  and  importation  of  cambric  and  French  lawns  " ;  yet  even  then  the 
importation  was  allowed  for  the  purpose  of  an  export  trade,  as 
appears  by  the  same  Act.  It  was  not  till  1747  that  the  21  Geo.  II. 
o.  4,  was  passed  ' '  to  prohibit  insurance  on  ships  belonging  to  France, 
"  and  on  merchandise  or  effects  laden  thereon,  during  the  present 
"war  with  France,"  by  which  all  such  insurances  were  prohibited 
after  1st  April,  1748,  thereby  (as  it  were)  admitting  the  legality  of 
those  made  before.  This  Act,  indeed,  was  opposed  by  Lord  Mans- 
field and  Sir  Dudley  Ryder  (2  Parliamentary  Deb.  171),  and  it  only 
continued  in  force  six  months.  In  October,  1748,  the  peace  of  Aix 
la  Chapelle  took  place.  In  1756  war  was  again  declared  against 
France.  In  this  instance  no  general  prohibition  took  place.  On 
the  contrary  in  the  following  year  the  stat.  31  Geo.  II.  c.  27  repealed 
an  Act  made  in  the  25  Geo.  II.  c.  26,  to  restrain  the  making  of  insur- 
ances on  foreign  ships  bound  to  or  from  the  East  Indies.  And  in 
the  next  year  Geo.  II.  c.  32,  was  passed  "for  the  more  effectual 
"  preventing  the  fraudulent  importation  of  cambric  and  French 
"  lawns,"  which  was  an  admission  of  some  sort  of  legal  importation; 
and  it  appears  that  they  might  be  imported  before  for  exportation. 
The  peace  of  Paris  took  place  in  1763.  Then  came  the  last  war 
with  America,  in  the  course  of  which  the  war  wa«  extended  to  France 
in  1778,  and  to  Spain  and  Holland  in  1780.  No  general  prohibitory 
Act  took  place.  Insurances  continued  to  be  effected,  and  the  im- 
portation and  exportation  trade  continued  from  and  to  our  enemies. 
This  appears  from  a  list  of  Custom-house  entries.  (Lord  Kenyon — 
Is  there  any  entry  of  an  export  or  import  to  or  from  an  enemy  s 
country  directly  2)  It  was  through  the  medium  of  neutral  ships,  as 
in  the  present  case.  In  1781,  after  the  war  had  commenced  with 
Spain,  the  21  Geo.  III.  c.  27,  was  passed,  "  to  permit,  during  the 
"  present  war,  the  importation  of  goods,  the  produce  of  the  planta- 
"  tions  of  the  Crown  of  Portugal  into  Great  Britain  or  Ireland,  in 
' '  Portuguese  vessels,  and  the  importation  of  certain  other  goods 
"  therein  enumerated,  in  any  neutral  ships  or  vessel®."  These 
enumerated  goods  were  notoriously  the  produce  of  Spain  or  her 
colonies;  and  it  was  a  matter  of  necessity  to  allow  the  trade  to  be 
carried  on  in  neutral  vessels,  because  British  vessels  could  not  have 
been  admitted  into  their  ports.  (Lord  Kenyon — Is  it  not  certain 
that  the  goods  of  an  enemy  of  every  sort  are  seized  during  a  war  if 
possession  of  them  can  be  obtained?)  They  are  the  subject  of  prize, 
but  may  not  be  seized  by  the  Custom-house  without  a  special 
authority.  The  peace  of  Versailles  was  settled  in  1783,  and  the 
commercial  treaty  with  France  took  effect  in  May,  1787,  by  27  Geo. 
III.  c.  13.  In  the  present  war,  indeed,  extraordinary  regulations  have 
been  found  necessary.  The  33  Geo.  III.  c.  1,  prohibits  the  circu- 
lation of  promissory  or  other  notes,  orders,  &c,  issued  in  or  under 
the  name  of  any  public  authority  in  France.  The  33  Geo.  III.  c.  4, 
establishes  regulations  respecting  aliens  arriving  in  this  kingdom,  or 
resident  therein  in  certain  cases.    The  33  Geo.  III.  c.  27,  is  for  more 
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effectually  preventing  all  traitorous  correspondence  with  or  aid  or 
assistance  to  His  Majesty's  enemies.  The  34  Geo.  III.  c.  9  is  the 
French  property  bill.  The  result  of  all  these  different  statutes 
clearly  is  that  Parliament  conceived  that  a  legislative  prohibition 
was  necessary  to  make  the  trading  illegal,  otherwise  all  or  most  of 
the  provisions  of  their  Acts  would  have  been  unnecessary.  They 
proceeded,  step  by  step,  from  one  regulation  to  another,  as  the 
necessity  for  it  became  apparent.  On  the  other  hand,  there  is  no 
instance  of  any  Act  to  empower  a  trading  during  a  war,  unless  it 
lay  under  some  prohibition  or  restriction  before ;  but  at  or  soon 
after  the  commencement  of  most  wars,  Acts  of  Parliament  have  been 
passed  declaring  a  general  or  partial  prohibition  of  trading  in  the 
first  instance  illegal.  And  upon  the  whole  it  is  plainly  deducible 
from  these  Acts  that  the  mere  commencement  of  hostilities  does  not 
of  itself  render  commerce  with  the  enemy  illegal,  provided  it  be  not 
used  as  a  means  of  giving  aid  and  assistance  to  them.  The  property 
here  was  not  of  that  nature ;  it  was  of  British  manufacture,  beneficial 
to  the  country  to  be  exported.  It  only  became  enemy's  property 
upon  being  shipped ;  after  which  it  was  at  the  risk  of  the  purchaser. 
And  though  it  might  afterwards  have  been  seized  by  the  King,  yet 
the  property  could  not  vest  in  him  before  an  inquisition  found.  And 
the  opinion  of  the  Legislature,  that  the  exportation  of  these  goods 
which  are  the  subject  of  this  insurance  was  legal,  may  be  collected 
from  their  excepting  them  in  the  traitorous  correspondence  bill. 

Park  (for  the  defendant) — It  does  not  appear  from  any  of  the 
authorities  cited  on  the  other  side  that  this  question  has  ever  been 
expressly  decided — the  utmost  they  amount  to  is  an  opinion  in  favour 
of  the  expediency  of  permitting  contracts  of  this  nature  in  time  of 
war,  but  no  direct  judgment  upon  their  legality.  That  question  is 
still  open  for  discussion,  and  must  depend  upon  the  general  law  of 
nations  and  upon  grounds  of  legal  policy.  By  the  mere  declaration 
of  war  or  reprisals  permitted,  all  direct  commerce  immediately  and 
necessarily  becomes  prohibited  between  hostile  nations :  and,  if  so, 
it  follows  that  insurances  must  also  be  forbidden  ;  for  it  cannot  be 
lawful  to  do  that  indirectly  which  is  not  permitted  to  be  done 
directly.  Bynk.  Q.  Jur.  Pub.  lib.  1  c.  3.  Quamvis  autem  nulla 
specialis  sit  commerciorum  prohibitia,  ipso  tamen  jure  belli  com- 
.  mercia  esse  vetita,  ipsse  indictiones  bellorum  satis  declarant;  quisque 
enim  subditus  jubetur  alterius  principis  subditos,  eorumque  bona 
aggredi,  occupare,  et  quomodocumque  iis  nocere.  Now,  the  Order 
of  Council  here  stated,  which  was  the  first  authoritative  announcing 
of  war,  contains  the  same  sort  of  instructions.  The  other  passages 
which  have  been  alluded  to  out  of  the  same  author  only  show  that 
Governments  may  under  circumstances  make  particular  exceptions  as 
best  suits  their  convenience.  And  to  this  source  all  the  statutes 
which  have  been  cited  are  referable.  Some  of  these  contain  regula- 
tions of  particular  branches  of  commerce ;  and  even  where  they  extend 
to  general  prohibitions  of  commerce  with  the  enemy,  it  is  for  the 
purpose  of  superadding  particular  penalties  upon  the  breach  of  the 
law;  and  this  observation  will. apply  fully  to  the  traitorous  corre- 
spondence bill  lately  passed.       But  all  the  writers  upon  insurance 


162    LEADING  BEITISH  AND  AMERICAN  CASES. 

concur  in.  their  opinion  of  the  illegality  of  these  contracts.  The 
author  of  "  Le  Guidon,"  a  work  of  great  repute,  published  by  Mons. 
Cleirao  about  the  middle  of  the  last  century,  says  (cap.  2,  sec.  5) — 
"  In  time  of  peace  assurances  may  be  made  upon  all  sorts  of  merchan- 
"  di®e  belonging  to  any  nation,  but  in  time  of  war  or  hostility  the 
"  subjects  of  His  Majesty  (the  King  of  France)  shall  not  lend  or  put 
"  their  names  to  any  insurances  of  property  belonging  to  his  enemies." 
And  for  this  reason  he  says  it  is  required  that  the  policy  should  con- 
tain the  name  of  the  insured,  <fco.,  that  it  might  appear  of  what 
nation  he  was.  And  the  editor  observes  in  a  note  upon  the  above 
passage  that  it  is  conformable  to  the  ordinances  of  Barcelona  of  the 
year  1484.  Valin.,  vol.  ii.,  p.  31,  or  liv.  3,  tit.  6,  art.  3,  in  com- 
menting upon  an  article  of  the  marine  ordinances  of  France,  which 
requires  that  the  policy  should  contain  the  name  and  domicile  of  the 
assured,  the  effects  upon  which  the  insurance  is  made,  the  name  of  the 
ship,  and  several  other  requisites,  states  as  a  reason  why  these  things 
are  required — "  Si  malgre  Pinterdiction  de  commerce  qu'  emporte 
"  toujours  toute  declaration  de  guerre,  les  sujets  du  roi  ne  font  point 
"  commerce  avec  les  ennemis  de  l'etat,  ou  avec  des  amis  ou  allies,  par 
"  l'interposition  desquel  ou  feroit  passer  aux  ennemis  des  munitions 
"  de  guerre  et  de  bouche,  ou  d'autres  effets  prohibies;  car  tout  cela 
"  etant  come  prejudiceable  a,  l'etat  seroit  sujet  a,  confiscation,  et 
"  k  etre  declare  de  bonne  prise,  etant  trouve,  soit  sur  les  na vires 
"  de  la  nation,  soit  sur  ceux  des  amies  et  allies";  and,  again,  he 
says,  "  Cette  interdiction  de  commerce  avec  les  ennemis  comprend 
"  aussi  de  plein  droit  le  defense  d'assurer  les  effets,  qui  leur  appar- 
' '  tiennent,  qu'ils  soient  charges  sur  leur  propre  vaisseaux,  ou  sur 
"des  navires  amis,  allies,  ou  neutres,  &c."  He  then  proceeds  to 
remark  that  though  the  law  which  he  had  before  adverted  to.  only 
speaks,  "  De  munitions  de  guerre  et  de  bouche,"  as  being  forbidden 
to  be  sent  to  the  enemy,  yet  the  ordinance  of  1543,  art.  42,  and  that 
of  1584,  art.  69,  proscribe  every  sort  of  commerce  direct  or  indirect 
with  the  enemy.  And  what  is  important  to  be  observed  upon  the 
ground  of  policy,  the  same  author,  after  observing  that  the  English 
had  insured  French  vessels,  &c.,  in  the  course  of  the  then  last  war, 
makes  this  reflection  upon  it,  that  by  means  of  such  insurances  one 
part  of  the  nation  rendered  back  to  France  what  had  been  taken 
by  the  other  by  the  right  of  war.  And  Bynkershoek,  who  has  applied 
to  this  subject  one  whole  chapter  of  his  work,  "  An  res  hostium 
"  lioeat  asseourare,"  lib.  1 ,  c.  21 ,  is  decisively  of  opinion  against 
the  legality  and  policy  of  it,  considering  it  as  a  means  of  promoting 
the  commerce  of  the  enemy.  The  opinion  of  our  own  lawyers,  as 
far  as  they  go,  respecting  the  legality  of  these  contracts,  are  more 
in  favour  of  the  defendant  than  of  the  plaintiff.  Lord  Mansfield 
himself  admitted  in  Gist  v.  Mason,  1  Term  Rep.  84,  that  the  only  two 
cases  where  the  legality  of  trading  with  an  enemy  came  directly 
in  question  were  decided  against  its  legality.  The  one  is  in  2 
Rol.  Abr.  173,  tit.  Prerogative  le  Roy  L.  Guerre,  where  a  licence 
given  to  certain  merchants  to  trade  with  Scotland  then  at  enmity 
with  this  country  was  held  void.  The  other  was  a  note  of  Lord 
Somer's,  communicated  by  Lord  Hardwicke  to  Lord  Mansfield,  of  a 
question  put  to  the  judges  in  King  William's  time,  whether  carrying 
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corn  to  the  enemy  was  a  crime  at  common  law,  who  were  of  opinion 
that  it  was  a  misdemeanour.  Lord  Mansfield  himself,  whose  opinion 
on  the  ground  of  policy  led  strongly  the  other  way,  admitted  that 
by  the  maritime  law  trading  with  an  enemy  was  cause  of  confiscation  ; 
though  he  thought  it  would  not  extend  to  the  case  of  a  neutral 
vessel.  Lord  Hardwicke,  who  leant  the  same  way,  in  Henhle  v.  The 
Royal  Exchange  Company,  1  Ves.  317,  spoke  very  cautiously  on 
the  subject,  and  seemed  to  be  afraid  of  deciding  the  question  on 
strict  legal  principles,  lest  it  might  hurt  several  insurances  of  the 
sort  which  he  observed  Ijad  been  effected  during  the  war.  It  cannot, 
indeed,  be  denied  that  such  has  been  the  practice  in  many  instances, 
which  has  from  time  to  time  called  for  regulations  by  the  Acts  of 
Parliament  which  have  been  referred  to,  and  which  inflicted  particular 
penalties  on  the  transgression. 

But  not  only  the  legality,  but  the  expediency  of  the  measure,  is 
against  such  insurances.  The  great  argument  in  favour  of  them, 
which  was  argued  by  Lord  Mansfield  when  Attorney-General  in  the 
House  of  Commons,  is  that  a  valuable  branch  of  trade  is  thereby 
secured  to  us,  which  would  be  diverted  into  other  channels,  and 
thereby  occasion  the  loss  of  a  considerable  profit  to  the  country ;  and 
that,  in  fact,  more  benefit  than  loss  arises  from  such  contracts.  This 
argument  was  used  in  1748,  when  an  Act  was  in  force  for  preventing 
such  insurances ;  yet  the  trade  was  not  diverted  into  other  channels, 
but  was  easily  regained  again  by  the  English  insurers,  who  dealt  at 
a  cheaper  rate,  and  fulfilled  their  engagements  more  punctually  than 
the  insurers  of  other  nations.  But  even  in  regard  to  the  supposed 
profit,  that  must  ever  be  a  subject  of  the  greatest  uncertainty.  The 
premiums  paid  to  this  country  are  certainly  not  clear  profit;  most 
part  of  them  must  be  refunded  to  pay  the  losses  sustained.  In  the 
case  of  captures  there  is  no  loss  to  the  enemy  and  no  gain  to  us  •  for 
what  is  gained  by  one  part  of  the  nation  must  be  taken  from  the 
other.  And  in  the  case  of  losses  by  the  perils  of  the  sea,  we  bear 
the  whole  burthen,  and  there  is  an  actual  gain  to  them  of  so  much ; 
deducting,  indeed,  the  premium  in  both  cases.  But  besides  the 
uncertainty  of  the  profit,  in  a  national  point  of  view  the  detriment 
which  is  derived  to  us  from  the  support  thereby  afforded  to  the  com- 
mercial resources  of  our  enemies  is  beyond  all  computation.  Bynker- 
shoek  and  Valin,  in  the  passages  before  referred  to,  argue  against 
these  insurances  on  this  ground  with  great  force.  But,  further,  it 
is  not  the  least  objection  to  the  expediency  of  the  measure  that  our 
insurers  are  by  this  commerce  made  bad  subjects  of  the  country  ; 
they  are  thereby  rendered  interested  against  the  success  of  our  own 
vessels  and  in  favour  of  the  enemy's  escape.  At  any  rate,  the 
question  is  not  whether  certain  individuals  may  derive  profit  from 
such  a  commerce,  but  whether  it  be  advantageous  to  the  country, 
and  allowed  by  law.  It  has  been  also  alleged  in  favour  of  insuring, 
that  it  has  been  the  means  of  acquiring  important  intelligence  of  the 
destination  of  the  enemy's  fleets,  and  thereby  affording  better  oppor- 
tunities of  making  captures.  But  that  argument  is  fallacious  in  the 
extreme;  for,  in  the  first  place,  it  can  never  be  supposed  that  under- 
writers upon  enemy's  property  would"  be  the  means  of  betraying  the 
ships  insured  into  the  power  of  our  cruisers,  by  which  they  them- 


164    LEADING  BRITISH  AND  AMERICAN  CASES. 

selves  would  be  the  greatest  sufferers.  On  the  other  hand,  the 
temptation  must  be  very  strong  to  them  to  afford  such  intelligence 
to  the  enemy  of  the  sailing  of  our  armed  vessels  as  may  put  them  on 
their  guard  and  prevent  them  falling  into  our  hands.  This  was 
asserted  as  a  fact  in  1747  upon  the  debate  on  the  prohibiting  Act; 
and  is  in  itself  a  much  more  probable  result  from  such  a  situation 
than  the  contrary  supposition.  And  considering  it  in  this  light,  it 
is  a  fair  argument  to  urge  that  the  general  law  of  the  land  cannot 
and  does  not  tolerate  an  Act  which  may  lead  the  subject  into  so  strong 
a  temptation  to  betray  his  duty.  As  to  the  argument  on  which 
so  much  reliance  has  been  placed  of  the  Legislature's  having  from 
time  to  time  passed  Acts  prohibitory  of  any  sort  of  commerce  with 
the  enemy,  it  is  by  no  means  conclusive.  All  those  Acts  were  accumu- 
lative of  the  penalties  annexed  by  the  general  law  to  such  a  trans- 
gression. The  very  circumstance  of  its  having  been  found  some- 
times convenient  to  encourage  particular  branches  of  commerce  with 
an  enemy,  and  wink  at  the  others,  may  have. induced  the  necessity 
of  warning  the  subject  in  other  instances  against  what  might  seem 
to  have  become  a  settled  practice.  Besides,  it  is  often  found  neces- 
sary to  check  bold  offenders  by  special  penalties,  who  would  not  have 
been  deterred  by  the  ordinary  prohibition  of  the  laws.  And  this 
observation  is  warranted  by  the  21  Geo.  II.  c.  4,  which  does  not 
make  such  contracts  illegal,  but  taking  the  illegality  for  granted, 
imposes  a  penalty  of  £500  for  every  transgression  of  the  law  in  that 
respect,  and  the  late  Act  of  the  33  Geo.  III.  c.  27,  sec.  4,  proceeds 
on  the  same  foundation.  But  even  if  there  were  any  doubts  on  the 
general  question,  the  plaintiff  could  not  recover  on  this  contract;  for 
none  of  the  opinions  in  the  cases  referred  to  of  the  persons  most 
favourable  to  this  species  of  traffic  have  ever  gone  further  than  to 
contend  that  insurances  upon  enemy's  property  from  a  friendly  or 
neutral  port,  or  from  one  port  in  the  hostile  country  to  another,  are 
legal ;  but  it  never  was  attempted  to  be  argued  that  an  insurance 
might  be  made  on  enemy's  property  directly  from  this  country  to 
theirs ;  yet  such  is  the  case  now  before  the  Court.  The  Act  of  the 
last  session,  which  may  be  resorted  to  as  declaratory  of  the  law, 
avoids  all  insurances  from  any  part  of  the  world  to  France.  Valin 
himself,  in  enumerating  the  several  policies  which  to  the  surprise 
of  the  French  nation  were  permitted  to  be  made  in  England,  does  not 
mention  any  directly  from  thence  to  France.  Lord  Mansfield  in 
Gist  v.  Mason,  1  Term  Rep.  85,  concluded  that  such  a  trade  could 
only  be  carried  on  through  neutral  nations,  and  he  also  observed  that 
on  the  face  of  the  policy  it  did  not  appear  to  be  enemy's  property ; 
and  so  he  remarked  in  Planche  v.  Fletcher,  Dougl.  253.  Now,  here 
the  Court  are  bound  to  take  notice  of  that  circumstance,  and  to  give 
it  the  effect  which  law  and  policy  demand  by  avoiding  the  contract 
founded  thereon. 

Giles,  in  reply— The  opinion  of  the  writers  on  general  law  cannot 
vary  the  question  as  to  the  legality  of  such  contracts  by  the  muni- 
cipal laws  of  this  country;  for,  however  respectable  their  authority 
may  be  in  matters  of  controversy  between  one  nation  and  another, 
yet  upon  a  question  of  this  nature  arising  out  of  a  contract  made  in 
this  country  the  municipal  law  only  can  govern  the  determination ; 
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and  it  appears  that  both  the  legislative  and  judicial  practice  are  in 
favour  of  the  plaintiff.  It  is  true  there  is  no  case  directly  in  point; 
but  the  leaning  of  all  of  them  is  in  favour  of  these  insurances ;  and 
the  very  circumstance  that  the  objection  has  never  been  insisted 
on,  in  cases  where  it  might  have  been  made,  is  very  strong  to  show 
the  general  sense  of  Westminster  Hall  on  the  subject.  Besides,  it 
is  to  be  remarked  that  tlie  opinions  of  the  general  writers  are  founded 
upon  a  presumed  declaration  of  war  which  never  took  place  in  this 
instance,  and  that  is  not  necessarily  to  be  considered  as  an  idle  cere- 
mony for  this  purpose,  since  it  seems  that  such  declarations  do  for 
the  most  part  contain  prohibitions  of  this  nature,  which  is  a  circum- 
stance insisted  on  by  those  writers  in  support  of  their  argument.  The 
two  cases  mentioned  by  Lord  Mansfield  in  Gist  v.  Mason,  1  Term  Rep. 
85),  where  trading  with  an  enemy  was  held  to  be  illegal,  are  both 
distinguishable  from  the  present.  In  the  of  Roll.  Abr.  the  party 
not  only  traded,  but  went  into  the  enemy's  country,  which  was  clearly 
illegal.  The  other  which  was  referred  to  the  judges  in  King  William's 
time  was  a  case  of  sending  provisions  to  the  enemy,  which  is  a 
species  of  assistance  afforded  to  the  King's  enemies.  This  is  also 
different  from  the  case  of  Brandon  v.  Nesbitt,  6  T.R.  23,  for  there 
was  a  plea  of  alien  enemy,  which  the  Court  were  bound  to  decide 
upon;  but,  at  any  rate,  as  this  is  an  unconscientious  defence,  the 
defendant  ought  not  to  be  suffered  to  avail  himself  of  it  without 
pleading  it  specially. 

This  case  stood  over  for  further  argument,  but  on  this  day, 

Law,  who  was  to  have  argued  for  the  plaintiff,  declined  arguing 
the  case,  saying  that  he  had  no  hopes  of  convincing  the, Court  that 
this  case  could  be  distinguished  from  the  principle  on  which  that  of 
Brandon  v.  Nesbitt  was  so  recently  determined ;  on  which 

Lord  Kenyan,  C.J.,  said  it  strikes  us  in  the  same  light.      ' 

Judgment  for  the  defendant. 


(ii)   Excepted   Transactions. 
(a)   Licensed  Trade. 

[The  Crown  can  grant  a  licence  to  an  alien  enemy,  domiciled  in 
this  eountry,  to  trade  with  the  enemy.  Such  a  licence 
implies  an  authority  to  insure,  either  for  the  benefit  of  the 
licensee  himself,  or  as  agent  for  his  correspondents,  though 
the  latter  reside  in  enemy  territory.] 

USPARICHA  v.   NOBLE. 

Court  of  King's  Bench.     1811.  13  East,  332. 

This  was  an  action  on  a  policy  of  insurance  on  fish  on  board  the 
Prussian  ship  "  Carlota,"    at   and   from  Poole   to   St.    Andero   and 
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Bilbao,  both,  or  either,  subscribed  by  the  defendant  for  £150,  on  the 
29th  February,  1808,  a  copy  of  which  policy  was  annexed  to  this 
case.  The  declaration  contained  three  counts;  in  the  first,  the 
interest  was  averred  to  be  in  Lemona  Uria  and  Francis  Joze  de 
Uriarte;  in  the  second,  in  the  plaintiff  and  F.  J.  Uriarte;  and  in  the 
third,  in  the  plaintiff  alone ;  and  the  loss  was  alleged  to  be  by  capture. 
At  the  trial  at  the  sittings  after  last  Michaelmas  term  at  Guildhall, 
before  Lord  Ellenborough,  C.J.,  a  verdict  was  found  for  the  plaintiff, 
for  £137  10s.,  subject  to  the  opinion  of  the  Court  upon  the  following 
case. 

The  plaintiff  is  a  Spaniard  by  birth,  but  has  been  domiciled  as  a 
merchant  in  this  country  for  the  last  eight  years.  In  February, 
1808,  the  plaintiff  purchased  (it  was  agreed  in  the  course  of  the  argu- 
ment that  the  goods  were  purchased  and  shipped  by  the  plaintiff, 
on  account  of  his  correspondents,  and  not  on  his  own  account)  5400 
quintals  of  fish,  and  shipped  the  same  in  the  Prussian  ship  the 
"  Carlota,"  for  St.  Andero,  in  consequence  of  orders  from  the  agent 
of  Mr.  Lemona  Uria,  a  merchant  resident  in  Bilbao,  and  Mr.  Uriarte, 
a  Spanish  gentleman  resident  at  Vera  Cruz,  in  Spanish  America,  but 
who  was  in  England  at  the  time  of  the  purchase  and  shipment  upon 
a  temporary  occasion.  Mr.  Lemona  Uria  was  interested  in  the  cargo 
in  the  proportion  of  five-eighths,  and  Mr.  Uriarte  in  the  proportion  of 
three-eighths. 

The  plaintiff  has  received  payment  from  Mr.  Uriarte,  but  not 
from  Mr.  Lemona  Uria.  On  the  21st  of  December,  1807,  the  British 
Government  granted  a  licence  for  the  ship  "  Carlota  "  with  her  said 
cargo  to  proceed  on  the  voyage  in  question.  By  the  decrees  of  the 
French  and  Spanish  Governments  at  the  commencement  of  the  war 
with  Great  Britain  all  ships  and  goods  coming  from  England  were 
declared  lawful  prize.  The  "  Carlota  "  sailed  from  Poole  on  the 
28th  of  February,  1908;  and  while  in  prosecution  of  her  voyage  was 
captured  (without  the  limits  of  the  ports  of  St.  Andero  or  Bilbao) 
by  two  French  privateers  belonging  to  Bayonne,  and  was  carried  into 
Castro,  a  port  of  Spain,  where  the  ship  and  cargo  were  condemned 
and  sold  by  the  sentence  of  a  French  consular  Court,  held  in  Spain, 
on  the  8th  of  June,  1808.  At  the  time  of  the  capture  and  con- 
demnation, France  and  Spain  were  co-belligerent  allies  at  war  with 
this  country.  The  question  was,  whether  the  plaintiff  was  entitled 
to  recover?  If  he  were  so  entitled,  the  verdict  was  to  stand.  If 
not,  then  the  verdict  was  to  be  set  aside  and  a  nonsuit  entered. 
The  policy  referred  to  was  in  the  common  printed  form,  and  was 
stated  to  be  made  by  the  plaintiff,  as  well  in  his  own  name  a*  for 
and  in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  did,  should,  or  might  appertain,  for  himself  and 
them  and  every  of  them,  at  ten  guineas  per  cent. ;  and  liberty  was 
reserved  for  the  ship  "  to  have  any  clearances  and  carry  any  simu- 
"  lated  papers  "  :  and  also  it  was  lawful  for  the  said  ship  in  the 
voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or 
places  whatsoever  and  wheresoever  to  load,  unload,  and  reload  goods, 
without  being  deemed  a  deviation.  At  the  conclusion  the  insur- 
ance was  stated  to  be  "  £1000  on  5400  quintals  of  fish  valued  at 
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"  £6000,  warranted  free  of  seizure  in  the  ports  of  Bilbao  and  St. 
"  Andero;  to  pay  a  loss  within  two  months  after  such  detention, 
"  without  waiting  for  condemnation  or  restitution."  And  the  King 
by  his  licence  referred  to,  reciting  that  "  whereas  Manuel  de  Munoz 
"  v.  Usparicha  (the  plaintiff)  hath  humbly  represented  to  us  that 
"he  is  desirous  of  obtaining  our  royal  licence  for  permitting  the 
"  Prussian  ship  '  Charlotte,'  M.F.J,  master,  of  about  300  tons 
"  burthen,  to  proceed  from  Poole  to  Bilbao  or  Santander,  with  a 
"  cargo  of  fish  and  such  goods  as  are  permitted  by  virtue  of  our 
"  Order  of  the  11th  of  November,  1807,  to  be  exported  "  ;  thereby 
directed  the  commanders  of  all  his  ships  of  war  and  privateers  "  not 
"  to  interrupt  the  said  vessel,  but  to  suffer  her  to  proceed  as 
"aforesaid."  This  licence  was  to  remain  in  force  for  four 
months,  and  at  the  expiration  thereof,  or  sooner  if  the  voyage 
were  before  completed,  was  to  be  deposited  with  the  Commissioners 
of  the  Customs  at  the  port  of  London,  or  with  the  collector  of  the 
customs  at  the  out-ports.     Dated  21st  December,   1807. 

Barnewell,  for  the  plaintiff,  observing  that  the  plaintiff's  claim 
was  resisted  on  the  principle  laid  down  in  Conway  v.  Gray  and 
Others,  10  East,  536,  that  the  assent  of  every  subject  is 
virtually  implied  to  every  act  of  his  own  Government,  and 
therefore  that  a  foreigner  could  not  recover  here  upon 
a  policy  of  insurance  where  the  loss  happened  by  the  acts 
of  the  Government  to  which  he  was  subject,  contended 
that  that  principle  did  not  apply  to  this  case,  where  the 
capture  of  which  the  loss  was  to  be  attributed  was  made  by  a  French 
and  not  by  a  Spanish  force :  and  though  the  French  and  Spanish 
Governments  had  a  common  interest  at  the  time  for  some  purposes, 
yet  the  fact  of  their  being  co-belligerent  allies  in  the  war  against 
this  country  did  not  so  far  identify  the  subjects  of  Spain  with  the 
Government  of  France  as  to  make  them  answerable  for  its  acts 
within  the  principle  of  that  case.  Neither  will  the  condemnation  of 
the  vessel  by  the  French  Consular  Court  sitting  in  Spain  work  that 
effect ;  for  the  loss  was  by  the  capture  and  not  by  the  condemnation, 
and  that  condemnation  was  in  the  name  and  by  the  authority  of  the 
French  and  not  of  the  Spanish  Government.  But  at  all  events  the 
effect  of  the  King's  licence  was  to  make  the  licensed  Spaniard  an 
alien  friend  instead  of  an  alien  enemy,  and  thereby  to  except  him 
from  his  implied  responsibility  for  the  acts  of  his  native  Govern- 
ment. As  to  him  the  licence  operated  as  a  suspension  of  the  war 
(he  cited  Sir  W.  Scott's  judgment  in  the  case  of  The  "  Hoop,"  1  Rob. 
Adm.  Rep.  201,  2,  referring  to  Bynkershoek,  b.  1,  c.  7),  pro  hoc  vice, 
for  as  Lord  C.  J.  Treby  said  in  Wells  v.  Williams,  1  Ld.  Ray.  282, 
"  the  King  may  declare  war  against  one  part  of  the  subjects  of  a 
"prince,  and  may  except  the  other  part;  and  so  has  he  done  in 
"  the  (then)  war  with  France;  for  he  has  excepted  in  his  declaration 
"  all  the  French  Protestants;  and  of  such  proclamations  all  ought 
"  to  take  notice,  because  the  war  begins  only  by  the  King's  pro- 
"  clamation."  According  to  this  it  would  not  have  been  competent 
to  have  objected  to  an  alien  plaintiff  so  circumstanced,  that  his  pro- 
perty had  been  captured  even  by  his  own  countrymen  out  of  the 
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pale  of  the  King's  protection.  The  licence  here  operates  in  the 
same  way  and  to  the  same  extent,  for  the  purpose  for  which  it  was 
granted.  The  object  of  the  British  Government  in  granting  it  was  that 
this  trade  should  be  carried  on  in  contravention  of  the  laws  of  Spain : 
the  instruments  of  doing  this  meritorious  act  towards  the  British 
Government  were  the  subjects  of  Spain,  who  thereby  incurred  the 
risk  of  punishment  for  the'  violation  of  the  laws  of  their  own  country ; 
they  could  not  have  insured  them  for  all  the  purposes  of  the  licence, 
therefore  the  licensee  must  be  considered  as  an  alien  friend ;  and 
public  policy  as  well  as  fair  dealing  are  on  his  side.  He  referred  to 
Kensington  v.  Inglis,  8  East,  273,  where  a  trading  with  an  alien 
enemy  for  specie  and  goods,  to  be  brought  from  his  own  country  in  his 
ships  into  our  colonial  ports,  having  been  licensed  by  the  King,  such  a 
licence  was  held  to  legalise  incidentally  an  insurance  on  the  enemy's 
ship  as  well  as  on  the  goods  and  specie  put  on  board  for  British  sub- 
jects; and  that  it  was  competent  for  the  British  agent  for  both 
parties,  in  whose  name  the  insurance  was  effected,  to  sue  upon  the 
policy  in  the  time  of  war,  he  being  under  no  personal  disability  to 
sue  and  the  trust  being  lawful. 

Richardson,  contra,  contended  that  this  case  came  directly  within 
the  principle  of  Conway  v.  Gray,  10  East,  536,  and  the  other  cases 
decided  at  the  same  time,  by  which  every  foreign  subject  was  con- 
sidered as  a  party  of  his  own  Government,  and  therefore  precluded  from 
recovering  upon  a  policy  of  insurance  for  a  loss  occasioned,  as  it  may 
be  said,  by  his  own  act.  This  principle  was  established  without  any 
relation  to  the  question  of  neutrality;  for  it  would  apply  as  well  to 
the  case  of  a  friendly  as  of  a  hostile  alien.  (Le  Blanc,  J.,  asked  if 
the  argument  were  meant  to  be  applied  to  all  the  persons  in  whom 
interest  was  averred,  as  well  to  the  factor  resident  here  as  to  those 
abroad?)  The  factor  Usparicha,  to  whom  the  debt  is  due  from  his 
correspondent  at  Bilbao,  has  no  insurable  interest  in  the  goods  on 
that  account,  as  was  holden  in  Lowrie  v.  Bourdieu,  Dougl.  467 ;  but 
he  has  his  remedy  against  his  principal,  who  employed  him  to  make  the 
purchase.  The  plaintiff  insured  merely  in  the  character  of  agent. 
(Bayley,  J. — If  he  purchased  in  his  own  name,  he  would  have  a 
right  to  stop  the  goods  in  transitu.)  He  could  only  do  that  in  the 
event  of  bankruptcy  or  insolvency;  but  such  a  right  would  not  give 
him  an  insurable  interest:  it  would  only  make  him  a  creditor  of 
those  persons  for  whom  he  shipped.  (Lord  Ellenborough,  C.J., 
observed  that  it  did  not  appear  here  whether  the  plaintiff  had  pur- 
chased the  goods  in  his  own  name  or  on  his  own  credit,  so  as  to 
make  Himself  liable  for  them  to  the  vendor,  in  which  case  he  might 
retain  them  while  im,  transitu  {vide  Feize  v.  Wray,  3  East, 
93) :  and  if  anything  turned  upon  that  fact,  it  ought 
to  be  ascertained  and  stated  in  the  case.  The  Attorney- 
General  said  that  the  goods  were  shipped  on  account  of  the  plaintiff's 
correspondents,  and  not  on  his  own  account.  And  after  some  dis- 
cussion as  to  the  fact  between  the  counsel  at  the  bar,  Lord  Ellen- 
borough,  CJ.,  said  he  thought  that  the  case  must  be  taken  as  if 
the  plaintiff  had  no  interest  in  the  property  at  the  time ;  and  then  it 
stood  as  an  insurance  on  enemy's  property,  which  brought  the  ques- 
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tion  to  the  effect  of  the  King's  licence.)  If  this  were  a  question 
upon  the  legality  of  the  voyage,  the  licence  would  bear  materi- 
ally upon  it;  but  upon  the  principle  which  governed  the  case  of 
Conway  v.  Gray,  it  is  immaterial  whether  the  parties  interested 
were  hostile  or  neutral :  if  they  be  answerable  for  the  act  which 
occasioned  the  loss,  they  cannot  recover  against  the  underwriter. 
Now,  here  not  only  did  the  Spanish  Government  concur  in  the  act 
of  seizing  the  Spanish  property  in  a  neutral  ship,  committed  by  the 
French  privateer,  by  the  sanction  previously  given  under  their  own 
decree  (it  was  admitted  that  the  Spanish  decree  followed  the  terms 
of  the  French  decree,  stated  in  Barker  v.  Slakes,  9  East,  284,  but 
without  any  reference  from  the  one  decree  to  the  other)  for  that 
purpose,  in  conformity  to  the  French  decree ;  but  they  also  consented 
to  the  condemnation  of  it  by  lending  their  territory  for  this  purpose ; 
and  the  French  Consular  Court  which  sat  in  Spain  could  only  derive 
its  efficacy  from  the  Spanish  Government ;  such  consent  results,  too, 
from  the  character  of  co-belligerents  (the  case  of  Oddy  v.  Bovill,  2 
East,  473,  and  the  several  cases  there  cited  of  adjudications  in  the 
Admiralty  Court  upon  this  subject  were  referred  to). 

Barnewell,  in  reply — It  was  equally  a  loss  by  capture  whether 
followed  by  condemnation  or  not.  It  would  have  been  the  same  if 
the  capture  had  been  made  by  pirates.  This  case  is  distinguish- 
able from  Con/way  v.  Gray  and  other  cases  of  the  American 
embargo;  for  there  the  cause  of  loss  was  not  within  the  contempla- 
tion of  the  parties  at  the  time  of  subscribing  the  policies;  but  here 
it  was  contemplated  by  them :  for  here  the  fish  was  warranted  free 
of  seizure  in  the  ports  of  Bilbao  and  St.  Andero ;  from  whence  it  is 
to  be  inferred  that  the  parties  looked  to  the  chance  of  seizure  and  con- 
fiscation in  other  ports  of  Spain :  and  the  underwriters  further 
engage  "  to  pay  the  loss  within  two  months  after  such  detention, 
"  without  waiting  for  condemnation  or  restitution."  The  defendant 
therefore  was  liable  before  any  act  done  by  the  Spanish  Govern- 
ment to  confirm  the  seizure.  If  the  trade  be  licensed,  it  follows  that 
it  may  be  protected  by  insurance:  but  it  would  be  absurd  and  con- 
tradictory to  say  that  an  insurance  for  the  Spanish  subject  is  lawful, 
if  his  suit  to  enforce  it  may  be  defeated  because  he  is  a  Spanish 
subject. 

Lord  Ellenborough,  C.J.,  observed  that  the  licence  was  given 
to  a  Spanish  subject  domiciled  here,  and  did  not  extend  to  every 
Spanish  subject  resident  elsewhere.  But  as  the  principle  on  which 
the  cases  on  the  American  embargo  was  decided  had  been  much 
pressed  upon  the  Court  in  the  argument,  although  at  present  it 
appeared  to  him  that  this  case  was  distinguishable  from  those,  they 
would  consider  further  of  it  before  they  delivered  their  opinion. 
And  afterwards  in  this  term  his  lordship  gave  judgment.  After 
stating  the  facts — 

It  appears  by  the  case  that  this  was  an  action  brought  by  a 
native  Spaniard  domiciled  here  in  time  of  war  with  Spain,  and 
specially  licensed  by  His  Majesty  for  the  purpose  of  the  very  com- 
merce which  it  was  the  object  of  the  policy  declared  upon  in  this 
action   to   insure.     The   case   cited   of  Wells   v.    Williams,    1   Lord 
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Raym.  282,  establishes  that  a  plaintiff,  an  alien  enemy  in  respect 
of  the  place  of  his  birth,  may,  under  similar  circumstances  of  domicile, 
be  allowed  to  sue  in  our  Courts.  The  legal  result  of  the  licence  granted 
in  this  case  is  that  not  only  the  plaintiff,  the  person  licensed,  may 
sue  in  respect  of  such  licensed  commerce  in  our  Courts  of  law,  but 
that  the  commerce  itself  is  to  be  regarded  as  legalised  for  all  pur- 
poses of  its  due  and  effectual  prosecution.  To  hold  otherwise  would 
be  to  maintain  a  proposition  repugnant  to  national  good  faith  and 
the  honour  of  the  Crown.  The  Crown  may  exempt  any  persons 
and  any  branch  of  commerce,  in  its  discretion,  from  the  disabilities 
and  forfeitures  arising  out  of  a  state  of  war :  and  its  licence  for 
such  purpose  ought  to  receive  the  most  liberal  construction.  To 
say  that  the  plaintiff  might  export  goods  specified  in  the  licence 
from  Great  Britain  to  any  enemy's  country  for  the  benefit  of  him- 
self or  others  (and  the  licence  contains  no  restriction  in  this  par- 
ticular), and  yet  to  hold  that  where  he  has  so  done,  he  could  not 
insure;  or,  having  insured,  could  not  recover  his  loss,  either  on 
account  of  his  original  character  of  a  native  Spaniard,  or  on  account 
of  the  places  to  which  or  of  the  persons  to  whom  the  goods  were 
destined,  would  be  to  convert  the  licence  itself  into  an  instrument 
of  deception  and  fraud.  The  Crown,  in  licensing  the  end,  impliedly 
licensed  all  the  ordinary  legitimate  means  of  attaining  that  end. 
For  adequate  purposes  of  State  policy  and  public  advantage,  the 
Crown,  it  must  be  presumed,  has  been  induced  in  this  instance  to 
licence  a  description  of  trading  with  an  enemy's  country,  which 
would  otherwise  be  unquestionably  illegal.  Whatever  commerce  of 
this  sort  the  Crown  has  thought  fit  to  permit  (which  in  respect  of 
its  prerogatives  of  peace  and  war  the  Crown  is  by  its  sole  authority 
competent  to  prohibit  or  permit),  must  be  regarded  by  all  the  sub- 
jects of  the  realm,  and  by  the  Courts  of  law,  when  any  question 
relative  to  it  comes  before  them,  as  legal,  with  all  the  consequences 
of  its  being  legal ;  one  of  which  consequences  is  a  right  to  contract 
with  other  subjects  of  the  country  for  the  indemnity  and  protection 
of  such  property  in  the  course  of  its  conveyance  to  its  licensed  place 
or  destination,  through  an  enemy's  country,  and  for  the  purpose  (as  it 
probably  will  be  in  most  cases)  of  being  there  delivered  to  an  alien 
enemy,  as  consignee  or  purchaser.  In  the  present  case  the  licence 
was  obtained  for  the  purpose  of  protecting  the  subject  matter 
insured  in  the  course  of  its  conveyance  by  sea  from  England  to 
certain  ports  in  Spain,  to  be  there  delivered  to  the  purchasers 
thereof,  who  are  the  persons  in  whom  the  interest  is  averred  in  the 
first  and  second  counts  of  this  declaration :  and  the  action  is  well 
brought,  upon  the  principles  above  stated,  in  the  name  of  the 
plaintiff  for  their  benefit.  For  the  purpose  of  this  licensed  act  of 
trading  (but  to  that  extent  only)  the  person  licensed  is  to  be  regarded 
as  virtually  an  adopted  subject  of  the  Crown  of  Great  Britain;  his 
trading,  as  far  as  the  disabilities  arising  out  of  a  state  of  war  are 
concerned,  is  British  trading;  and,  of  course,  any  argument  to  be 
drawn  from  a  virtual  participation  in  and  supposed  privity  to  the 
acts  of  his  own  native  country,  then  at  war  with  the  Crown  of  Great 
Britain,  is  excluded  or  superseded  in  point  of  effect  by  an  express 


KENSINGTON  v.  INGLIS   AND  ANOTHER.       171 

privity  to  and  immediate  participation  in  the  adverse  acts  of  the 
British  Government.  As  far  as  the  plaintiff  and  the  Spanish 
purchasers  of  this  cargo  are  concerned,  they  are  actually  privy  to 
the  objects  of  the  British  Government,  and  acting  in  furtherance 
thereof,  and  in  direct  opposition  to  the  laws  and  policy  of  their  own 
country.  And  it  will  not  be  contended  to  be  illegal  to  insure  a 
trade  carried  on  in  contravention  of  the  laws  of  a  State  at  war  with 
us,  and  in  furtherance  of  the  policy  of  our  country  and  its  trade ; 
and  which  this  trade  in  question,  sanctioned  as  it  is  by  His  Majesty's 
licence,  must  be  deemed  to  have  been.  It  is  not  therefore  necessary 
to  consider  upon  this  occasion  the  ingenious  superstructure  which 
has  been  endeavoured  to  be  raised  on  the  determination  of  this  Court 
in  the  case  of  Conway  v.  Gray,  10  East;  nor  (if  the  principle  of 
that  case  did  at  all  apply  to  the  present,  circumstanced  as  it  is  in 
consequence  of  His  Majesty's  licence),  how  far  its  operation  might 
be  restrained  or  afiected,  as  has  been  argued,  by  the  parti- 
cular provision  in  this  policy,  that  "in  case  of  capture,  seizure, 
"  or  detention,  the  underwriter  should  pay  a  loss  within  two  months, 
"  without  waiting  for  condemnation  or  restitution."  All  these 
points  are  immaterial  with  a  view  to  the  judgment  upon  this  case, 
provided  the  property  insured  be  in  virtue  of  the  King's  licence,  for 
the  purpose  of  the  insurance,  to  be  considered  as  fully  legalised,  as 
we  are  clearly  of  opinion  that  it  ought  to  be  so  considered. 
Judgment  for  the  plaintiff. 


[Where  a  certain  trading  with  an  alien  enemy  for  specie  and  goods 
to  be  brought  from  the  enemy's  country,  in  his  ships,  into 
British  Colonies,  is  licensed  by  the  Crown ;  an  insurance  on 
the  enemy's  ships,  as  well  as  on  the  specie  and  goods  on 
board,  is  impliedly  licensed.  Henee  the  British  agent,  in 
whose  name  the  insurance  is  effected  for  both  parties,  can 
sue  upon  the  policy  in  time  of  war.  If  the  licence  has 
been  lost,  it  can  be  proved  by  parole  evidence.] 

KENSINGTON  v  INGLIS  AND  ANOTHER  IN  ERROR. 

CotraT  of  King's  Bench.     1807.  8  East,  273. 

The  plaintiffs  below  brought  their  action  in  C.B.  against  the 
defendant,  an  underwriter,  on  a  policy  of  insurance  made  the  5th  of 
February,  1800,  lost  or  not  lost,  at  and  from  the  Havannah  and 
Matanzas,  or  any  other  port  or  porta  in  Cuba,  to  Nassau,  New 
Providence,  upon  goods,  and  also  upon  ship  or  ships  sailing  between 
the  1st  of  October,  1799,  and  1st  of  June,  1800,  inclusive;  beginning 
the  adventure  on  the  goods  from  the  loading  thereon  on  board  the 
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said  ship  or  ships  in  the  island  of  Cuba;  and  upon  the  said  ship  or 
ships,   &c,  with  liberty  to  proceed  to  and  touch  and  stay  at  any 

ports  or  places  whatsoever;    valued  at  on  goods   and   specie, 

covering  commission  and  all  charges  incident  to  loss,  at  six  guineas 
per  cent,  premium ;  warranted  free  from  captures  and  seizures  and 
the  consequences  of  any  attempt  thereof.  The  declaration  averred 
that  the  defendant  subscribed  the  policy  for  £500  on  goods  and 
specie  on  board  of  ship  or  ships  sailing  between  the  1st  of  October, 

1799,  and  the  1st  of  June,  1800,  inclusive,  for  the  voyage,  and  that 
afterwards,  on  the  6th  of  May,  1800,  by  a  certain  memorandum 
written  upon  the  policy  it  was  agreed  that  the  value  of  any  vessel 
or  vessels  that  should  carry  the  goods  thereby  insured  should  be 
included  in  that  insurance ;  and  that  the  property  which  should  first 
sail  to  the  extent  of  £45,000  insured  should  be  considered  the  interest 
in  that  insurance;  and  that  by  another  memorandum  written  on  the 
policy  on  the  11th  of  June,  1800,  it  was  agreed  to  extend  the  time 
of  sailing  to  the  1st  of  August,   1800.     That  on  the  14th  of  July, 

1800,  a  large  quantity  of  goods  and  specie  were  loaded  on  board  a 
certain  ship  called  the  "  Hector,"  at  the  Havannah,  in  Cuba,  upon  the 
said  voyage;  that  from  thence,  until  and  at  the  time  of  the  loss 
after  mentioned,  one  Robert  Read,  for  whose  use  and  benefit  the 
insurance  on  the  goods  and  specie  was  made,  was  interested  in  such 
goods  and  specie ;  and  one  Juan  Villas,  for  whose  use  and  benefit 
the  insurance  on  the  ship  was  made,  was  interested  therein.  That  the 
said  ship,  with  the  said  goods  and  specie  on  board,  afterwards, 
between  the  1st  of  October,  1799,  and  the  1st  of  October,  1800,  to 
wit,  on  the  18th  of  July,  1800,  sailed  upon  the  voyage  insured  from 
the  Havannah,  and  before  her  arrival  at  Nassau  was  lost,  with  the 
said  goods  and  specie  on  board,  by  the  perils  of  the  sea.  And  then 
followed  an  averment  that  the  ship,  goods,  and  specie  were  free  from 
captures  and  seizures,  and  the  consequences  of  any  attempt  thereof. 
In  the  second  count  it  was  alleged  that  the  "  Hector,"  on  board 
which  the  goods  and  specie  were  loaded  at  the  Havannah,  was  not 
a  ship  belonging  to  His  Majesty  or  any  of  his  subjects.  There  were 
also  counts  for  money  paid  and  money  had  and  received.  Plea, 
non-assumpsit.  A  verdict  was  found  for  the  plaintiffs  by  the  direction 
of  the  Lord  Chief  Justice,  to  whom  a  bill  of  exceptions  was  tendered 
at  the  trial;  which,  being  sealed  by  him,  was,  together  with  a 
transcript  of  the  record,  handed  over  to  this  Court. 

The  bill  of  exceptions  stated  that  the  cause  was  tried  before 
the  Lord  Chief  Justice  of  C.B.  at  the  sittings  of  nisi  prius  at  Guild- 
hall, when  the  counsel  for  the  plaintiffs  below,  in  order  to  maintain 
the  issue  on  their  part,  gave  in  evidence  the  policy  of  insurance 
as  set  forth  in  the  declaration,  stamped  with  such  stamp  duty  as,  at 
the  time  of  making  the  policy,  was  by  law  required  for  the  same ; 
together  with  the  memorandum  thereon  mentioned  to  have  been 
made  on  the  6th  of  May,  1800.  That  the  policy  was  effected  by  the 
plaintiffs  below,  and  that  the  defendant  Kensington,  being  a  natural- 
born  subject,  subscribed  the  same  as  an  assurer  for  £500  on  the 
5th  of  February,  1800 ;  and  that  on  the  6th  of  May,  1800,  he  sub- 
scribed the  memorandum  of  that  date.     It  was  also  proved  that  the 
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memorandum,  dated  the  11th  of  June,  1800,  and  written  before  the 
loss  happened,  importing  to  be  an  agreement  for  extending  the  time 
of  sailing,  -was  subscribed  by  the  defendant;  but  that  it  had  no  stamp 
upon  it,  and  was  proved  to  have  been  signed  subsequent  to  the  1st 
of  June,  but  before  any  notice  of  the  determination  of  the  risk  had 
been  received.  The  plaintiffs'  counsel  further  proved  that  between 
the  1st  of  October,  1799,  and  the  1st  of  August,  1800,  viz.,  in 
December,  1799,  a  certain  cargo  of  goods  and  specie  belonging  to 
Robert  Read  had  been  shipped  at  the  Havannah,  in  the  island  of 
Cuba,  on  his  account,  being  part  of  the  property  insured,  and  had  been 
safely  landed  at  Nassau,  in  the  island  of  New  Providence,  on  the 
4th  of  January,  1800;  and  that  certain  other  cargoes  of  goods  and 
specie  belonging  to  R.  Read  had  been  shipped  at  the  Havannah  on  his 
account,  and  has  sailed  on  the  voyage  insured;  one  of  such  cargoes 
on  the  20th  of  June,  1800,  which  was  shortly  after  captured;  and 
another  on  the  15th  of  July,  1800,  which  arrived  safely  at  Nassau 
on  the  28th  of  the  same  month ;  for  which  cargoes,  as  well  as  for  the 
ships  which  carried  the  same,  the  defendant  has  received  his  pro- 
portion of  credit,  and  thereby  the  loss  has  been  reduced  to 
£63  10s.  6d.  per  cent,  on  the  policy.  Whereupon  the  counsel  for  the 
defendant  below  objected  to  the  last-mentioned  memorandum  being 
admitted  in  evidence,  on  account  of  its  not  being  stamped;  but  the 
Chief  Justice  admitted  it  in  evidence,  and  it  was  read  as  follows  :  — ■ 
"Agreed  to  extend  the  time  of  sailing  to  the  1st  of  August,  1800. 
"London,  11th  June,  1800."  The  plaintiffs'  counsel  further  proved 
that  after  the  1st  of  June  and  before  the  1st  of  August,  1800,  viz., 
on  the  14th  of  July,  certain  goods  and  specie  belonging  to  R.  Read 
were  shipped  at  the  Havannah,  in  Cuba,  on  his  account,  on  board  the 
"  Hector  "  ;  and  that  the  policy  was  made  in  respect  of  the  said  goods 
and  specie  for  his  benefit,  and  in  respect  of  the  said  ship,  for  the 
benefit  of  the  said  Juan  Villas ;  and  that  Juan  Villas  was  a  Spaniard 
by  birth,  then  and  still  residing  in  the  dominions  of,  and  adhering 
to  the  King  of  Spain,  between  whom  and  our  sovereign  there  existed 
an  open  war,  as  well  at  the  time  of  effecting  the  policy,  and  from  the 
1st  of  October,  1799,  until  the  1st  of  August,  1800,  as  also  at  the 
time  of  the  trial  of  the  issue;  but  that  the  action  was  commenced  in 
the  time  of  peace  between  the  King  and  his  Catholic  Majesty.  And 
the  plaintiffs'  counsel  further  gave  in  evidence  that  the  "  Hector," 
with  the  goods  and  specie  on  board  her,  on  the  18th  of  July,  1800, 
sailed  from  the  Havannah,  which  was  under  the  dominion  of  the  King 
of  Spain,  upon  a  voyage  for  Nassau,  in  New  Providence,  one  of  the 
Bahama  islands,  and  a  colony  then  under  the  dominion  of  the  King; 
but  was  in  the  course  of  such  voyage  wrecked  on  the  21st  of  July, 
1800,  by  the  perils  of  the  seas,  in  consequence  whereof  an  average 
loss  occurred  upon  the  matters  insured  by  the  policy  to  the  amount 
of  £36  10s.  6d.  per  cent.,  &c.  The  plaintiffs'  counsel  further  proved 
that  by  virtue  of  certain  instructions  from  the  King,  dated  the  28th 
of  March  and  the  27th  of  August,  General  Dowdeswell,  then  Governor 
of  the  Bahama  islands,  was  authorised  to  grant  licences  for  the 
importation  into  those  islands  of  specie  and  such  goods  and  mer- 
chandise as  were  loaded  on  board  the  ship  "  Hector  "  in  any  British 
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or  Spanish  vessel  of  the  same  build  as  that  ship,  from  any  Spanish 
colony  in  America,  notwithstanding  the  then  existing  hostilities ; 
and  the  commanders  of  His  Majesty's  ships  of  war  and  privateers 
were  enjoined  not  to  detain  or  molest  any  vessel  trading  between 
the  ports  therein  specified,  conformably  to  the  said  regulations,  and 
having  a  licence  for  that  purpose.  Aid  in  order  to  show  that  the 
ship  "  Hector  "  was  so  licensed,  the  said  counsel  examined  a  witness, 
one  Dawson  Kelly,  Esq.,  who  had  been  the  secretary  to  the  said 
governor,  and  who  proved  that  he  had  been  secretary  to  the  governor 
of  the  Bahama  Islands  for  nearly  four  years,  until  April,  1801,  when 
he  left  New  Providence.  That  he  was  well  acquainted  with  the  nature 
of  the  trade  from  the  Havannah  to  New  Providence,  which  in  time 
of  war  is  carried  on  by  means  of  licences  from  the  governor.  That  he 
knew  the  ship  "  Hector,"  and  Robert  Read,  who  was  a  merchant 
at  New  Providence,  where  he  publicly  carried  on  trade  with  the 
Spanish  settlements  during  the  whole  time  the  witness  resided  at 
New  Providence.  That  he  recollected  that  a  licence  was  granted  by 
the  said  governor  to  Robert  Read  for  the  "  Hector  "  for  the  voyage 
insured;  and  that  Robert  Read,  after  the  loss  of  the  "Hector," 
brought  back  the  licence  to  New  Providence,  and  returned  it  to  him 
the  witness.  That  it  was  his,  the  witness's,  custom  to  destroy  or 
put  aside  such  licences  among  the  waste  papers  of  his  office,  as  not 
being  of  any  further  use,  and  that  he  supposes  he  disposed  of  the 
licence  in  question  in  the  same  manner  as  other  licences  for  ships, 
whose  voyages  had  been  performed ;  but  is  not  sure  it  was  destroyed. 
That  the  witness  was  afterwards  applied  to  for  this  licence  by  R. 
Read,  and  searched  for  it ;  but  does  not  recollect  whether  he  found  it 
or  not,  though  he  does  not  think  that  he  did  find  it.  That  the  licence 
was  for  the  voyage  out  and  home,  according  to  the  form  then  used 
in  the  Bahama  Islands,  and  was  not  limited  in  point  of  time;  and 
it  was  to  enable  the  "  Hector  "  to  come  from  the  Spanish  settlements 
to  New  Providence.  That  he  asked  R.  Read  for  the  licence,  as  was  cus- 
tomary, and  is  certain  that  R.  Read  returned  it  to  him  after  the  loss. 
That  the  licences  granted  were  in  a  printed  form,  containing  all  the 
several  goods  allowed  to  be  imported,  and  were  afterwards  filled  up 
with  the  names  of  the  captain,  and  the  ship,  and  the  voyage.  That 
the  witness  knew  the  "  Hector  "  to  be  a  Spanish  vessel,  the  property 
of  a  Spaniard,  and  that  she  was  so  described  in  the  licence ;  and  a  cer- 
tain Spaniard,  whose  name  the  witness  does  not  remember,  was  therein 
stated  to  be  the  master.  That  formerly  licences  were  granted  in 
blank ;  but  that  was  prohibited  before  the  time  when  the  said  licence 
was  granted  to  the  "  Hector."  That  by  the  laws  of  Spain  vessels 
coming  from  a  Spanish  settlement  in  time  of  war  cannot  clear  for  a 
British  port;  but  that  it  is  the  practice  for  them  to  clear  for  some 
other  Spanish  or  a  neutral  settlement.  That  the  witness  kept  a 
memorandum  book,  in  which  he  made  entries  of  the  licences  for  his 
own  and  the  governor's  information,  that  they  might  know  what 
licences  had  been  granted.  That  he  does  not  know  where  the  said 
book  is  now;  that  he  gave  it  to  the  governor  when  he  came  to 
England  in  1801  ;  and  that  the  governor  is  now  in  the  East  Indies; 
and  the  witness  does  not  know  what  the  governor  did  with  the  book. 
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That  the  licence  was  granted  before  there  was  any  regulation  at  New 
Providence  respecting  a  limited  time  for  the  duration  of  the  voyage. 
That  he  does  not  recollect  how  many  licences  were  granted  to  R.  Read 
between  October,  1799,  and  October,  1800 ;  but  thinks  there  might 
be  ten  or  twelve.  That  Governor  Dowdeswell  was  at  New  Providence 
between  three  and  four  years  up  to  April,  1801 ;  and  that  during  the 
whole  of  this  time  R.  Read  publicly  carried  on  trade  with  the 
Havannah.  Whereupon  the  defendant's  counsel,  having  before  long 
resisted  any  parole  evidence  as  to  the  contents  of  the  supposed  licence 
for  the  ship  "  Hector,"  objected  that  the  voyage  and  trade  insured, 
and  on  which  the  "  Hector  "  was  lost,  being  altogether  illegal  unless 
authorised  by  a  regular  licence,  and  no  licence  for  the  ship,  nor  the 
before-mentioned  book,  being  produced,  no  action  could  be  sustained 
for  the  aforesaid  loss.  And  they  further  objected,  that  notwith- 
standing the  voyage  and  trade  should  have  been  licensed,  and  the 
licence  satisfactorily  proved,  the  plaintiffs  could  not  in  Court  of  law 
enforce  a  policy  for  the  benefit  of  Juan  Villas  so  being  such  alien  as 
aforesaid.  But  the  Chief  Justice  delivered  his  opinion,  that  it  was 
sufficiently  established  in  proof  by  competent  evidence  that  the 
"  Hector  "  had  been  duly  licensed  for  the  voyage  upon  which  she  was 
lost ;  and  his  opinion  also,  that  a  ship  belonging  to  an  alien  might, 
when  so  licensed,  be  lawfully  insured  by  a  British  subject ;  and  that 
the  policy  effected  therein  might  be  enforced  in  a  Court  of  law  for  the 
benefit  of  such  alien  owner  thereof.  And  with  that  direction  he 
left  the  issue  to  the  jury,  who  thereupon  gave  a  verdict  for  the 
plaintiff,  with  £300  damages.  Whereupon  the  counsel  for  the 
defendant  excepted  to  the  aforesaid  opinion  and  direction  of  the 
Chief  Justice,  as  well  in  respect  to  the  establishment  in  evidence  of 
such  supposed  licence,  as  in  respect  to  the  plaintiff's  right  to  maintain 
an  action  for  the  interest  of  Juan  Villas,  and  also  in  respect  of  the 
admissibility  of  the  unstamped  memorandum  of  the  11th  of  June, 
1800. 

In  the  course  of  the  argument  it  was  attempted  to  be  contended, 
on  the  part  of  the  plaintiff  in  error,  that  the  licence  itself  was  void 
either  as  an  infringement  of  the  colonial  navigation  laws,  which  con- 
fined the  trading  of  our  colonies  to  this  country,  and  could  not  be 
dispensed  with  by  the  licence  of  the  King  alone;  or,  supposing  such 
a  dispensing  power  in  the  King  jure  corona  in  matters  of  trade,  yet 
that  he  could  not  delegate  such  discretionary  power  to  any  other 
person,  and  consequently  could  not  enable  the  Governor  of  the 
Bahama  islands  to  grant  the  licence  in  question.  But  all  the  Court 
agreed  that  the  plaintiff's  counsel  was  precluded  from  insisting  upon 
this  objection,  inasmuch  as  it  arose,  if  at  all,  out  of  the  evidence 
stated  in  the  bill  of  exceptions ;  in  arguing  which  the  plaintiff  in  error 
was  confined  to  the  objections  taken  at  the  trial,  and  stated  on  the 
face  of  the  bill  of  exceptions ;  as  had  been  lately  decided  in  the  House 
of  Lords  in  a  case  of  Eowe  v.  Power,  2  New  Rep.  36,  on  a  bill  of 
exceptions  from  Ireland.  Whereas  the  present  bill  of  exceptions 
rather  proceeded  upon  the  admission  that  such  a  licence,  if  it  existed 
in  fact,  would  be  good :  for  it  insisted  that  the  voyage  and  trade 
insured  were  illegal,  unless  authorised  by  a  regular  licence,  and  that 
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there  was  no  competent  evidence  of  such  a  licence.     On  the  other 
parts  of  the  case, 

Marryat,  for  the  plaintiff  in  error,  objected,  firstly,  that  there 
was  not  sufficient  evidence  of  the  licence;  secondly,  that 
the  memorandum  of  the  11th  of  June,  inasmuch  as  it 
varied  the  original  contract  in  the  policy,  could  not  be 
given  in  evidence  without  a  new  stamp ;  thirdly,  supposing 
the  licence  and  memorandum  to  have  been  properly  authenticated, 
yet  that  the  policy  being  upon  the  ship  as  well  as  upon  the  goods, 
the  former  of  which  was  the  property  of  an  alien  enemy,  the  action 
was  not  maintainable  in  time  of  war  for  his  benefit.  First,  he  argued 
that  there  was  no  sufficient  proof  of  the  loss  of  the  licence  itself  to 
let  in  the  secondary  evidence  of  its  contents ;  and  at  any  rate  that 
the  secondary  evidence  given  was  not  the  best  which  the  nature  of 
the  case  afforded,  for  want  of  producing  the  secretary's  memorandum 
book,  in  which  the  entries  of  the  licences  granted  had  been  made. 
The  full  substance  of  this  objection,  and  the  arguments  urged  in 
support  of  it,  being  stated  in  the  judgment  afterwards  delivered, 
need  not  be  here  repeated.  Secondly,  he  contended  that  the  memo- 
randum of  the  11th  of  June  so  far  varied  the  contract  stated  in  the 
policy  as  to  require  a  new  stamp,  and  did  not  come  within  the  excep- 
tion of  the  13th  section  of  the  statute  35  Geo.  III.  c.  63.  (The  statute 
35  Geo.  III.  c.  63,  sec.  13,  provides  that  the  Act  shall  not  extend 
"  to  prohibit  the  making  of  any  alteration  which  may  lawfully  be 
"  made  in  the  terms  or  conditions  of  any  policy  of  insurance;  duly 
"  stamped  as  aforesaid,  after  the  same  shall  have  been  underwritten, 
"  or  to  require  any  additional  stamp  duty  by  reason  of  such  altera- 
"  tion ;  so  that  such  alteration  be  made  before  notice  of  the  deter- 
"  mination  of  the  risk  originally  insured,  &c. ;  and  so  that  the  thing 
"insured  shall  remain  the  property  of  the  same  person  or  persons; 
"  and  so  that  such  alteration  shall  not  prolong  the  term  insured 
"  beyond  the  period  allowed  by  this  Act ;  and  so  that  no  additional 
"  or  further  sum  shall  be  insured  by  reason  or  means  of  such  altera- 
"  tion.")  It  was  not  merely  an  alteration  of  the  terms  or  conditions 
of  the  same  voyage  before  insured,  but  introduced  altogether  a  new 
subject  of  insurance.  The  precise  subject  of  insurance  was  marked 
only  by  the  time  mentioned  in  the  original  policy,  for  neither  the 
ships  nor  the  particular  goods  were  mentioned;  it  extended  only  to 
such  specie  and  goods  to  a  certain  amount  as  should  fail  in  any  ship 
or  ships  within  a  given  time;  the  original  time  therefore  made  an 
essential  part  of  the  description  of  the  thing  insured;  that  expired 
on  the  1st  of  June;  and  it  was  not  till  the  11th  that  the  extension 
of  time  was  agreed  upon,  within  which  extended  time  the  loss  hap- 
pened. The  risk,  therefore,  had  attached  upon  the  first  class  of  ships 
which  sailed  within  the  period  mentioned  in  the  policy,  and  was  at 
an  end  before  the  risk  on  the  second  class  described  in  the  memo- 
randum commenced,  which  was  to  sail  within  a  different  period.  The 
insurance  on  the  second  class  could  never  have  attached  on  the  first. 
Even  an  insurance  on  the  same  ship  for  five  months,  to  commence 
after  the  expiration  of  an  antecedent  insurance  on  it  for  six  months, 
would  be  a  distinct  contract;  a  fortiori,  therefore,  if  the  two  insur- 
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ances  were  made  on  goods  on  board  different  ships.  Thirdly,  at  any 
rate,  all  insurance  of  an  enemy's  property  is  illegal  (Potts  v.  Bell, 
8  Term  Rep.  548) ;  and  no  action  can  be  maintained,  flagrante  hello, 
for  the  benefit  of  an  alien  enemy  residing  in  the  hostile  country, 
though  the  action  were  commenced  and  plea  pleaded  during  an  interval 
of  peace  (Lit.  sec.  198).  Nor  does  it  vary  the  case  that  the  action  is 
prosecuted  in  the  name  of  an  agent  who  is  a  British  subject,  as  in 
Brandon  v.  Nesbitt,  6  Term  Rep.  23,  and  Bristow  v.  Towers,  ibid. 
35,  and  the  objection  may  be  taken  at  any  time  before  judgment  (Le 
Bret  v.  Papillon,  4  East,  502),  if  it  in  any  manner  appear  upon  the 
record  though  not  regularly  pleaded ;  in  which  case  the  judgment  is 
that  the  plaintiff  be  barred  from  further  having  or  maintaining  his 
action.  In  Ricord  v.  Bettenham,  3  Burr.  1734,  indeed,  an  action 
upon  a  ransom  bill  given  in  war  to  an  alien  enemy  was  maintained  in 
time  of  peace;  but  no  such  action  is  maintainable  in  time  of  war 
(Anthon  v.  Fisher,  Dougl.  648,  n.).  It  is  no  answer  to  say  that  the 
trade  itself  having  been  licensed,  everything  necessary  for  the  carry- 
ing it  on  must  be  licensed ;  for  the  licence,  which  is  the  sole  act  of  the 
King,  cannot  do  more  than  dispense  with  the  peculiar  rights  and 
prerogatives  of  the  Crown.  It  protects  the  trader  from  the  capture 
of  British  ships  at  sea;  it  allows  him  to  import  the  goods,  and 
exempts  them  from  seizure  when  landed;  it  dispenses  with  the  for- 
feiture to  the  Crown,  either  as  a  droit  of  admiralty  or  otherwise; 
but  it  cannot  remove  his  personal  disability  as  an  alien  enemy  to  sue 
either  in  his  own  name  or  in  the  name  of  his  trustee,  a  disability 
founded  in  the  common  law  for  the  benefit  of  the  King's  subjects;  it 
cannot  place  him  in  the  condition  or  give  him  the  privilege  of  a 
natural-born  subject  in  this  respect. 

The  Court  told  Carr,  for  the  defendants  in  error,  that  he  need 
not  argue  the  first  point  as  to  the  admissibility  of  the  evidence  of  the 
licence,  for  the  facts  stated  showed  either  that  the  original  was 
actually  lost  or  destroyed,  or  at  least  that  it  was  put  in  a  necessary 
course  of  destruction,  and  could  not  now  be  expected  to  be  produced. 
That  the  same  sort  of  evidence  of  the  probable  destruction  of  an 
original  paper  was  admitted  upon  the  trial  by  Mr.  Justice  Johnson, 
7  East,   66. 

Carr  then  argued  upon  the  second  point,  as  to  the  necessity  of 
a  new  stamp  on  the  memorandum,  that  the  property  insured,  which 
was  goods  and  specie  to  a  certain  amount,  remained  the  same,  as  did 
the  voyage  and  the  risks;  the  only  difference  between  the  memo- 
randum and  the  policy  was  an  extension  of  the  time  of  sailing  from 
the  1st  of  June  to  the  1st  of  August,  which  was  no  more  in  effect  than 
an  alteration  in  a  warranty  or  condition  of  the  former  policy  that  the 
ship  or  ships  should  sail  within  a  given  time,  which  the  memorandum 
dispenses  with  for  two  months  longer.  The  statute  only  requires  that 
the  alteration  shall  be  made  before  notice  of  the  determination  of  the 
risk ;  and,  though  the  memorandum  was  not  made  till  after  the  1st 
of  June,  yet  the  risk  might  well  continue  long  after  that  time,  which 
was  the  original  limit  of  the  ship's  sailings ;  and  certainly  no  notice 
was  received  of  its  determination  when  the  memorandum  was  made. 
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Thirdly,  as  to  the  objection  that  this  is  an  action  brought  for  the 
benefit  of  an  alien  enemy,  if  the  contract  of  insurance  were  lawful 
at  the  time  of  making  it,  and  there  be  no  personal  disability  in 
the  plaintiff  to  sue  upon  it,  this  case  does  not  fall  within  any  of  the 
cases  cited.  The  object  of  the  licence  was  the  importation  of  specie 
from  the  Spanish  colonies  into  our  own,  which  is  of  great  importance 
to  the  prosperity  of  the  latter,  and  has  always  been  favoured  by 
the  Legislature.  The  statutes  27  Geo.  III.  c.  27,  30  Geo.  III.  c.  29, 
31  Geo.  III.  c.  28,  sec.  7,  32  Geo.  III.  c.  37,  and  37  Geo.  III.  c.  77, 
have  all  relaxed  the  system  of  the  colonial  navigation  laws  in  this  and 
similar  respects.  In  like  manner  the  King  has  relaxed  in  favour  of 
this  trade  his  belligerent  rights  by  granting  licences  of  this  descrip- 
tion from  time  to  time.  And  by  his  general  instructions  of  the  28th 
of  March,  1798,  to  the  governors  of  colonies,  commanders,  and 
others,  he  authorises  the  carrying  on  of  this  trade  in  Spanish  ships, 
and  orders  them  to  be  received  as  friends  in  our  colonial  ports.  The 
trade  is  illegal  in  the  subjects  of  Spain,  and  highly  penal  in  its 
consequences,  and  every  encouragement  and  protection  on  our  part 
is  necessary  to  induce  them  to  engage  in  it.  The  King's  licence 
therefore  is  for  the  benefit  of  the  kingdom.  And  that  he  has  power 
to  licence  the  trading  with  an  enemy  is  recognised  in  many  of  the 
books,  and  lately  by  Lord  Kenyon  in  Vandych  v.  Whitmore,  1  East, 
475.  Then  if  the  trading  be  legal,  it  follows  that  all  other  contracts 
incident  to  such  trading,  usual  and  proper  for  carrying  the  licence 
into  effect,  must  be  legalised  also,  lie  trade  is  expressly  authorised 
■to  be  carried  on  in  Spanish  ships,  and  the  English  owner  must  there- 
fore contract  with  the  Spanish  captain  for  freight.  The  amount  of 
freight  must  depend  on  the  expenses  and  risks  of  the  voyage;  by  so 
much,  therefore,  as  they  may  be  diminished  by  insurance  the  freight 
will  be  so  much  less.  It  was  lawful  for  Read  to  have  agreed  with 
Villas,  in  consideration  of  the  latter  risking  his  ship  in  the  voyage  for 
Read's  benefit,  to  pay  him  for  it  in  case  of  a  loss.  This  would  be  the 
same  in  effect  as  an  insurance  of  it.  And  unless  Villas  could  have 
insured  his  ship,  engaged  in  such  a  mercantile  adventure  for  the 
benefit  of  an  English  subject,  and  licensed  by  the  King,  he  would  have 
demanded  so  much  more  freight.  So  it  would  have  been  lawful  for 
Read  to  have  bought  the  goods  for  so  much  less  at  the  mouth  of  the 
port  of  Havannah,  in  consequence  of  taking  upon  himself  the  risk  of 
the  voyage  to  Nassau.  That  in  substance  would  be  a  contract  of 
insurance ;  and  the  difference  of  the  price  at  the  Havannah  and  at 
Nassau  is  the  amount  of  the  premium  of  insurance.  The  Spaniard 
cannot  insure  in  his  own  country,  because  there  the  trade  is  illegal; 
unless  therefore  he  can  insure  here,  the  English  subject  must  pay  so 
much  more  for  the  goods  as  the  risk  would  be  valued  at,  or  else 
the  Spaniard  will  not  engage  in  the  trade  at  all.  If,  then,  the  trade 
must  be  carried  on,  if  at  all,  in  Spanish  vessels,  for  no  others  can 
clear  out  of  their  harbours,  and  it  cannot  be  carried  on  at  all  without 
paying  the  Spaniard  for  the  risk  of  the  voyage  in  some  shape  or 
other,  the  licence  to  insure  the  Spanish  ship  is  consequential  upon 
the  licence  to  trade,  and  is  in  truth  most  beneficial  for  the  British 
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subject.  But  it  would  be  nugatory  to  permit  the  Spaniard  to  insure 
his  ship,  if,  in  case  of  a  loss,  the  contract  of  insurance  could  not  be 
enforced  against  the  underwriter.  The  cases  referred  to  against  the 
right  of  action  by  or  in  behalf  of  an  alien  enemy  do  not  apply, 
because  there  the  trading  was  without  licence,  and  therefore  illegal 
in  the  subject.  But  here  the  sovereign,  to  whom  is  confided  the 
power  of  peace  and  war,  has  remitted  the  rights  of  war  in  respect 
of  the  trading  in  question,  and  extended  his  protection  to  it.  Public 
writers  (Bynck.  Qusest.  Jur.  Pub.  lib.  1,  c.  3)  on  the  law  of  nations 
say  that  the  party  licensed  is  to  be  considered  as  if  in  amity  with  the 
sovereign  who  grants  the  licence.  The  plaintiff  on  the  record  is  a 
British  subject,  in  whom  there  is  no  personal  disability,  and  the  Court 
will  not  take  notice  of  any  trust  for  the  purpose  of  working  injustice. 
If  the  ship  had  been  taken  as  prize  and  libelled  in  the  Admiralty, 
no  doubt  the  party  might  have  sued  there  (the  case  of  The  "  Hoop  " 
was  referred  to,  1  Rob.  210,  &c.)  in  consequence  of  the  licence. 
(Lord  Ellenborough,  C.J.,  observed  that  there  were  common  law 
authorities  to  show  that  an  enemy  coming  here  under  a  safe  conduct 
might  sue  in  our  Courts  (vide  Wells  v.  Williams,  1  Salk.  46).) 

Marryatt,  in  reply,  said  that  in  Wells  v.  Williams  the  distinction 
was  taken  between  an  alien  enemy  residing  in  his  own  country  and 
one  residing  here  under  a  safe  conduct,  the  latter  of  whom  only  could 
sue  in  the  Courts  here.  That  this  was  an  attempt  to  extend  the 
privileges  of  the  licence  beyond  what  it  was  meant  to  convey.  It  was 
special  in  the  terms  of  it,  not  even  to  trade  generally,  but  in  a  par- 
ticular instance,  and  still  less  to  sue.  That  the  legality  of  the  contract 
would  not  give  authority  to  sue  upon  it ;  for,  however  legal  or  moral 
it  might  be  at  the  time  it  was  entered  into,  yet  if  the  contracting 
party  were  of  another  nation,  with  which  we  were  afterwards  engaged 
in  hostilities,  he  could  not  sue  here  during  the  war.  Indeed,  every 
plea  of  an  alien  enemy  was  founded  upon  an  admission  of  the  legality 
of  the  contract  when  made,  and  objected  only  to  the  personal  dis- 
ability of  the  party  to  sue.  Cur.  adv.  vult. 

Lord  Ellenborough,  C.J.,  now  delivered  the  judgment  of  the  Court. 
After  stating  the  record  upon  which  the  writ  of  error  was  brought, 
and  also  the  bill  of  exceptions  tendered  to  the  opinion  and  direction 
of  the  Chief  Justice  delivered  upon  the  trial  at  nisi  prius — 

The  counsel  for  the  defendant  below,  the  now  plaintiff  in  error, 
relied  upon  three  exceptions  to  the  opinion  of  the  Chief  Justice,  as 
delivered  at  nisi  prius — First,  that  the  existence  of  any  regular  licence 
authorising  the  voyage  and  trade  in  question,  which  were  illegal  unless 
so  authorised,  was  not  proved  by  any  competent  evidence.  That  the 
voyage  and  trade  in  question  might  be  so  authorised  was  not  disputed. 
Secondly,  that  the  plaintiffs  upon  this  record  could  not  in  a  Court  of 
law  enforce  by  suit  a  policy  for  the  benefit  of  a  person,  who,  at  the 
time  of  effecting  the  policy,  and  when  the  risk  attached,  and  also  at 
the  time  of  the  trial,  was  an  alien  enemy.  Thirdly,  that  the  un- 
stamped memorandum  of  the  11th  of  June,  1800,  was  not  admissible 
in  evidence  as  competent  to  extend  the  original  time  of  sailing 
described  in  the  policy  from  the  1st  of  June  to  the  1st  of  August, 
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1800.  (This  was  the  order  in  ■which  the  questions  were  argued;  but 
in  reporting  the  arguments  I  have  reversed  the  two  last  for  the  benefit 
of  the  arrangement.)  As  to  the  first  of  these  exceptions,  there  is  no 
doubt  that  the  original  existence  of  the  licence  in  question  was  com- 
petent to  be  proved  in  the  manner  it  was,  by  parole,  provided  its 
loss,  after  due  search  made  for  the  purpose  of  finding  it,  was  sufficiently 
established.  The  habit  of  the  governor's  secretary  to  destroy  or  put 
aside  such  licences  amongst  the  waste  papers  of  his  office,  as  not 
being  of  any  further  use,  was  proved;  and  that  he  supposed  he  had 
dealt  with  the  licence  in  question  in  the  same  manner,  though  he 
was  not  sure  he  had  destroyed  it.  He  recollected  an  application 
being  made  to  him  for  the  licence  by  Read,  to  whom  it  had  been 
granted,  and  the  fact  of  his  searching  for  it;  but  he  did  not  recollect 
whether  upon  such  search  he  found  it,  though  he  did  not  think  that 
he  found  it.  We  are  of  opinion  that  this  evidence  satisfies  what  the 
law  requires  in  respect  of  search,  and  establishes  with  reasonable 
certainty  the  fact  of  the  licence  being  lost.  It  was  not  to  be  expected 
that  the  witness  should  be  able  to  speak  with  more  confident  certainty 
to  a  fact,  to  which  his  attention  would  not  be  particularly  drawn  at 
the  time,  on  account  of  any  importance  being  supposed  to  belong  to 
it.  As  to  the  non-production  of  the  secretary's  memorandum  book, 
in  which  he  had  made  entries  of  licences  for  his  own  and  the  governor's 
information,  that  book,  if  it  had  existed  and  been  in  the  secretary's 
hands  ready  to  be  produced,  could  not  have  been  produced  at  the  trial 
in  proof  of  the  fact  of  granting  any  particular  licence ;  the  only  use 
which  it  could  have  been  allowed  to  answer  being  by  way  of  memo- 
randum, to  refresh  the  memory  of  the  secretary  who  made  the  entries, 
when  he  should  be  called  as  a  witness.  The  fact  of  its  loss  being 
proved,  so  as  to  let  in  the  secondary  evidence  of  its  contents,  that 
matter  was  sufficiently  established  by  parole ;  and  there  is  no  question 
made  as  to  the  legal  competence  of  such  a  licence  to  authorise  the 
voyage  and  trade  in  question. 

As  to  the  second  question,  whether  the  plaintiffs  upon  this  record, 
who  are  British  subjects  duly  competent  to  sue  in  their  own  persons, 
can  in  a  Court  of  law  enforce  by  suit  a  policy  for  the  benefit  of 
another  person  who  was  an  alien  enemy  when  the  policy  was  effected, 
&c.,  was  so  at  the  trial,  and  still  is  so;  the  negative  of  this  proposition 
is  strongly  contended  on  behalf  of  the  plaintiff  in  error,  on  the 
authority  of  the  cases  of  Bristow  v.  Towers,  6  Term  Rep.  35,  and 
Brandon  v.  Nesbitt,  ibid.  23.  But  it  will  be  recollected  that  in  those 
cases  the  party  interested,  and  on  whose  behalf  the  suit  was  main- 
tained, was  an  alien  enemy,  against  whose  recovery,  through  the 
medium  of  his  British  trustee,  there  existed  this  objection,  that  the 
property  to  be  covered  by  the  policy  belonged  to  an  alien  enemy,  and 
that  any  protection  afforded  to  such  property,  by  means  of  a  contract 
of  indemnity,  directly  and  materially  contravened  the  public  interest, 
which  was  concerned  in  the  precariousness  or  destruction  of  such 
property.  In  the  present  instance  no  such  public  policy  of  the 
country  is  contravened  by  sustaining  and  giving  effect  to  such  a 
trust ;  but,  on  the  contrary,  this  country,  in  furtherance  of  the  same 
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policy  which  allows  the  granting  of  licences  to  authorise  the  trade, 
ought  to  give  effect  to  the  ordinary  means  of  indemnity,  by  which 
that  trade  (from  the  continuance  of  which  the  public  must  be  supposed 
to  derive  a  benefit)  might  be  best  promoted  and  secured.  And, 
although  the  King's  licence  cannot,  in  point  of  law,  have  the  effect 
of  removing  the  personal  disability  of  the  trader  in  respect  of  suit,  so 
as  to  enable  him  to  sue  in  his  own  name,  it  purges  the  trust,  in  respect 
to  him,  of  all  those  injurious  qualities  in  regard  to  the  public  interest, 
which  constituted  the  particular  ground  of  objection  to  the  trust  in  the 
two  cases  in  6  Term  Rep.  which  have  been  so  much  relied  upon  in 
argument  on  the  part  of  the  defendant  in  error.  As,  therefore,  there 
is  in  this  case  no  legal  incompetence  to  sue  in  the  parties  suing,  and 
no  public  interest  which  stands  in  the  way  of  the  maintaining  this 
suit  for  the  benefit  of  those  who  were  the  objects  of  the  licence 
authorising  the  trade  in  question,  it  does  not  appear  to  us  that  the 
right  of  the  plaintiffs  to  recover  can  be  well  resisted  on  this  ground. 

The  third  objection  arose  on  the  unstamped  memorandum  of  the 
11th  of  June,  1880,  which  was  said  not  to  fall  within  the  proviso  con- 
tained in  the  13th  section  of  the  statute  35  George  III.  c.  63.  And 
this  objection  was  shaped  two  ways — first,  that  the  memorandum  was 
in  reality  made  after  notice  of  the  determination  of  the  risk  originally 
insured;  and,  secondly,  that  it  introduces  a  new  subject  of  insurance, 
or  thing  not  before  insured.  It  was  argued  that  it  was  after  notice 
of  the  determination  of  the  risk  originally  insured,  because  by  the 
terms  of  the  policy  the  risk  insured  was  goods  shipped  on  board 
ships  which  should  sail  before  the  1  st  of  June ;  and  this  memorandum 
was  not  added  till  the  11th  of  June,  at  which  time  it  was  notorious 
that  the  1st  of  June  was  past,  and  that  therefore  the  risk  had 
determined.  But  this  part  of  the  objection  is  founded  on  a  mis- 
application of  the  term  "  determination  of  the  risk  insured,"  which 
means  that  determination  of  it  which  is  occasioned  by  the  loss  or  safe 
arrival  of  the  thing  insured,  or  by  the  final  end  and  conclusion  of  the 
voyage;  and  this  memorandum  is  stated  by  the  bill  of  exceptions  to 
have  been  written  on  the  policy  (as  in  fact  it  must  have  been)  before 
the  loss  happened.  The  second  way  of  shaping  this  objection  to  the 
memorandum  was  that  it  introduces  a  new  subject  of  insurance,  or 
thing  not  before  insured,  viz.,  goods  on  board  ships  sailing  after 
the  1st  of  June,  the  object  of  insurance  being  pointed  out  or  marked 
only  by  the  time  of  the  sailing  of  the  ships  on  board  which  the  goods 
should  be.  To  dispose  of  this  part  of  the  objection,  it  is  not  neces- 
sary to  determine  whether  the  introduction  of  a  new  subject  of  insur- 
ance will,  under  all  circumstances,  make  a  new  stamp  necessary; 
inasmuch  as  we  are  of  opinion  that  in  this  case  no  new  subject  of 
insurance  is  introduced  by  it.  The  insurance,  as  it  originally  stood" 
upon  the  policy  and  the  memorandum  of  the  6th  of  May,  was  on 
goods  and  specie  on  board  of  ship  or  ships  sailing  between  the  1st 
of  October,  1799,  and  the  1st  of  June,  1800,  being  the  property  which 
should  first  sail  to  the  amount  of  £45,000,  and  upon  the  vessels 
which  should  carry  the  goods;  which  in  effect  is  an  insurance  on 
property  to  a  certain  extent  ascertained  by  its  priority  of  sailing, 
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with  a  limitation  as  to  the  time  of  sailing,  and  also  an  insurance 
upon  the  vessels  carrying  it.  The  essential  part  of  the  description 
is  the  priority  of  the  sailing  and  the  amount  of  the  property;  for 
after  property  to  that  extent  had  once  sailed,  the  policy  could  not 
attach  upon  any  further  property  exceeding  that  sum ;  and  if  property 
to  a  less  extent  had  sailed,  a  return  of  premium  in  proportion  to  the 
property  sailing  short  of  the  sum  insured  would,  of  course,  have 
been  demandable  by  the  assured.  The  property  which  it  was  the 
object  of  the  policy  to  cover  was  as  much  ascertained  by  its  voyage, 
and  by  its  being  that  which  should  first  sail,  as  if  it  had  been 
described  by  any  other  circumstance  or  mark  by  which  it  might  have 
been  distinguished  from  any  other  thing:  and  it  was  as  much  the 
same  thing  as  if  it  had  been  a  specific  chattel  capable  of  appropriate 
description  by  its  weight,  measure,  quality,  or  kind  of  package :  and 
it  would  be  difficult  to  show  that  an  insurance  on  a  thing,  the  identity 
of  which  could  be  so  ascertained,  on  ship  or  ships,  sailing  between 
the  1st  of  October  and  the  1st  of  June,  was  not  an  insurance  on  the 
same  thing,  if  the  underwriters  should  agree  by  a  memorandum  to 
continue  insurers  on  it,  if  it  should  sail  in  any  vessel  or  vessels  between 
the  1st  of  October  and  the  1st  of  August.  The  time  of  sailing  would 
indeed  be  extended  by  such  agreement,  but  the  object  of  the  insurance 
would  continue  the  same.  So  in  this  case,  unless  the  quantity  of 
property,  which  to  the  amount  of  £45,000  would  first  sail  from  the 
Havannah  to  Bahama,  and  the  vessels  carrying  the  same  between  the 
1st  of  October  and  the  1st  of  June,  could  be  different  from  that  which 
might  first  sail  on  the  same  voyage  between  the  1st  of  October  and 
the  1st  of  August,  no  new  subject  of  insurance  is  introduced.  If  the 
enlarged  time  of  sailing  could  make  property,  which  might  sail,  after 
property  to  the  amount  of  £45,000  had  sailed,  the  object  of  the 
insurance;  that  is,  if  it  could  make  the  first  last  and  the  last  first, 
a  new  subject  of  insurance  would  be  introduced;  but  if  it  cannot, 
an  extension  of  the  time  will  not  operate  to  make  the  policy  cover 
a  different  thing  from  that  which  it  originally  embraced.  For  if 
before  the  1st  of  June  property  to  the  specified  amount  had  sailed, 
the  extension  of  the  time  could  have  added  nothing  to  that  which 
the  policy  would  have  covered  as  it  originally  stood.  And  if  property 
to  that  amount  had  not  sailed  before  the  1st  of  June,  the  extension  of 
time  could  only  cover  with  the  protection  of  the  policy  so  much  of  the 
original  subject  of  insurance  which  had  not  sailed  before  the  1st  of 
June,  viz.,  so  much  of  the  £45,000  which  should  first  sail  but  had 
not  sailed  before  that  day.  And  as  the  priority  of  sailing  will  ascer- 
tain the  identity  of  the  vessels,  it  will  equally  ascertain  the  identity 
of  the  property.  For  these  reasons  we  think  there  is  no  weight  in  the 
third  objection,  and  that  therefore  there  must  be  judgment  for  the 
defendants  in  error,  the  plaintiffs  below. 

The  like  judgment  was  given  in  other  cases  on  similar  policies, 
some  on  ships  alone,  others  on  goods  alone. 
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[Mere  non-interferenee  with  an  alien  enemy  does  not  imply  a 
licence  to  reside  in  this  country.] 

BOULTON  AND  ANOTHEE  v.  DOBREE. 

Nisi  Pmus.     1808.  2  Campbell,  163. 

The  first  count  of  the  declaration  was  upon  a  policy  of  insurance  on 
the  ship  "  Neutrality,"  at  and  from  Vera  Cruz  to  London,  with 
permission  to  touch  and  take  in  goods  at  the  Havannah.  The  interest 
was  averred  to  be  in  Halvor  Elieson.     The  money  counts  followed. 

Pleas — (1)  The  general  issue  to  the  whole  declaration.  (2)  To 
the  special  count,  that  the  promise  therein  mentioned  was  made  to 
the  plaintiffs  as  the  agents  of  Halvor  Elieson;  that  Halvor  Elieson 
is  a  subject  of  the  King  of  Denmark,  between  whom  and  our  King 
there  is  an  open  war;  "  and  that  the  said  Halvor  Elieson  was  and 
"  still  is  an  enemy  of  our  said  lord  the  now  King,  adhering  to  his 
"enemies,  and  not  resident  within  the  dominions  of  our  said  lord 
"  the  now  King  under  or  by  virtue  of  any  letters  of  safe  conduct  or 
' '  any  licence  or  protection  of  our  said  lord  the  now  King. ' ' 

Replication — "  That  the  said  Halvor  Elieson  before  the  commence- 
"  ment  of  the  said  action  was,  and  from  thence  hitherto  hath  been, 
"  and  still  is  resident  within  the  dominions  of  our  said  lord  the  now 
"  King,  by  the  licence  and  under  the  protection  of  our  said  lord  the 
"  now  King  " — concluding  to  the  country. 

The  plaintiffs  gave  in  evidence  a  licence,  dated  22nd  January, 
1807,  under  the  King's  sign  manual,  mentioning  by  name  the  Danish 
ship  "  Neutrality,"  Halvor  Elieson  master,  and  authorising  her  upon 
certain  conditions  to  undertake  the  voyage  in  question.  It  likewise 
appeared  that,  the  ship  being  lost  near  the  coast  of  Ireland,  Captain 
Elieson  came  to  London  about  six  months  ago,  and  has  resided  here 
ever  since,  without  any  restraint  whatever  being  put  upon  his 
person. 

Lord  Ellenborough — The  plaintiffs  are  bound  to  show  that  Elieson 
is  resident  in  this  country  by  the  licence  of  our  lord  the  King. 
What  do  you  tender  as  a  licence  for  this  purpose? 

The  Attorney-General — The  licence  legalising  the  voyage.  That 
authorises  Halvor  Elieson  to  go  with  his  ship  to  an  enemy's  country, 
and  to  import  a  cargo  from  thence  into  Great  Britain.  It  therefore 
operates  as  a  licence  to  his  residing  here  to  manage  the  concerns 
necessarily  growing  out  of  the  voyage.  He  has  been  proved  to  be 
resident  within  the  dominions  of  our  lord  the  King,  and  he  clearly 
is  so  "  by  the  licence  and  under  the  protection  of  our  said  lord  the 
"  King."     This  is  the  issue. 

Lord  Ellenborough  said — Elieson  could  not,  under  those  circum- 
stances, be  considered  as  an  alien  enemy,  residing  in  this  country 
with  the  King's  licence.  Although  he  went  at  large,  it  did  not  appear 
that  the  Government  knew  he  was  in  the  kingdom.  To  support 
the  replication,  it  was  necessary  either  to  produce  a  protection  granted 
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to  Elieson  as  an  alien  enemy,  or  to  show  in  some  way  that  his  stay 
here  had  been  sanctioned  by  the  King  after  the  commencement  of 
hostilities  with  Denmark. 

The  plaintiff  was  nonsuited,  and  the  Court  of  King's  Bench 
afterwards  refused  to  set  aside  the  nonsuit. 

[Author's  Note. — Temporary  residence  in  this  country  does  not  at  common 
law  divest  an  alien  enemy  of  enemy  character.  But  it  is  possible  to  construe  the 
Trading  with  the  Enemy  Proclamation,  No.  2,  of  9th  September,  1914,  as  investing 
alien  enemies  here  with  British  nationality  for  the  time  being.  This  is,  however, 
a  very  doubtful  construction.  Yet,  if  alien  enemies,  temporarily  resident  here, 
comply  with  all  the  regulations  issued  concerning  them,  it  would  seem  to  follow 
from  the  decision  in  the  case  of  the  Princess  of  Thurn  and  Taxis  v.  Moffitt,  1914, 
Weekly  Notes  of  24th  October,  p.  379,  that  they  can  make  contracts  of  necessity 
(at  least)  and  sue  upon  them  during  war.  If  they  do  not  so  comply,  they 
certainly  cannot  sue ;  and  indeed  it  is  doubtful  whether  their  contracts  would  be 
otherwise  valid.] 


[The  registration  of  an  alien  enemy  in  this  country  is  not 
necessarily  conclusive  evidence  of  an  implied  licence  to 
reside  here.] 

MARGARET  ALCIATOR  v.  SMITH. 

Nisi  Pruts.     1812.  3  Campbell,  244. 

Action  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange. 
Plea,  alien  enemy.  Replication,  that  the  plaintiff,  before  and  at 
the  time  of  the  commencement  of  this  suit,  was  resident  in  this 
kingdom  by  the  licence  and  permission  of  our  lord  the  King ; 
whereupon  issue  was  joined. 

The  plaintiff,  who  is  a  native  of  France,  came  into  this  country 
in  the  year  1797,  and  has  resided  openly  in  London  ever  since.  On 
the  5th  of  October,  1798,  she  obtained  a  licence  under  38  Geo.  III. 
c.  77.  Soon  after  the  passing  of  43  Geo.  III.  c.  155  she  registered 
her  place  of  abode  at  the  Queen  Square  Police  Office ;  but  she 
obtained  no  other  licence  till  1st  of  June,  1812,  when  the  present 
cause  was  at  issue. 

Garrow,  for  the  plaintiff,  contended  that  under  these  circum- 
stances she  must  be  taken  to  have  been  resident  here  at  the  time 
of  action  brought  by  the  permission  of  our  lord  the  King.  His 
power  to  grant  this  did  not  depend  upon  the  statute,  but  was  an 
inherent  prerogative  of  the  Crown.  Therefore  the  first  licence  of 
1798  might  still  be  considered  as  in  force.  At  any  rate,  from  the 
long  and  unmolested  residence  of  this  lady  in  England  it  might  be 
presumed  that  she  resided  here  by  the  licence  of  the  King,  which 
need  not  necessarily  be  in  writing. 

Lord  Ellenborough — The  first  licence  is  not  granted  by  the  King 
in  virtue  of  the  prerogative  royal,  but  by  an  officer  of  State  under 
the  provisions  of  a  particular  statute ;  therefore,  when  that  statute 
expired,  the  licence  of  1798  must  have  expired  along  with  it.     The 
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licence  granted  1st  June,  1812,  contains  no  recital  of  any  permission 
to  the  plaintiff  to  reside  here ;  and  there  is  no  evidence  that  Govern- 
ment knew  of  her  being  in  this  kingdom  at  the  time  when  the 
action  was  commenced.  How  can  the  jury  say,  therefore,  that  she 
was  then  resident  in  this  kingdom  with  the  licence  and  permission 
of  our  lord  the  King? 
Plaintiff  nonsuited. 

[Author's  Note.  —This  case  conflicts  with  that  of  Princess  of  Thurn  and  Taxis 
v.  Moffitt,  1914,  Weekly  Notes  of  24th  October,  p.  379.  But  the  facts  of  the 
latter  case  were  peculiar.     See  the  report  of  it  infra.  ] 


(b)  Contracts  of  Prisoners  or  War. 

[A  contract  made  between  an  alien  enemy  and  a  British  subject, 
who  is  a  prisoner  of  war,  is  not  void,  although  entered 
into  during  the  existence  of  war.  But  it  is  unenforceable 
by  aetion  until  the  conclusion  of  peace.] 

ANTOINE  v.   MORSHEAD,  Bart. 

Court  of  Common  Pleas.     1815.  6  Taunton,   237. 

This  was  an  action  upon  five  bills  of  exchange,  all  drawn  by  the 
father  of  the  defendant,  a  British  subject,  on  the  12th  of  September, 
1806,  while  he  was  detained  a  prisoner  at  Verdun,  in  France,  during 
the  late  war  with  that  country,  payable  some  to  Tyndall,  some  to 
Estwicke,  both  British  subjects,  in  like  manner  detained  prisoners 
there,  at  one  year  after  date,  indorsed  to  the  plaintiff,  who  was  a 
French  subject  and  a  banker  at  Verdun,  and  accepted  by  the  de- 
fendant. The  cause  was  tried  at  Guildhall  at  the  sittings  after 
Easter  term,  1815,  before  Gibbs,  C.J.,  when  it  was  contended  on 
the  part  of  the  defendants  that  it  would  be  treason  to  pay  the  bills 
by  the  statute  34  Geo.  III.  c.  9,  ss.  1,  4.  Gibbs,  C.J.,  refused  to  hear 
the  objection;  he  did  not  know  to  what  extent  it  might  be  carried, 
but  if  it  could  be  supported  to  its  full  extent,  many  of  our  miserable 
fellow-subjects  detained  in  France  must  have  starved.  It  was  also 
objected  that  this,  being  a  contract  with  an  alien  enemy,  was  not 
merely  suspended  during  the  war,  but  absolutely  void;  the  Chief 
Justice  thought  otherwise,  and  the  jury  found  a  verdict  for  the 
plaintiff. 

Vaughan,  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  rule 
nisi  on  both  these  objections,  when  it  being  suggested  on  the  part 
of  the  plaintiff  that  the  statute  34  Geo.  III.  c.  9  had  expired  at  the 
peace  of  1800  and  never  been  re-enacted,  the  Court  gave  time  to 
ascertain  that  fact,  and  that  being  found  to  be  the  case,  Vaughan 
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now  moved  upon  the  second  objection  only,  namely,  that  the  in- 
dorsement of  the  bill  to  an  alien  enemy  was  void.  For  this  he 
cited  Anthon  v.  Fisher  (Doug.  650,  note  to  Cornu  v.  Blackburne), 
where  it  is  held  that  no  action  can  be  maintained  by  an  alien  in"  the 
Courts  of  this  country  on  a  ransom  bill,  because  it  is  a  right  claimed 
to  be  acquired  by  him  in  actual  war.  Lord  Ashburton's  argument 
in  Ricord  v.  Bettenham  (3  Burr.,  1734),  which  decision  is  over- 
ruled by  Anthon  v.  Fisher,  is  to  be  called  in  aid.  If  a  bond  be 
given  to  an  alien  enemy,  it  is  good  quoad  the  obligor,  but  void  quoad 
the  obligee,  that  is,  it  endures  only  for  the  benefit  of  the  Crown  (Ro. 
Abr.,  Alien,  B.  pi.  1,  Danv.  Abr.).  And  if  so  of  a  bond,  the  law 
must  be  alike  on  a  bill  of  exchange.  So  is  it  of  contracts  of  insur- 
ance made  with  an  alien  enemy,  Flindt  v.  Waters  (15  East,  266). 
Lord  Ellenborough,  C.J.,  says  the  defence  of  alien  enemy  may  go  to 
the  contract  itself,  on  which  the  plaintiff  sues,  and  operate  as  a 
perpetual  bar;  though  in  that  case  the  contracting  party  having 
become  an  enemy  after  the  contract,  it  was  held  to  be  only  a  tem- 
porary suspension  of  the  right  to  sue,  but  he  showed  a  disposition 
to  confirm  the  cases  of  Brandon  v.  Nesbitt  (6  T.R.  23)  and  Bristow 
v.  Towers  (6  T.R.  35).  No  case  has  decided  that  a  contract  made 
with  an  alien  enemy  in  time  of  war  may  be  ever  afterwards 
enforced.  Chief  Baron  Gilbert  (Hist,  of  Common  Pleas,  205)  lays 
down  that  upon  the  plea  of  alien  enemy  the  right  of  the  plaintiff 
is  forfeited  to  the  Crown,  as  a  species  of  reprisal  upon  the  State 
committing  hostility. 

Gibbs,  C.J. — It  will  not  be  useless  to  consider  what  legal  pro- 
positions can  de  deduced  from  the  cases  cited  on  behalf  of  the  de- 
fendant, and  to  try  how  far  they  are  applicable  to'  the  present  case. 
This  is  no  bill  of  exchange  drawn  in  favour  of  an  alien  enemy,  but 
by  one  subject  in  favour  of  another  subject,  upon  a  subject  resident 
here,  the  two  first  being  both  detained  prisoners  in  France;  the 
drawer  might  legally  draw  such  a  bill  for  his  subsistence.  After 
the  bill  is  so  drawn,  the  payee  indorses  it  to  the  plaintiff,  then  an 
alien  enemy.  How  was  he  to  avail  himself  of  the  bill  except  by 
negotiating  it,  and  to  whom  could  he  negotiate  it  except  to  the 
inhabitants  of  that  country  in  which  he  resided?  I  can  collect  but 
two  principles  from  the  cases  cited  by  the  counsel  for  the  defendant, 
and  they  are  principles  on  which  there  never  was  the  slightest 
doubt.  First,  that  a  contract  made  with  an  alien  enemy  in  time 
of  war,  and  that  of  such  a  nature  that  it  endangers  the  security, 
or  is  against  the  policy  of  this  country,  is  void.  Such  are  policies 
of  insurance  to  protect  an  enemy's  trade.  Another  principle  is 
that,  however  valid  a  contract  originally  may  be,  if  the  party  become 
an  alien  enemy  he  cannot  sue.  The  Crown,  during  the  war,  may 
lay  hands  on  the  debt,  and  recover  it;  but  if  it  do  not,  then  on 
the  return  of  peace  the  rights  of  the  contracting  aliens  are  restored, 
and  he  may  himself  sue.  No  other  principle  is  to  be  deduced. 
The  first  may  be  laid  out  of  the  case,  for  this  was  not  in  its  creation 
a  contract  made  with  an  alien  enemy.  The  second  question  is, 
whether  the  bill  came  to  the  hands  of  the  plaintiff  by  a  good  title? 
Under  the  circumstances  of  this  case,  not  meaning  to  lay  down  any 
general  rule  beyond  this  case,  I  am  of  opinion  that  the  indorsement 
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to  the  plaintiff  conveyed  to  him  a  legal  title  in  this  bill,  on  which 
the  King  might  have  sued  in  the  time  of  war,  and  he  not  having 
so  done,  the  plaintiff  might  sue  after  peace  was  proclaimed. 

Heath,  J.,  was  absent. 

Chambre,  J. — I  am  perfectly  of  the  same  opinion,  and  it  would 
be  of  very  mischievous  consequence  if  it  were  otherwise. 

Dallas,  J. — This  is  not  a  contract  between  a  subject  of  this 
country  and  an  alien  enemy,  nor  is  it  a  contract  of  that  sort  to 
which  the  principle  can  be  applied.  That  principle  is,  that  there 
shall  be  no  communication  with  the  enemy  in  time  of  war,  but  this 
is  a  contract  between  two  subjects  in  an  enemy's  country,  which  is 
perfectly  legal. 

Rule  refused. 


[It  is  no  defence  to  an  action  on  a  bill  of  exchange  that  the 
plaintiff  sues  in  trust  for  an  alien  enemy,  if  such  bill  was 
drawn  by  a  British  subject,  when  a  prisoner  of  war,  upon 
a  British  subjeet  here.] 

DAUBUZ  v.  MORSHEAD,  Baet. 

Court  op  Common  Pleas.       1815.  6  Taunton,  332. 

This  was  an  action  upon  a  bill  of  exchange  for  £2020,  drawn  by  Sir 
John  Morshead,  Bart.,  deceased,  at  Verdun,  where  he  had  during  the 
late  war  been  detained  by  the  French  Government,  and  accepted  by  the 
defendant,  his  son,  in  favour  of  Borau  Barti,  and  indorsed  to  the  plain- 
tiff. Upon  the  trial  of  the  cause,  at  the  sittings  at  Guildhall  after 
Trinity  term,  1815,  before  Gibbs,  C.J.,  one  line  of  defence  taken, 
and  proved,  was,  that  as  to  all  the  contents  of  the  bill,  except  £80, 
the  plaintiff  was  only  a  trustee  for  an  alien  enemy.  Gibbs,  C.J., 
without  pronouncing  what  would  become  of  the  money  when  recovered, 
and  whether  the  Crown  might  or  might  not  lay  hands  on  it,  thought 
the  plaintiff  entitled  to  recover  the  whole  amount,  and  the  jury 
accordingly  found  a  verdict  for  the  plaintiff. 

Lens,  Serjeant,  now  moved  to  set  aside  the  verdict,  and  have  a 
new  trial,  not  impugning  the  direction  of  the  Chief  Justice,  but  upon 
an  affidavit  that  the  bill  was  given,  as  to  all,  except  £80,  for  a  gaming 
debt;  but  his  affidavit  stating  only  information  and  belief,  and  there 
being  evidence  that  the  plaintiff  had  by  letter  asked  for  time,  and 
had  been  indulged  for  several  years,  the  Court 

Refused  the  rule. 

[Author's  Note. — See  Section  8  (3)  supra  for  a  reconciliation  of  this  ease  with 
Brandon  v.  Nesbitt,  1794,  6  T.R.  23.  Sed  quaere,  whether  this  might  not  now  be  a 
good  defence  in  virtue  of  Article  5  (4)  of  the  Trading  with  the  Enemy  Proclama- 
tion, No.  2,  dated  9th  September,  1914,  which  prohibits  the  payment  of  a 
negotiable  instrument  which  is  held  by  or  on  behalf  of  an  enemy.  But  bills  of 
exchange  given  by  prisoners  of  war  seem  at  common  law  to  be  in  an  exceptional 
position.  The  preceding  case,  Antoine  v.  Morshead,  however,  only  decides  that 
they  are  enforceable  after  the  conclusion  of  peace.] 


CONTRACTS    MADE    WITH    ENEMIES 
BEFORE    WAR. 

(i)   Executed   Contracts. 

[A  contract  made  with  an  alien  enemy  and  executed  by  him  before 
the  outbreak  of  war  is  not  made  void  by  sueh  outbreak.  It 
is  only  rendered  unenforceable  by  him  during  the  existence 
of  the  war.] 

JOHN  GABRIEL  ALCINOUS   v.   CARL  GUSTAVE  NIGREU. 

Queen's  Bench.       1854.  4  Ellis  and  Blackburn,  217. 

Action  for  work  and  labour.  Plea — That  "  the  plain tiff  is  an  alien 
"  born,  (that  is  to  say),  born  in  the  Empire  of  Russia,  and  that  the 
"  plaintiff  is  an  enemy  of  our  lady  the  Queen,  born  of  alien  father 
"  and  alien  mother,  and  was  not  nor  is  a  subject  of  our  lady  the 
"  Queen  by  naturalisation,  denisation,  or  otherwise.  And  that  the 
"  plaintiff  is  residing  in  this  kingdom  without  a  licence,  safe  conduct, 
"or  permission  of  our  lady  the  Queen.  And  the  defendant  further 
"  says  that  the  plaintiff  has  become  such  enemy  as  aforesaid  since 
"  the  last  pleading  in  this  action."  Demurrer  in  the  new  statutable 
form.     Joinder. 

Unthank,  in  support  of  the  demurrer — The  plea  of  alien  enemy 
has  always  been  held  to  require  great  certainty.  The  Common  Law 
Procedure  Act,  1852  (15  &  16  Vict.  cap.  76),  sees.  50,  51,  puts  an 
end  to  all  objections  which  could  only  be  taken  by  special  demurrer, 
and  requires  the  Court  to  give  judgment  according  to  the  very  right 
of  the  cause;  but  in  such  a  plea  as  this  the  defendant  has  no  right 
unless  he  negatives  every  possible  ground  on  which  the  plaintiff  could 
sue.  The  form  of  the  plea  has  always  been  that  the  plaintiff  adheres 
to  a  Power  an  enemy  of  the  Queen.  Here  it  is  only  averred  that 
the  plaintiff  is  an  enemy;  that  would  be  true  of  a  pirate,  though  the 
subject  of  a  friendly  Power.  (Lord  Campbell,  C.J. — It  is  averred  he 
was  born  in  the  Empire  of  Russia;  and  we  must  take  judicial  notice 
that  the  Emperor  of  Russia  is  at  war  with  our  sovereign.)  Then 
statute  7  &  8  Vict.  cap.  66,  sec.  6,  gives  every  alien  who  has 
obtained  a  certificate  from  the  Secretary  of  State  every  privilege  of 
a  British  subject,  except  those  of  being  a  member  of  the  Privy 
Council  or  of ,  Parliament.  The  plea  should  show  that  the  plaintiff 
has  not  such  a  certificate.  (Lord  Campbell,  C.J. — Perhaps  it  need 
not  be  negatived  by  the  plea,  but  you  should  reply  that  you  have 
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such  a  cerificate  if  it  be  so.  But  does  not  the  averment  that  he  is 
here  -without  permission  of  the  Queen  negative  it?)  Even  on  general 
demurrer,  it  scarcely  does ;  but  this  plea  of  alien  enemy  must  still  be 
construed  strictly. 

C.  Milward,  contra,  was  not  called  upon  to  argue. 

Lord  Campbell,  C.J. — I  am  of  opinion  that  the  defendant  is 
entitled  to  our  judgment. 

We  should  be  anxious  to  give  the  Russian  plaintiff,  though  an 
enemy,  every  advantage  which  the  law  of  England  gives  him.  The 
contract,  having  been  entered  into  before  the  commencement  of 
hostilities,  is  valid;  and,  when  peace  is  restored,  the  plaintiff  may 
enforce  it  in  our  Courts.  But,  by  the  law  of  England,  so  long  as 
hostilities  prevail  he  cannot  sue  here.  The  only  question  therefore 
is  as  to  the  sufficiency  of  the  plea  as  pleaded.  I  think  that,  when  it 
is  averred  that  the  plaintiff  is  not  here  by  permission  of  the  Queen, 
it  is  in  substance  averred  that  the  plaintiff  has  not  the  certificate  of 
the  Secretary  of  State;  in  short,  that  he  has  not  the  permission  of 
any  one  entitled  to  act  for  the  Queen.  I  think  therefore  that  the 
plea  is  good  in  substance. 

Coleridge,  Wightman,  and  Erie,  Js.,  concurred. 

Judgment  for  defendant. 


[The  Fight  of  an  alien  enemy  to  payment  of  a  debt  is  only 
suspended  by  war,  and  may  be  enforced  upon  the  restora- 
tion of  peace.  In  bankruptcy,  therefore,  an  alien  enemy's 
elaim  is  admitted,  but  under  reservation  of  payment  of  the 
dividend  to  him  during  war.] 

BOUSSMAKER,  EX  PASTE. 

High  Court  of  Chancery.     1806.  13  Vbsbt,  71. 

The  object  of  this  petition  was  to  be  admitted  to  prove  a  debt 
under  a  Commission  of  Bankruptcy,  which  the  Commissioners  refused 
to  admit,  upon  the  objection  that  the  creditors  applying  to  prove 
were  alien  enemies. 

Mr.  Perceval,  in  support  of  the  petition — This  proof  ought  to  be 
admitted  at  least.  It  will  be  another  consideration  whether  the 
petitioners  shall  receive  dividends.  But  clearly  the  other  creditors 
ought  not  to  be  permitted  to  take  the  dividends  accruing  upon  this 
debt,  for  the  Crown  will  be  entitled.  There  is  no  law  now  subsisting 
that  a  debtor  to  an  alien  enemy  shall  not  pay  the  debt,  the  Act  of 
Parliament  to  prevent  that  in  the  last  war  having  expired,  and  not 
being  renewed.  Upon  the  common  law  undoubtedly  the  objection 
might  be  made  by  the  debtor  by  plea.  The  demand  would  survive 
at  the  end  of  the  war,  the  suit  only  being  suspended.  The  effect  of 
that  suspension  will  be  obtained,  admitting  the  proof,  either  by  not 
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permitting  them  to  take  a  dividend  or  by  having  it  paid  into  Court. 
There  is  no  allegation  that  these  persons  were  alien  at  the  date  of 
the  contract. 

The  Lord  Chancellor — If  this  had  been  a  debt  arising  from  a 
contract  with  an  alien  enemy  it  could  not  possibly  stand,  for  the 
contract  would  be  void  (Evans  v.  Bichardson,  4  Mer.  469;  Ex  parte 
Schmaling,  Buck.  93;  Potts  v.  Bell,  3  Term  Rep.  548;  Willison  v. 
Patteson,  7  Taunt.  439,  in  which  case  this  petition  is  supposed  to 
have  been  heard  by  Lord  Eldon).  But,  if  the  two  nations  were  at 
peace  at  the  date  of  the  contract,  from  the  time  of  war  taking 
place  the  creditor  could  not  sue;  but,  the  contract  being  originally 
good,  upon  the  return  of  peace  the  right  would  survive.  It  would 
be  contrary  to  justice,  therefore,  to  confiscate  this  dividend.  Though 
the  right  to  recover  is  suspended,  that  is  no  reason  why  the  fund 
should  be  divided  among  the  other  creditors.  The  point  is  of  great 
moment  from  the  analogy  to  the  case  of  an  action,  and  it  is  true  a 
Court  of  law  would  not  take  notice  of  the  objection  without  a  plea. 
It  must  appear  upon  the  record.  Has  the  case  of  a  contract  origin- 
ally good,  and  the  right  suspended  by  war,  never  before  occurred? 
Yet  I  do  not  know  an  instance  of  an  application  by  an  alien  enemy 
to  the  Court  to  keep  the  fund  until  his  right  to  sue  should  survive. 
The  policy,  avoiding  contracts  with  >  an  enemy,  is  sound  and  wise ; 
but  where  the  contract  was  originally  good,  and  the  remedy  is  only 
suspended,  the  proposition,  that  therefore  the  fund  should  be  lost,  is 
very  different. 

Let  a  claim  be  entered  and  the  dividend  be  reserved1 

1  See  the  distinction  upon  the  case  of  an  insurance  of  foreign  property  in  this 
country,  followed  by  a  war  with  the  country  of  the  assured  :  a  loss,  incurred  by 
the  hostile  act  of  this  country,  cannot  be  recovered  even  upon  the  return  of 
peace.     Ex  parte  Lee,  13  Ves.  64.     Brandon  v.  Curling,  4  East,  401. 


(ii)   Executory   Contracts. 
(a)  General  Ruler. 

[If  the  contract  can  be  lawfully  performed  by  the  British  Govern- 
ment having  waived  its  strict  rights,  it  is  valid  and 
enforceable.] 

CLEMENTSON  v.  BLESSIG  AND  ANOTHER. 

Court  op  Exchequer.     1855.  11  Hurlstone  and  Gordon's 

Exchequer  Reports,   135. 

The  declaration  stated  that  one  Louis  Stiffel,  on  behalf  of  himself 
and  certain  other  persons  whose  names  are  unknown  to  the  plaintiff, 
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but  who,  together  with  the  said  Louis  Stiffel,  carried  on  trade  and 
business  at  Odessa  in  partnership,  under  the  style  or  firm  of  Stiffel 
Brothers,  had  given  to  the  plaintiff  an  order  for  about  £300  worth 
of  goods,  to  be  delivered  by  the  plaintiff  to  a  carrier  to  be  forwarded 
for  shipment;  and  thereupon,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendants,  would  execute  such  order,  and  would 
pay  to  the  defendants  a  sum  of  money  amounting  to  one  and  a 
quarter  per  centum  on  the  invoice  amount  of  the  price  of  such  goods, 
and  would  permit  the  defendants  to  debit  the  said  firm  or  partner- 
ship of  Stiffel  Brothers  with  the  price  of  such  goods,  and  to  receive 
such  price  for  the  use  of  the  defendants,  and  would  deliver  the 
carrier's  receipt  for  such  goods  to  the  defendants,  the  defendants 
promised  the  plaintiff  that  they  would  accept  the  plaintiff's  draft 
at  four  months'  date  for  the  invoice  amount  of  such  goods,  against 
and  on  the  plaintiff  delivering  to  the  defendants,  and  on  the  defend- 
ants receiving,  the  carrier's  receipt  for  such  goods ;  and  the  plaintiff, 
relying  on  the  same  promise  of  the  defendants,  executed  such  order 
as  aforesaid;  and,  although  the  plaintiff  hath  performed  all  con- 
ditions precedent  necessary  to  be  done  and  performed,  and  was  ready 
and  willing  to  do  all  things  which  it  was  necessary  for  him  to  be 
ready  to  do,  and  all  things  have  been  done  and  happened  before  this 
suit  to  entitle  the  plaintiff  to  have  the  said  draft  accepted  by  the 
defendants,  yet  the  defendants  have  not  accepted  the  said  draft,  but 
so  to  do  wholly  neglect  and  refuse. 

Plea — That  the  said  Louis  Stiffel  and  the  said  other  persons  for 
whom  and  on  whose  behalf  the  said  order  was  given,  as  in  the 
declaration  mentioned,  at  the  time  of  the  agreement  between  the 
plaintiff  and  the  defendants,  in  the  declaration  mentioned,  and  con- 
tinually from  thence  hitherto,  were  and  are  aliens  resident  out  of 
the  dominions  of  Her  Majesty  the  now  Queen,  to  wit,  at  Odessa, 
in  the  empire  of  Russia;  and  that  after  the  making  of  the  said 
agreement,  and  before  any  breach  thereof  by  the  defendants,  and 
before  and  at  the  time  when  the  plaintiff  was  to  have  despatched 
the  goods  in  execution  of  the  said  order,  the  said  Louis  Stiffel  and 
the  said  other  persons  respectively  became  and  were,  and  still 
continue  to  be,  the  enemies  of  our  lady  the  now  Queen,  by  reason 
whereof  the  plaintiff  could  not  lawfully  despatch  or  cause  to  be 
delivered  the  said  goods  to  the  said  Louis  Stiffel  and  the  other 
persons,  in  the  execution  of  the  said  order. 

Replication — That  in  the  declaration  of  war,  bearing  date  the 
28th  day  of  March,  a.d.  1854,  made  by  Her  Majesty  the  now  Queen 
against  the  Emperor  of  Russia,  Her  Majesty  waived  her  right  of 
seizing  enemies'  property  laden  on  board  a  neutral  vessel,  unless  it 
should  be  contraband  of  war ;  and  by  a  certain  Order  of  Her  Majesty 
in  Council,  bearing  date  the  29th  day  of  March,  a.d.  1854,  it  was 
ordered  that  Russian  merchant  vessels  in  any  ports  or  places  in 
Her  Majesty's  dominions  should  be  allowed  until  the  10th  day  of 
May  then  next,  six  weeks  from  the  said  28th  day  of  March,  for 
loading  their  cargoes  and  departing  from  such  ports  or  places ;  and 
that  such  Russian  merchant  vessels,   if  met  at  sea  by  any  of  Her 
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Majesty's  ships,  should  be  permitted  to  continue  their  voyage  if, 
upon  examination  of  any  of  their  papers,  it  should  appear  that  their 
cargoes  were  taken  on  board  before  the  expiration  of  the  above 
term ;  provided,  amongst  other  things,  that  nothing  therein  con- 
tained should  extend,  or  be  taken  to  extend,  to  Russian  vessels 
having  on  board  any  article  prohibited  or  contraband  of  war. 

Averments — That  the  goods  in  the  declaration  mentioned  were 
not  prohibited  or  contraband  of  war,  and  were,  long  before  the 
expiration  of  the  said  space  of  six  weeks,  delivered  by  the  plaintiff 
to  the  said  carrier  to  be  forwarded  for  shipment,  pursuant  to  the  said 
contract;  and  that  the  same  might  and  could  have  been  shipped 
and  put  on  board  a  ship,  pursuant  to  the  said  Order  in  Council, 
within  the  said  space  of  six  weeks,  and  within  the  true  intent  and 
meanings  thereof. 

Demurrer  and  joinder. 

Gray,  for  the  plaintiff  (Alexander  with  him) — First,  the  plea 
affords  no  answer  to  the  action.  The  contract  on  which  the  plaintiff 
declares  is  not  a  contract  between  the  plaintiff  and  an  alien  enemy, 
but  a  contract  between  the  plaintiff  and  the  defendant,  a  subject 
of  this  realm.  It  will  be  argued  that  the  performance  of  the 
contract  became  illegal  when  the  person  to  whom  the  goods  were 
to  be  consigned  became  an  alien  enemy:  But  there  is  no  illegality 
in  executing  a  contract  made  with  an  alien  who,  at  the  time  of 
making  it,  was  legally  competent  to  contract,  but  who  afterwards 
becomes  an  enemy.  It  is  conceded  that  it  is  unlawful  to  trade  with 
an  enemy  without  a  licence  from  the  Crown  (Potts  v.  Bell,  8  T.K. 
548) ;  and  if  this  contract  had  been  made  after  the  declaration  of 
the  war,  it  would  have  been  illegal.  But  on  these  pleadings  it  must 
be  assumed  that  the  goods  were  manufactured,  and  all  that  remained 
to  be  done  was  to  despatch  them;  and  there  is  no  illegality  in 
delivering  to  an  alien  enemy  goods  manufactured  under  a  lawful 
contract.  Therefore  if  the  question  depended  on  the  plea  alone,  the 
plaintiff  would  be  entitled  to  judgment.  But,  even  if  the  plea  is 
good,  the  replication  is  an  answer  to  it.  The  replication  sets  out 
the  Order  in  Council,  which  is  tantamount  to  a  licence  from  the 
Crown  to  ship  the  goods.  After  that  Order,  there  was  nothing  to 
prevent  the  goods  being  delivered  by  shipment  on  board  either  a 
Russian  or  a  neutral  vessel. 

Phipson,  for  the  defendants  (Keating  with  him) — The  plea  is  good 
and  the  replication  bad.  The  plaintiff  agreed  to  deliver  to  the 
defendants  certain  goods  for  shipment  to  Odessa,  and  the  subsequent 
declaration  of  war  rendered  the  shipment  illegal.  The  contract  is 
not  with  the  defendants,  but  with  an  alien,  who  afterwards  becomes 
an  enemy ;  the  defendants  only  guaranteed  the  payment  for  the 
goods.  The  contract,  being  rendered  illegal  by  an  act  of  State, 
is  dissolved,  or,  at  all  events,  its  performance  is  prohibited.  Potts 
v.  Bell,  8  T.R.  548,  decided  that  it  is  illegal  for  a  subject  in  time 
of  war,  without  a  licence  from  the  Crown,  to  bring  even  in  a  neutral 
ship  goods  from  an  enemy's  port,  which  were  purchased  by  his  agent 
resident  in  the  enemy's  country,  after  the  commencement  of  hostili- 
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ties,  although,  it  may  not  appear  that  they  were  purchased  of  an 
enemy.  That  decision  was  founded  on  the  case  of  The  "  Hoop,"  1 
Rob.  Adm.  Rep.  197,  in  which  Sir  W.  Scott  explains  the  grounds 
on  which  trading  with  an  enemy  is  interdicted.  It  makes  no 
difference  that  the  contract  was  entered  into  before  the  declaration 
of  war.  In  Potts  v.  Bell  war  had  not  been  declared  at  the  time 
the  goods  were  purchased,  though  letters  of  marque  and  reprisals 
had  been  granted.  The  law  is  thus  stated  in  Abbot  on  Shipping, 
p.  596,  8th  edition: — "Another  general  rule  of  law  furnishes  a 
"  dissolution  of  these  contracts  by  matters  extrinsic.  If  an  agree- 
' '  ment  be  made  to  do  an  act  lawful  at  the  time  of  such  agreement,  but 
"  afterwards,  and  before  the  performance  of  the  act,  the  performance 
"  be  rendered  unlawful  by  the  Government  of  the  country,  the  agree- 
' '  ment  is  absolutely  dissolved.  If,  therefore,  before  the  commence- 
"  ment  of  a  voyage,  war  or  hostilities  should  take  place  between  the 
"  State  to  which  the  ship  or  cargo  belongs,  and  that  to  which  they  are 
"  destined,  or  commerce  between  them  be  wholly  prohibited,  the 
"  contract  for  conveyance  is  at  an  end ;  the  merchant  must  unlade  his 
"goods,  and  the  owners  find  another  employment  for  their  ship." 
Also,  in  Barker  v.  Hodgson,  3  M.  &  Sel.  267,  Lord  Ellenborough, 
C.  J.,  expressed  an  opinion  that  where  the  performance  of  a  contract  is 
rendered  unlawful  by  the  Government  of  the  country,  the  contract  is 
dissolved.  (Alderson,  B. — What  illegality  would  there  be  in  the 
defendants  accepting  the  plaintiff's  draft?)  The  consideration  for 
the  acceptance  was  the  consignment  of  the  goods  to  Odessa,  and 
that  is  prohibited.  (Martin,  B. — The  Order  in  Council  rendered 
the  shipment  legal  {Bucker  v.  Ansley,  5  M.  &  Sel.  25).)  The 
-replications  are  bad,  inasmuch  as  they  do  not  show  that  the  goods 
might  have  been  shipped,  within  the  period  mentioned  in  the  Order, 
on  board  a  Russian  vessel  then  being  in  an  English  port.  The 
delivery  of  the  goods  to  the  defendants  for  shipment  did  not  make 
it  their  duty  to  ship  them,  unless  they  could  lawfully  do  so;  and 
the  facts  stated  in  the  plea  show  that  they  could  not.  (Pollock, 
C.B. — The  Order  in  Council  applies  to  enemies'  property  on  board 
neutral  vessels  sailing  to  any  port.)  It  could  never  have  been 
intended  to  legalise  a  traffic  with  the  enemy  by  English  subjects. 
He  also  referred  to  Esposito  v.  Bowden,  Q.B.,  E.T.,  28th  of  April, 
1855. 

Pollock,  C.B. — I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  question  is  whether  the  contract  is  illegal,  and 
therefore  in  law  incapable  of  being  performed.  I  am  of  opinion 
that  it  is  not.  Apart  from, the  declaration  of  war  with  Russia, 
the  case  would  be  free  from  doubt.  The  defendants,  on  the  plaintiff 
doing  certain  things,  undertake  to  accept  the  plaintiff's  draft.  The 
plaintiff,  having  done  those  things,  calls  upon  the  defendants  to 
perform  their  undertaking,  when  they  set  up  as  a  defence  the  illegality 
of  the  transaction,  in  answer  to  which  the  plaintiff,  in  his  replica- 
tion, sets  out  the  Order  in  Council.  I  am  of  opinion  that  the 
Order  in  Council  rendered  the  transaction  capable  of  being  per- 
formed.    The    defendants    might,    within    the    time    limited,    have 
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shipped  the  goods  on  board  a  neutral  or  a  Russian  vessel,  and  so 
have  delivered  them  to  the  persons  for  whom  they  were  intended. 

Alderson,  B. — I  am  of  the  same  opinion.  There  was  nothing 
illegal  to  be  done  by  the  defendants,  inasmuch  as  they  might  have 
performed  their  contract  without  committing  any  illegal  act. 

Piatt,  B. — I  am  also  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  plaintiff  has  performed  his  part  of  the  contract,  and 
there  was  no  illegality  in  the  defendants  doing  what  was  required 
of  them.  It  is  argued  that  the  declaration  of  war  rendered  the 
transaction  illegal,  but  the  Order  in  Council  excepts  cargoes  loaded 
in  particular  vessels,  and  therefore  the  defendants  might  have  sent 
the  goods  in  that  manner. 

Martin,  B. — I  also  think  that  the  plaintiff  is  entitled  to  judgment. 
It  seems  to  me,  for  the  reason  already  given,  that  there  is  nothing 
illegal  in  this  transaction.  My  present  impression  is  that  even  if 
there  had  been  no  Order  in  Council,  this  contract  might  have  been 
legally  performed.  Where  there  is  a  contract  for  the  sale  of  goods 
by  a  British  subject  to  an  alien  who  is  legally  competent  to  contract, 
the  property  vests  in  him ;  and  if  he  afterwards  becomes  an  enemy, 
he  still  retains  the  property,  subject  to  forfeiture  to  the  Crown. 
That  is  in  accordance  with  the  doctrine  laid  down  in  Com.  Dig. 
"Alien"  (C.  2)  (C.  4).  Nothing  but  an  Act  of  Parliament  can 
render  illegal  a  contract  which  was  legal  in  its  inception ;  and  there- 
fore I  think  that  in  this  case  the  property  would  vest  in  the  alien 
enemy,  subjeot  to  forfeiture  to  the  Crown.  Then  by  the  Order  in 
Council  the  Crown,  under  certain  circumstances,  waives  its  right  to 
deal  with  the  property  of  the  enemy.  Therefore,  assuming  that 
this  was  a  contract  between  the  vendor  and  vendee,  I  am  inclined 
to  think  that  there  would  have  been  nothing  illegal  in  performing 
it  unless,  in  the  course  of  the  voyage,  the  plaintiff  dealt  with  the 
alien  enemy. 

Judgment  for  the  plaintiff. 

Note. — This  subject  may  be  considered,  first,  with  reference  to 
contracts  or  dealings  with  an  alien  enemy ;  secondly,  as  to  contracts 
with  an  alien,  unexecuted  at  the  time  of  the  declaration  of  war ; 
thirdly,  as  to  executed  contracts. 

First — All  the  foreign  writers  on  international  law  concur  in 
opinion  that  the  immediate  and  necessary  consequence  of  a  declara- 
tion of  war  is  to  interdict  all  intercourse  or  dealing  between  the 
subjects  of  the  belligerent  States.  That  doctrine  is  founded  on  the 
principle  that  a  declaration  of  war  puts  not  only  the  adverse  govern- 
ments, in  their  political  capacity,  at  war,  but  renders  all  the  subjects 
of  the  one  the  enemies  of  all  the  subjects  of  the  other  (Vattel, 
bk.  3,  o.  5,  s.  70 ;  Grotius,  bk.  3,  c.  3,8.  9 ;  Bynkershoeck.  Qusest. 
Jur.  Pub.,  bk  1,  c.  3;  Burlamaqui,  pt.  4,  c.  4,  s.  20;  Malby,  Droit 
Public  de  L'Europe,  torn.  6,  p.  356,  c.  11,  div.  12).  Vattel,  indeed, 
goes  so  far  as  to  say  "  that  the  declaration  of  war  authorises  and 
"  even  obliges  every  subject,  of  whatever  rank,  to  secure  the  persons 
"  and  things  belonging  to  the  enemy  when  they  fall  into  his  hands  " 
(bk.  3,  o.  15,  s.  227) ;  but,  as  observed  by  Sir  J.  Nicholl  in  Potts  v. 
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Bell,  8  T.R.  554,  this  is  by  custom  limited  to  those  who  have  "com- 
missions from  their  respective  governments  for  that  purpose.  By 
the  maritime  law,  trading  with  the  enemy  without  a  licence  from 
the  Crown  has  been  uniformly  adjudged  a  cause  of  confiscation.  In 
the  case  of  The  "Hoop,"  1  Rob.  Adm.  Rep.  198,  Sir  W.  Scott  assigns 
as  one  reason  for  the  rule  the  consequences  which  might  follow  if 
every  person,  under  colour  of  commercial  correspondence,  was 
enabled  to  carry  on  any  other  species  of  intercourse  which  we  might 
think  fit.  Another,  but  perhaps  less  satisfactory  reason  assigned, 
is  the  total  inability  of  the  enemy  to  enforce  the  contract.  The 
learned  judge  cites,  as  instances  of  the  strictness  of  the  rule,  the 
following  among  other  oases: — In  The  "Bella  Guidita"  decided  in 
the  House  of  Lords  on  appeal  in  1785,  it  was  held  unlawful  for  a 
British  subject  to  send  supplies  to  the  British  plantations  in  the 
Granada  Islands  whilst  in  possession  of  the  French.  In  The 
"  Elnigheid,"  decided  in  1795,  corn  had  been  shipped  by  a  British 
and  Dutch  house  from  Rotterdam  to  Nantes  in  December,  1792, 
before  hostilities  were  declared  between  France  and  England,  but 
from  various  accidental  causes  the  ship  was  prevented  from  sailing 
until  war  had  been  declared,  and  it  was  held  that  the  cargo  was 
lawfully  condemned.  In  the  case  of  The  "  William,"  decided  in 
1795,  the  claimants  were  British  merchants  residing  in  Granada, 
who  had  considerable  debts  owing  to  them  from  French  merchants 
in  Guadaloupe,  and  the  sugars  in  question  had  been  received  in 
payment  by  the  agents  of  the  claimants,  and  shipped  on  their 
aocount,  but  the  remittance  was  held  unlawful.  Again,  in  the  case 
of  The  "  Neptune,"  6  Rob.  Adm.  Rep.  405,  Sir  W.  Scott  says—"  It 
"  is  well  known  that  a  declaration  of  hostilities  naturally  carries  with 
"it  an  interdiction  of  all  commercial  intercourse;  it  leaves  the 
' '  belligerent  countries  in  a  state  that  is  inconsistent  with  the  relations 
"  of  commerce."  It  makes  no  difference  that  the  goods  were  pur- 
chased before  the  war  (The  "  St.  Philip,"  cited  by  Sir  J. 
Nicholl  in  Potts  v.  Bell,  8  T.R.  556).  And  even  where  an  English- 
man attempted  to  remove  from  the  enemy's  country  his  property 
acquired  before  the  war,  the  property  was  confiscated  ("  Juffrouw 
"Louisa  Margaretha,"  cited  by  Sir  W.  Scott,  1  Rob.  Adm.  Rep. 
203  ;  1  B.  &  P.  349,  note  ;  see  also  the  observations  of  Sir  W.  Scott  in 
The  "Odin,"  1  Rob.  Adm.  Rep.  248;  The  "Cosmopolite,"  4  Rob. 
Adm.  Rep.  8;  The  "  Neptunus,"  6  Rob.  Adm.  Rep.  403;  The 
"  Goede  Hoop,"  1  Edw.  Adm.  Rep.  328).  The  same  rule  has  pre- 
vailed in  the  common  law  from  a  very  early  period.  In  the  treatise 
De  rOffice  del  Admiralty,  it  is  said — "  Item  soit  enquis  de  tous 
"  ceux  qui  entrecommunent,  vendent  ou  achetent,  avec  aucums  des 
"  ennemis  de  notre  seigneur  Le  Roi,  sans  license  especiale  du  Roi  ou 
"  de  son  admiral";  1  Roughton,  art.  3,  and  note;  Seldon's  note 
to  Fortescue,  De.  Laud.  Leg.  Ang.,  ch.  32;  see  also  2  Roll,  173, 
pi.  3;  Bro.  tit.  "Denizen  and  Alien,"  pi.  20.  The  subject  was 
incidentally  but  elaborately  discussed  in  The  Hast  India  Company 
v.  Sands,  10  State  Trials,  371 ;  2  Show.  366 ;  and  it  was  conceded 
that  all  contracts  and  dealings  with  an  enemy  were  unlawful.       It 
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is  singular  that  Lord  Hardwicke,  C,  in  Henckle  v.  Royal  Exchange 
Insurance  Company,  1  Ves.  sen.  317,  should  have  said — "  No  deter - 
'  mination  has  been  that  insurance  on  enemies'  ships  during  the  war 
'  is  unlawful ;  it  might  be  going  too  far  to  say  all  trading  with  enemies 
'  is  unlawful,  for  that  general  doctrine  would  go  a  great  way  even 
'  where  only  English  exported  and  none  of  the  enemies  imported, 
'which  may  be  very  beneficial."     Also,  in  Gist  v.  Mason,  1  T.R. 
88,    Lord   Mansfield,    C.J.,    said — "It   is  nowhere   laid   down   that 
'policies  on  neutral  property,   though  bound  to  an  enemy's  port, 
'  are  void.     And,    indeed,    I  know   no  cases   that  prohibit  even  a 
'  subject  trading  with  the  enemy  except  two,  one  of  which  is  a  short 
'  note  in  Boll.  Abr.  (2  Roll.  Abr.    173,  pi.   3)  where  trading  with 
'  Scotland,  then  in  a  general  state  of  enmity  with  this  kingdom, 
'  was  held  to  be  illegal ;   and  the  other  was  a  note  (which  is  now 
'  burned)  which  was  given  to  me  by  Lord  Hardwicke  of  a  reference 
'  in  King  William's  time  to  all  the  judges,  whether    it  were  a  crime 
'  at  the  common  law  to  carry  corn  to  the  enemy  in  time  of  war, 
'  who  were  of  opinion  that  it  was  a  misdemeanour."     With  respect 
to  this  opinion  of  Lord  Mansfield,  Buller,  J.,  said — "I  more  than 
'  once  conversed  with  Lord  Mansfield  on  the  subject,  being  desirous 
'  to  obtain  his  opinion  on  the  legality  of  such  insurances.       On  the 
'  legality,  however,  I  could  never  get  him  to  reason.     He  often  said 
'  that  in  former  times  it  was  considered  for   the   interest  of  the 
'  country  to  insure  enemies'   property ;    and   on  the  persuasion   of 
'  its  being  for  the  interest  of  the  country,  he  always  discountenanced 
'  any  objection  on  that  head  "  (Bell  v.  Gilson,  1  B.  &  P.  354).     But 
whatever  doubt  may  have  formerly  existed,  it  is  now  clear  that  such 
insurances  are  void.       In  ex  parte  Lee,  13  Ves.  64,  Lord  Eldon,  C, 
says — "  The  law  upon  this  point  is  now  perfectly  settled,  and  stands 
"  upon  a  very  sound  principle  of  policy,  though  frequently  producing 
"great  hardship  upon  individuals,   that  a   subject  of  this  country 
' '  shall  not  enter  into  an  insurance  that  will  have  the  effect  of  pro- 
"  tecting  the  property  of  persons  who  are  subjects  of  a  country  in 
"hostility  with  this."     (See  also  33  Geo.  III.  c.  27,  s.  4;  Brandon 
v.  Nesbitt,  6  T.R.  23 ;  Bristow  v.  Towers,  6  T.R.  35 ;  Eellner  v.  Le 
Mesurier,  4  East,  397  ;  Gamba  v.  Le  Mesurier,  4  East,  407  ;  Brandon 
v.  Curling,  4  East,  410  ;  Mennett  v,  Bonham,  15  East,  477  ;  Furtado 
v.  Rogers,  3  B.  &  P.  191 ;  Park  on  Insurance,  13,  522 ;  Le  Guidon, 
ch.  2,  s.  5 ;  Consulat  de  la  Mer  par  Boucher,  s.  1540 ;  Valin.  Com. 
liv.  3,  tit.   6,  art.   3 ;  Emerigon,  cap.  4,  s.  ix.     The  doctrine  that 
war   puts   an   end   to   all   trading,    negotiation,    communication,    or 
intercourse  between  the  subjects  of  the  hostile  States  has  been  recog- 
nised and  adopted  in  America  (Griswold  v.  Waddington,  16  Johnson, 
438  ;  S.C.,  15  John.  37),  where  Chancellor  Kent,  in  a  most  elaborate 
judgment,   reviews  all  the  authorities  on  the  subject.       As  a  con- 
sequence of  that  rule,  it  was  there  held  that  a  declaration  of  war 
operated   ipso  facto  as   a   dissolution   of   partnership   then  existing 
between  two  subjects  of  the  hostile  States.     See  also  1  Kent.   Com. 
Lect.  3.     There  is  an  exception  to  the  rule  in  the  case  of  ransom 
bills,  which  are  contracts  arising  from  a  state  of  hostility  (Vattel, 
bk.  3,  o.  16,  s.  264;  Le  Guidon,  ch.  6,  art.  2;*Emerigon,  ch.  12' 
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s.  21).  But  see  the  22  Geo.  III.  o.  25  as  to  the  ransoming  of  ships 
or  goods.  Where,  however,  a  bill  of  exchange  was  drawn  by  one 
prisoner  upon  another,  and  endorsed  to  an  alien  enemy,  the  latter 
was  allowed  to  recover  on  the  bill  after  the  return  of  peace  (Antoine 
v.  Morshead,  6  Taunt.  237).  It  is  difficult  to  support  that  decision 
on  principle,  and  Gibbs,  C.J.,  in  Willison  v.  Patteson,  7  Taunt. 
439,  treats  it  as  an  exception  to  the  general  rule,  founded  on 
necessity. 

Secondly,  as  to  contracts  with  an  alien  unexecuted  at  the  time  of 
the  declaration  of  war.  With  the  exception  of  the  passage  cited  from 
Abbott  on  Shipping,  p.  596,  there  is  little  authority  on  the  subject; 
but  it  would  seem  to  follow  from  the  rule  above  stated  that  the 
declaration  of  war  renders  such  contracts  void.  In  Brewster  v. 
Kitchell,  1  Salk.  198,  Lord  Holt  says — "  If  a  person  covenants  to 
"do  a  thing  which  is  lawful,  and  an  Act  of  Parliament  comes  and 
"hinders  him  from  doing  it,  the  covenant  is  repealed."  And  Lord 
Alvanley,  C.J.,  alluding  to  that  passage  says — "And  on  the  same 
"principle,  where  hostilities  commence  between  the  country  of  the 
' '  underwriter  and  the  assured,  the  former  is  forbidden  to  fulfil  his 
"  contract."  With  respect  to  the  argument  insisted  upon  by  way 
of  answer  to  the  public  inconvenience  likely  to  arise  from  permitting 
such  contracts  to  be  enforced,  viz.,  that  all  contracts  made  with  an 
alien  enemy  enure  to  the  benefit  of  the  King  during  the  war,  and 
that  he  may  enforce  payment  of  any  debt  due  to  an  alien  enemy 
from  any  of  his  subjects,  we  think  that  it  is  not  entitled  to  much 
weight.  Such  a  course  never  has  been  adopted,  nor  is  it  very  prob- 
able that  it  ever  will  be  adopted,  as  well  from  the  difficulty  attending 
it  as  the  disinclination  to  put  in  force  such  a  prerogative  (Furtado 
v.  Sogers,  3  B.  &  P.  191 ;  see  also  Gamba  v.  Le  Mesurier,  4  East, 
407 ;  Brandon  v.  Curling,  4  East,  410 ;  Brandon  v.  Nesbiit,  6 
T.R.  23  j  M'Gavon  v.  Stewart,  4  Wils.  &  Shaw,  193). 

Thirdly,   as  to  executed  contracts  with  an  alien.     Where  there 

is  a  valid  contract  at  the  time  of  the  declaration  of  war,  the  rights 

of  the  parties  in  respect  of  it  are  only  suspended,  and,  if  the  Crown 

does   not   in   the  meantime   interfere,    may  be   enforced   upon   the 

return   of  peace.     Thus,   where   an  agent  effected  an   insurance  on 

behalf   of   an  alien,    and  the   loss  happened  before   he   became   an 

enemy,   it  was  held  that  as  the  contract  was  complete,  there  was 

only  a  temporary  suspension  of  the  right  to  sue;   and  that,  in  the 

absence  of  a  plea  of  alien  enemy,  the  plaintiff  was  entitled  to  recover 

(Flindt  v.  Waters,  15  East,  260).     Lord  Ellenborough  there  says — 

'  The  defence  of  alien  enemy  must  be  accommodated  to  the  nature 

'  of  the  transaction  out  of  which  it  arises ;  it  may  go  to  the  contract 

'itself  on  which  the  plaintiff  sues,  and  operate  as  a  perpetual  bar; 

'  or  the  objection  may,  as  in  a  case  of  this  sort,  be  merely  personal 

'  in  respect  to  the  capacity  of  the  party  to  sue  upon  it."     On  this 

principle  Lord  Erskine  admitted  an  alien  enemy  to  prove  his  debt 

under  a  commission  of  bankruptcy  (ex  parte  Boussmaker,  13  Ves. 

71).     The  distinction  pointed  out  by  Lord  Ellenborough  shows  when 

the  defence  of  "  alien  enemy  "  ought  to  be  pleaded  in  bar,  and. when 

in  abatement. 
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[Where  the  contract  enures  to  the  aid  of  the  enemy,  it  is  abro- 
gated by  war.  So  an  insurance  effected  in  Great  Britain 
on  a  French  ship  previous  to  the  outbreak  of  war  between 
the  two  countries  does  not  eover  a  loss  by  British  capture.] 


Court  of  Common  Pleas.     1792.  3  Bosanquet  and  Puller, 

191. 

FURTADO  v.  ROGERS. 

1792.  3  Bosanquet  and  Puller,  191. 

Assumpsit  on  a  policy  of  insurance. 

The  declaration,  after  setting  out  a  policy  of  insurance  in  the  usual 
form,  dated  the  19th  of  October,  1792,  on  the  ship  "  Petrpnelli," 
"  at  and  from  Bayonne  to  Martinique,  and  at  and  from  thence  to  return 
"  to  Bayonne,"  and  making  all  the  necessary  averments,  stated  the 
loss  in  these  words — "  And  the  said  Joseph  Furtado  further  says  that 
"  afterward  and  after  the  said  ship  had  so  arrived  at  Martinique 
"  aforesaid,  in  the  said  writing  or  policy  of  assurance  mentioned,  and 
"whilst  she  remained  there  and  before  her  departure  from  thence, 
"  in  further  prosecution  of  her  said  voyage,  to  return  to  Bayonne 
"  aforesaid,  to  wit,  on  the  12th  day  of  November,  in  the  year  of  our 
"  Lord  1793,  the  said  island  of  Martinique  was  with  force  and  arms, 
"  and  in  a  hostile  manner,  attacked,  captured,  and  taken  by  the  forces 
"  of  our  present  Sovereign  Lord  the  now  King,  then  being  at  enmity 
"  and  open  war  with  the  said  island  and  the  persons  exercising  the 
"  powers  of  government  in  the  same;  and  the  said  ship  then  and  there 
"  being  at  the  same  island  as  aforesaid,  then  and  there  on  the  capture 
"  of  the  same,  was  then  and  there  seized,  taken,  and  captured  by  the 
"  said  forces  of  our  said  Lord  the  King  as  a  prize,  and  thereby  the 
"  same  ship,  with  all  her  tackle,  apparel,  ordnance,  munition,  boat, 
"  and  other  furniture  thereof,  became  and  was  totally  lost  to  the  said 
"  Joseph  Furtado,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
"aforesaid."  The  defendant  having  pleaded  the  general  issue,  the 
cause  was  tried  before  Lord  Alvanley,  C.J.,  at  the  first  sittings  in 
this  term,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  the  following  case :  — The  plaintiff  was 
owner  of  the  ship  at  the  time  of  the  insurance,  and  from  thence  until 
the  time  of  the  loss  hereinafter  mentioned.  The  ship  sailed  upon  the 
voyage  insured  in  October,  1792,  and  arrived  at  Martinique  in 
November  following;  she  remained  there  until  March,  1794,  but  her 
remaining  there  was  justified  by  necessity;  and,  war  having  broken 
out  between  this  kingdom  and  France,  she  was  then,  upon  the  capture 
of  the  island  of  Martinique  by  the  British  forces,  taken  by  them  as 
a  prize,  with  forty  other  French  vessels.  The  plaintiff  at  the  time  the 
policy  was  effected,  and  from  thence  until  the  action  was  commenced, 
was  a  French  subject,   and  resident  at  Bayonne,   in  France    which 
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country  was  in  amity  with  Great  Britain  when  the  policy  was  effected, 
and  until  the  month  of  February,  1793,  at  which  time  hostilities 
commenced  between  England  and  France.  On  the  10th  March,  1796, 
His  Majesty  granted  a  licence  to  Messrs.  Alves,  Rebello  &  Co.  autho- 
rising them  to  receive  from  the  underwriters  on  this  policy  the  money 
for  which  they  had  subscribed,  and  this  action  was  brought  under 
directions  from  Messrs.  Alves,  Rebello  k  Co.,  the  plaintiff's  agents. 

The  question  for  the  opinion  of  the  Court  was  whether 
the  plaintiff  was  entitled  to  recover  in  this  action.  If  the  Court 
should  be  of  opinion  that  he  was,  a  verdict  was  to  be  entered  for  the 
plaintiff;  and  if  the  Court  should  think  that  the  objection  to  the 
plaintiff's  recovery  appeared  upon  the  declaration,  so  as  to  entitle 
the  defendant  to  the  full  benefit  of  it  upon  a  motion  in  arrest  of 
judgment,  the  verdict  was  to  be  entered  for  the  plaintiff,  and  the 
defendant  was.  to  make  such  application;  but  if  the  Court  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  and  that 
the  objection  did  not  appear  upon  the  record  so  as  to  entitle  the 
defendant  to  such  benefit,  then  a  non-suit  was  to  be  entered. 

Bayley,  Serjeant,  for  the  plaintiff — The'  question  is  whether, 
after  the  cessation  of  hostilities  between  England  and  France,  a 
Frenchman  be  entitled  to  recover  in  the  English  Courts  upon  a  policy 
of  insurance  effected  in  England  before  the  commencement  of  hostili- 
ties for  a  loss  by  British  capture  during  the  war.  First,  the 
authorities  are  decisive  in  the  plaintiff's  favour.  In  Planche  v. 
Fletcher,  Doug.  251,  the  policy,  which  was  on  French  account,  was 
subscribed  on  the  7th  of  July,  1778,  and  the  proclamation  for 
reprisals  on  the  French  was  dated  the  29th  of  the  same  month,  after 
which  the  ship  was  captured  by  a  King's  cutter.  Lord  Mansfield 
said,  "  It  is  indifferent  whether  the  goods  were  English  or  French; 
"  the  risk  extends  to  all  captures."  The  cases  of  Eden  v.  Parkin- 
son, Doug.  732,  and  Bermon  v.  Woodbridge,  Doug.  781,  and 
Plcmtamour  v.  Staples,  1  T.R.  611,  in  notis,  which  also  occurred 
in  the  time  of  Lord  Mansfield,  were  of  the  same  nature,  and  the 
plaintiffs  were  allowed  to  recover.  To  these  may  be  added  the  case 
of  Tyson  v.  Gurney,  3  T.R.  477,  which  arose  in  the  time  of  Lord 
Kenyon.  That  was  an  insurance  by  American  Loyalists  effected  on 
a  Dutch  ship  before  the  commencement  of  hostilities  between  Great 
Britain  and  Holland;  the  loss  accrued  by  British  capture,  and  the 
plaintiff  recovered.  These  cases  include  a  period  of  twelve  years, 
from  1778  to  1790;  and  though  it  does  not  appear  that  the  objection 
now  made  was  expressly  raised,  yet  as  all  the  cases  afforded  ground 
for  the  objection,  it  must  be  presumed  to  have  been  the  understanding 
of  the  profession  that  such  an  objection  could  not  have  been  made 
with  success.  After  such  a  series  of  decisions  countenancing  these 
insurances,  it  may  be  questioned  how  far  it  would  be  consistent  with 
good  faith  to  foreigners  to  declare  them  to  be  illegal.  Certainly  it 
is  not  consistent  with  good  policy  to  come  to  a  decision  which  must 
have  the  effect  of  driving  all  foreign  insurances  from  this  country, 
since  no  foreigner  will  think  it  safe  to  effect  an  insurance  here  when 
he  knows  that,   in  the  event  of  a  war  breaking  out  between  this 


200    LEADING  BEITISH  AND  AMERICAN  CASES. 

country  and  Mb  own,  his  insurance  will  be  rendered  unavailable. 
The  cases  of  Brandon  v.  Nesbitt,  6  T.R.  23,  and  Bristow  v.  Towers, 
6  T.R.  35,  having  been  determined  on  the  ground  of  alienage,  can 
afford  no  assistance  to  this  defendant;  but  as  it  appeared  in  the 
latter  that  the  loss  was  occasioned  by  British  capture,  and  the  Court 
did  not  decide  it  at  all  upon  that  ground,  it  affords  an  additional 
reason  for  supposing  that  even  at  that  time  it  was  not  thought  a 
sufficient  objection.  The  case  of  Potts  v.  Bell,  8  T.R.  548,  will  not 
affect  the  present  question;  the  insurance  there  having  been  effected 
on  a  trading  with  the  enemy,  which  being  illegal  itself,  renders  the 
insurance  illegal  also;  though  if  such  trading  be  sanctioned  by  the 
King's  licence,  the  insurance  will  be  legalised  (Vandyck  v.  Whit- 
more,  1  East,  475).  Many  authorities  therefore  may  be  cited  in 
the  plaintiff's  favour,  and  none  are  to  be  found  against  him.  But, 
secondly,  it  will  be  contended  that  it  is  contrary  to  sound  policy  to 
allow  insurances  by  which  the  enemy  may  be  indemnified  against 
the  acts  of  the  British  Government  at  the  expense  of  British  sub- 
jects. To  this  it  may  be  answered  that  during  the  continuance  of 
the  war  the  foreigner  can  derive  no  benefit  from  his  contract.  So 
long  as  his  recovering  would  tend  to  defeat  the  objects  of  the  British 
Government  by  supplying  the  coffers  or  encouraging  the  commerce 
of  its  enemies,  he  is  disabled  from  maintaining  an  action  by  his 
character  of  an  alien  enemy.  Nor  can  he  calculate  with  any  cer- 
tainty upon  recovering  at  the  restoration  of  peace,  so  as  to  found 
any  commercial  speculations  upon  such  expectation.  For  by  the  law 
of  England  all  the  property  of  alien  enemies,  including  their  debts, 
is  vested  in  the  Crown ;  and  upon  office  found  the  King  is  entitled 
to  reap  the  benefit  of  all  contracts  made  for  their  advantage  (The 
Attorney-General  v.  Weedon,  Parker  Rep.  267).  After  the  cessation 
of  hostilities,  therefore,  the  foreigner  will  not  be  able  to  avail  himself 
of  his  indemnity  unless  the  Crown  neglect  to  insist  upon  its  right, 
in  which  case  it  must  be  presumed  that  his  recovering  is  not  incon- 
sistent with  the  policy  of  the  State,  in  the  same  manner  as  that 
presumption  authorises  an  alien  enemy  to  recover  even  during  the 
war  where  he  has  obtained  the  King's  licence  for  that  purpose.  It 
may  be  remarked  that  in  the  13  Geo.  II.  (sec.  6,  T.R.  42)  an  attempt 
was  made  to  introduce  an  Act  of  Parliament  to  prohibit  insurances  on 
enemies'  property  without  success.  An  Act,  however,  to  this  effect 
passed  in  the  21  Geo.  II.  c.  4,  and  another  in  the  33  Geo.  III. 
c.  27,  sec.  4,  both  which  were  temporary  Acts  imposing  penalties 
and  enacting  that  such  insurances  should  be  void.  Had  they  been 
void  at  common  law,  such  enactments  would  have  been  superfluous; 
at  least,  a  declaratory  clause  might  have  been  sufficient. 

Best,  Serjeant,  for  the  defendant. — With  respect  to  the  cases 
which  have  been  cited,  it  may  be  sufficient  to  observe  that  the 
question  which  now  stands  for  the  determination  of  the  Court  did 
not  arise  in  any  of  them.  Indeed,  it  was  then  pretty  generally 
understood  that  the  property  of  an  enemy  might  be  insured  flagrante 
hello  ;  consequently,  no  dispute  could  have  arisen  upon  a  policy  like 
the  present.     It  is  a  general  principle  of  law  that  whatever  militates 
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against  the  interest  of  the  State  is  contrary  to  law,  the  law  being 
made  for  the  protection  of  the  public.  No  contract,  therefore,  which 
is  prejudicial  to  morals,  to  the  revenue,  or  to  any  civil  establishment 
can  be  enforced  in  a  Court  of  justice.  Upon  the  same  principle  the 
law  will  not  lend  its  aid  to  a  contract  which  gives  to  one  of  the 
contracting  parties  an  interest  contrary  to  the  interest  of  the  State. 
In  Foster  v.  Thackeray,  1  T.R.  57,  in  notis,  an  action  was  brought 
on  a  wager  that  war  would  be  declared  with  France  in  three  months, 
and,  though  the  case  was  never  finally  decided,  yet  it  appears  from 
the  expressions  of  Mr.  Justice  Buller  in  Good  v.  Elliott,  3  T.R.  701, 
702,  that  a  great  majority  of  the  judges  were  against  the  action, 
and  he  considers  it  as  a  case  of  great  authority.  And  in  a  case  sub- 
sequent to  Foster  v.  Thackeray,  viz.,  Athersold  v.  Beard,  2  T.R. 
610,  the  Court  refused  to  enforce  a  wager  respecting  the  amount  of 
the  hop  duties,  considering  it  contrary  to  the  policy  of  the  State  to 
admit  the  public  discussion  of  the  subject  to  which  the  wagers  related. 
And  it  seems  to  have  been  the  opinion  of  all  the  judges  in  Good  v. 
Elliott,  3  T.R.  693,  that  wagers  which  are  against  the  sound  policy 
of  the  kingdom  and  tend  to  make  the  party  a  bad  subject  are  void. 
Possibly  the  insurance  of  enemies'  property  during  war,  in  a  com- 
mercial view,  may  be  advantageous,  but,  in  a  political  view,  it  is 
highly  dangerous.  It  has  been  supposed,  however,  that  information 
has  been  obtained  for  Government  through  the  medium  of  Lloyd's 
Coffee-house ;  but  it  seems,  rather  too  much  to  expect  that  those  who 
are  most  interested  in  the  security  of  the  enemy's  ships  should  be 
very  ready  to  give  information  through  which  they  may  be  destroyed. 
The  interest  of  the  underwriters  certainly  leads  them  to  give  informa- 
tion to  the  enemy  of  the  destination  of  our  own  cruisers,  and,  whether 
they  may  at  any  time  have  been  induced  to  do  so,  it  is  at  least 
contrary  to  all  sound  policy  to  suffer  the  inducement  to  exist.  The 
effect  of  such  policies  of  insurance  is  to  defeat  the  great  objects  of 
war.  For  in  proportion  to  the  exertions  of  the  country  will  be  the 
loss  sustained  by  the  enemy;  and  yet,  if  enemies'  property  be 
insured  here,  those  exertions  of  the  Government  will  be  directed 
against  its  own  subjects.  One  object  of  war  is  to  destroy  the  com- 
merce of  the  enemy;  but  the  end  of  all  insurance  is  to  encourage 
commercial  speculations  by  distributing  the  losses  among  a  number  of 
individuals.  These  objections  to  a  policy  effected  during  war  are 
equally  applicable  to  one  effected  before  the  war.  It  often  happens 
that,  previous  to  the  commencement  of  hostilities,  the  first  act  of 
the  Government  is  to  seize  the  foreign  vessels  then  in  its  own  ports. 
But  if  that  property  be  insured  here,  the  seizure  will  neither  distress 
the  foreigner  nor  afford  any  security  to  our  own  Government  against 
the  acts  of  foreigners  in  whose  ports  our  ships  may  happen  to  be.  It 
is  true  that  the  policy  in  question  was  lawful  at  the  time  when  it  was 
effected.  But  if  it  be  illegal  for  an  Englishman  to  insure  against  the 
hostile  acts  of  the  British  Government,  those  acts  are  not  to  be  con- 
sidered as  falling  within  the  risks  described  in  the  policy.  It  is  not 
to  be  intended  that  the  defendant  contracted  to  do  that  which  it 
was  unlawful  for  him  to  do.     Indeed,  admitting  the  contract  to  have 
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been  lawful  at  the  time  when  it  was  made,  and  to  have  extended 
generally  to  all  detentions  of  princes  and  people,  the  subsequent 
conduct  of  the  British  Government  dispenses  with  the  performance 
of  that  part  of  it  which  relates*  to  the  hostile  acts  of  that  Government. 
In  Brewster  v.  Eitchell,  1  Salk.  198,  it  is  said  by  Holt,  C.J.,  that, 
"  if  a  man  covenant  to  do  a  thing  which  is  lawful,  and  an  Act  of 
"  Parliament  comes  and  hinders  him  from  doing  it,  the  covenant  is 
"  repealed  ";  now,  it  is  as  much  competent  to  the  King  to  declare 
war  as  it  is  to  the  Parliament  to  make  a  statute;  and  if  the  com- 
mencement of  war  render  it  illegal  to  indemnify  the  foreigner  against 
the  hostile  acts  of  the  British  Government,  that  part  of  the  contract 
is  as  much  repealed  as  if  an  Act  of  Parliament  had  passed  for  that 
purpose.  It  is  said  that  the  enemy  can  receive  no  indemnity  until 
the  restoration  of  peace.  Yet  he  may  speculate  during  the  war  upon 
the  certainty  of  receiving  his  indemnity  at  a  future  period;  and 
though  it  is  said  that  the  King  may  sue  for  the  debt  and  thus 
destroy  his  expectation,  it  is  much  too  improbable  that  such  a  pre- 
rogative would  ever  be  resorted  to  for  the  Court  to  found  any  argu- 
ment upon  it;  and,  indeed,  the  difficulty  of  enforcing  that  prerogative 
from  the  defect  of  the  necessary  evidence  (of  which  the  greatest  part 
would  be  in  the  enemy's  possession),  would  render  it  almost  wholly 
unavailing.  Cur.  adv.  vult. 

The  opinion  of  the  Court  was  now  delivered  by  Lord  Alvanley, 
C.J.  As  it  is  of  infinite  importance  to  the  parties  that  this  case 
should  be  decided  as  speedily  as  possible,  and  as  we  entertain  no 
doubts  upon  the  subject,  we  think  it  right  to  deliver  the  judgment  of 
the  Court  without  any  further  delay;  at  the  same  time,  considering 
the  magnitude  of  the  question,  we  shall  allow  the  parties  to  convert 
this  case  into  a  special  verdict,  in  order  that  the  opinion  of  the 
highest  Court  in  this  kingdom  may  be  taken  if  it  should  be  thought 
necessary.  There  are  two  questions  for  our  consideration — first, 
whether  it  be  lawful  for  a  British  subject  to  insure  an  enemy  from 
the  effect  of  capture  made  by  his  own  government;  secondly,  whether, 
if  that  be  illegal,  the  insurance  in  this  case,  having  been  made 
previous  to  the  commencement  of  hostilities,  will  make  any  difference. . 
As  to  the  first  point,  it  has  been  understood  for  some  years  past  to 
have  been  the  opinion  of  all  Westminster  Hall,  and,  I  believe,  of 
the  nation  at  large,  that  such  insurances  are  not  strictly  legal  or 
capable  of  being  enforced  in  a  Court  of  justice.  The  cases  upon  the 
subject  are  all  brought  into  a  small  compass  in  the  two  valuable 
books  of  Mr.  Park  and  my  brother  Marshall.  Mr.  Park  seems  to 
consider  the  cases  of  Brandon  v.  Nesbitt  and  Bristow  v.  Towers  as 
having  decided  to  point  (see  Park's  Insur.,  p.  14,  240);  but  after 
looking  very  accurately  into  all  the  cases,  I  am  ready  to  admit  that 
there  is  no  direct  determination.  The  above  two  cases  proceeded  on 
the  short  ground  of  alienage,  which  was  sufficient  to  support  the 
decision  of  the  Court  without  entering  into  the  other  question ;  and  I 
do  not  think  the  latter  words  of  Lord  Kenyon  in  Brandon  v.  Nesbitt, 
applied,  as  they  are,  to  the  case  of  Ricord  v.  Bettingham,  support 
the  inferenoe  which  has  been  drawn  by  my  brother  Marshall  (see 
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Marshall  on  the  Law  of  Insurance,  p.  37,  600)  in  his  book,  viz., 
that  his  Lordship  thought  that  a  policy  effected  previous  to  the  war 
might  be  sued  upon  in  the  event  of  peace,  even  though  the  loss 
sustained  by  the  assured  arose  from  British  capture.  It  is  well 
known  that  for  a  considerable  time  not  only  some  politicians  enter- 
tained an  opinion  that  insurances  on  enemy's  property  were  bene- 
ficial, but  that  a  great  judge  went  so  far  as  to  try  causes  in  which 
this  point  directly  appeared,  and  permitted  foreigners  in  their  own 
names  and  for  their  own  benefit,  during  the  war,  to  recover  on 
policies  of  insurance  on  foreign  goods  against  British  capture.  The 
opinion  of  that  learned  judge  as  to  the  policy  of  such  insurances  is 
well  known,  and  it  was  supposed  he  would  not  have  sanctioned  them 
unless  his  opinion  in  point  of  law  had  been  equally  favourable.  But 
we  have  now  the  best  evidence  (see  what  is  said  by  Buller,  J.,  B.  &  P., 
vol.  1,  p.  354)  that  his  sentiments  in  that  respect  were  different  from 
what  they  were  supposed  to  be.  Though  he  did  try  causes  upon  such 
insurances,  he  always  entertained  doubts  upon  the  law,  and 
endeavoured  to  keep  out  of  sight  a  question  which  might  oblige  him 
to  decide  against  what  he  thought  for  the  benefit  of  the  country. 
This  takes  off  materially  from  the  effect  of  those  cases  which  have 
been  cited  to  induce  a  supposition  that  the  law  of  England  had 
tolerated  such  insurances.  How  far  it  is  consistent  with  good  faith, 
after  so  long  an  acquiescence,  to  set  up  a  defence  which  the  foreigner 
may  say  he  had  no  reason  to  expect,  is  a  question  for  the  decision  of 
defendant,  and  not  that  of  the  Court.  We  can  only  say  that,  although 
many  persons  have  recovered  in  such  actions,  it  is  equally  true  that 
doubts  have  been  entertained  by  many  persons  as  to  their  right  to 
recover,  and  that  most  of  those  who  were  informed  upon  the  subject 
were  firmly  persuaded  that  the  objection  might  have  been  made  with 
success.  This  affords  a  sufficient  vindication  to  the  Courts  of  this 
country  in  now  deciding  this  point  against  a  foreigner.  In  the  year 
1748  an  Act  (21  Geo.  II.  c.  4)  passed,  prohibiting  the  insurance  of 
French  ships  and  goods  during  the  war ;  this  was  at  least  a  legislative 
declaration  of  the  impolicy  of  such  insurances  at  that  time.  From 
the  expiration  of  that  Act  to  the  passing  of  the  33  Geo.  III.  c.  27, 
sec.  4,  no  legislative  interference  upon  the  subject  ever  took  place, 
and  previous  to  the  last-mentioned  Act  the  policy  in  question  was 
effected.  By  the  terms  of  the  policy  the  underwriters  certainly 
undertake  to  indemnify  the  plaintiff  against  all  captors  and  detentions 
of  princes,  without  any  exception  in  respect  of  the  Acts  of  the  Govern- 
ment of  their  own  nation.  The  question,  then,  is  whether  the  law 
does  not  make  that  exception,  and  whether  it  be  competent  to  an 
English  underwriter  to  indemnify  persons  who  may  be  engaged  in 
war  with  his  own  sovereign  against  the  consequences  of  that  war? 
We  are  all  of  opinion  that,  on  the  principles  of  the  English  law,  it  is 
not  competent  to  any  subject  to  enter  into  a  contract  to  do  anything 
which  may  be  detrimental  to  the  interests  of  his  own  country,  and 
that  such  a  contract  is  as  much  prohibited  as  if  it  had  been  expressly 
forbidden  by  Act  of  Parliament.  It  is  admitted  that,  if  a  man 
contract  to   do   a  thing  which  is   afterwards   prohibited   by  Act  of 


204     LEADING  BRITISH  AND  AMERICAN  CASES. 

Parliament,  he  is  not  bound  by  his  contract.  This  was  expressly 
laid  down  in  Brewster  v.  Kitchell,  1  Salk.  198.  And  on  the  same 
principle,  where  hostilities  commence  between  the  country  of  the 
underwriter  and  the  assured,  the  former  is  forbidden  to  fulfil  his 
contract.  With  respect  to  the  expediency  of  these  insurances,  it 
seems  only  necessary  to  cite  a  single  line  from  Bynkershoek  (Queest. 
Juris  Pub.  lib.  1,  o.  21 ;  Marshall,  p.  31),  and  part  of  a  passage  in 
Valin  (Marshall,  p.  32).  The  former  says,  "  Hostium  pericula 
"in  se  suscipere  quid  est  aliud  quam  eorum  commercia  maritima 
"  promovere,"  and  the  latter,  speaking  of  the  conduct  of  the  English 
during  the  war  of  1756,  who  permitted  these  insurances,  says,  "  The 
' '  consequence  was  that  one  part  of  that  nation  restored  to  us  by 
"  the  effect  of  insurance  what  the  other  took  from  us  by  the  rights 
"of  war."  Lord  Hardwicke,  indeed,  in  HencMe  v.  The  Boyal 
Exchange  Assurance  Company,  1  Ves.  320,  uses  these  words,  "  No 
"  determination  has  been  that  insurance  on  enemies'  ships  during 
"  the  war  is  unlawful;  it  might  be  going  too  far  to  say  all  trading 
"  with  enemies  is  unlawful,  for  that  general  doctrine  would  go  a 
"  great  way,  even  where  only  English  goods  are  exported  and  none 
"  of  the  enemies'  imported,  which  may  be  very  beneficial.  I  do 
"  not  go  on  a  foundation  of  that  kind,  arid  there  have  been  several 
"  insurances  of  this  sort  during  the  war  which  a  determination  upon 
"that  point  might  hurt."  This,  however,  is  but  a  doubtful  opinion 
as  to  the  legality  of  such  insurances,  and  not  very  favourable  to  them. 
In  Planche"  v.  Fletcher  Lord  Mansfield  is  certainly  reported  to  have 
said,  "  It. is  indifferent  whether  the  goods  were  English  or  French; 
"  the  risk  insured  extends  to  all  captures,"  which  seems  at  first  to  go 
a  great  way  towards  giving  effect  to  insurances  against  British 
capture.  But  we  must  suppose  this  to  have  been  said  because  the 
defendant  did  not  press  the  objection ;  and,  if  the  party  acquiesced, 
the  expression  gives  no  more  weight  to  the  case  than  belongs  to  any 
of  the  other  cases  which  have  been  cited,  such  as  Bermon  v.  Wood- 
bridge,  Eden  v.  Parkinson,  and  Tyson  v.  Gurney,  in  which  the 
question  was  not  raised  at  all.  On  the  other  hand,  the  cases  of 
Brandon  v.  Nesbitt  and  Bristow  v.  Towers  certainly  proceeded  on  the 
ground  of  alienage.  There  is  no  express  declaration,  therefore,  of 
the  Court  of  King's  Bench  either  for  or  against  the  legality  of  such 
insurances,  and  the  question  comes  now  to  be  decided  for  the  first 
time.  We  are  all  of  opinion  that  to  insure  enemies'  property  was  at 
common  law  illegal,  for  the  reasons  given  by  the  two  foreign  jurists 
to  whom  I  have  referred.  If  this  be  so,-  a  contract  of  this  kind 
entered  into  previous  to  the  commencement  of  hostilities  must  *  be 
equally  unavailable  in  a  Court  of  law,  since  it  is  equally  injurious  to 
the  interests  of  the  country ;  for  if  such  a  contract  could  be  supported, 
a  foreigner  might  insure  previous  to  the  war  against  all  the  evils 
incident  to  war.  But  it  is  said  that  the  action  is  suspended,  and 
that  the  indemnity  comes  so  late  that  it  does  not  strengthen  the 
resources  of  the  enemy  during  the  war.  The  enemy,  however,  is 
very  little  injured  by  captures  for  which  he  is  sure  at  some  period  or 
other  to  be  repaid  by  the  underwriter.  Since  the  case  of  Bell  v. 
Potts  it  has  been  universally  understood  that  all  commercial  inter- 
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course  with  the  enemy  is  to  be  considered  as  illegal  at  common  law, 
though  previous  to  that  case  a  very  learned  judge  (Mr.  Justice 
Buller,  in  Bell  v.  Gilson,  B.  &  P.,  vol.  1,  p.  345)  appears  to  have  en- 
tertained doubts  on  that  subject ;  and  that  consequently  all  insurances 
founded  upon  such  intercourse  are  also  illegal.  Why  are  they 
illegal?  Because  they  are  in  contravention  of  His  Majesty's  object 
in  making  war,  which  is  by  the  capture  of  the  enemies'  property, 
and  by  the  prohibition  of  any  beneficial  intercourse  between  them 
'  and  his  own  subjects,  to  cripple  their  commerce.  The  same  reasoning 
which  influenced  the  Court  of  King's  Bench  in  their  decision  in 
Bell  v.  Potts  seems  decisive  in  the  present  case.  For,  it  being  deter- 
mined that  during  war  all  commercial  intercourse  with  the  enemy 
is  illegal  at  common  law,  it  follows  that  whatever  contract  tends  to 
protect  the  enemy's  property  from  the  calamities  of  war,  though 
effected  antecedent  to  the  war,  is  nevertheless  illegal.  It  has  been 
supposed  that  the  doctrine  which  has  prevailed  respecting  ransom 
bills  tends  to  favour  these  insurances;  but  no  action  was  ever  main- 
tained upon  a  ransom  bill  in  a  Court  of  common  law  until  the  case  of 
Ricord  v.  Bettenham,  3  Bur.  1734 ;  1  Bl.  563,  and  I  have  the  authority 
of  Sir  William  Scott  for  saying  that  in  the  Admiralty  Court  the  suit 
was  always  instituted  by  the  hostage.  The  case  of  Ricord  v. 
Bettenham,  however,  certainly  tended  to  show  that  such  an  action 
might  be  maintained  in  the  Courts  of  common  law  at  the  suit  of  an 
alien  enemy.  In  consequence  of  this,  a  similar  action  was  brought 
in  Cornu  v.  Blackburn,  Doug.  641,  and  after  argument  the  Court 
of  King's  Bench  held  that  it  might  be  sustained.  But  in  Anihon 
v.  Fisher,  Doug.  649,  650,  in,  notis,  the  contrary  was  expressly 
determined  upon  a  writ  of  error  in  the  Exchequer  Chamber.  I 
forbear  to  enter  into  the  argument  suggested  at  the  bar  in  favour 
of  the  defendant,  that  the  law  will  not  enforce  a  contract  founded 
on  a  transaction  detrimental  to  the  public  policy  of  the  State.  The 
ground  upon  which  we  decide  this  case  is  that,  when  a  British  subject 
insures  against  captures,  the  law  infers  that  the  contract  contains 
an  exception  of  captures  made  by  the  Government  of  his  own  country, 
and  that,  if  he  had  expressly  insured  against  British  capture,  such 
a  contract  would  be  abrogated  by  the  law  of  England.  With  respect 
to  the  argument  insisted  upon  by  way  of  answer  to  the  public  incon- 
venience likely  to  arise  from  permitting  such  contracts  to  be  enforced, 
viz.,  that  all  contracts  made  with  an  enemy  enure  to  the  benefit  of 
the  King  during  the  war,  and  that  he  may  enforce  payment  of  any 
debt-  due  to  an  alien  enemy  from  any  of  his  subjects,  we  think  it  is 
not  entitled  to  much  weight.  Such  a  course  of  proceeding  never 
has  been  adopted ;  nor  is  it  very  probable  that  it  ever  will  be  adopted, 
as  well  from  the  difficulties  attending  it  as  the  disinclination  to  put  in 
force  such  a  prerogative.  The  plaintiff,  I  am  sorry  to  say,  is  not 
entitled  to  a  return  of  premium,  because  the  contract  was  legal  at 
the  time  the  risk  commenced,  and  was  a  good  insurance  against  all 
other  losses  but  that  arising  from  capture  by  the  forces  of  Great 
Britain. 

Judgment  for  the  defendant. 
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[An  executory  contract  with  an  alien  enemy,  entered  into  before 
the  outbreak  of  hostilities,  is  dissolved  by  war,  if  time  is 
of  the  essence  of  the  contract.] 

NEW  YORK  LIFE  INSURANCE  COMPANY  v.  STATHAM  ET  AL. 

SAME  v.  SEYMS. 

MANHATTAN  LIFE  INSURANCE  COMPANY  v.   BUCK, 
EXECUTOR. 

1876.  93  United  States  Reports,  Supreme  Court,  24. 

1.  A  policy  of  life  assurance  which,  stipulates  for  the  payment 

of  an  annual  premium  by  the  assured,  with  a  condition  to  be 
void  on  non-payment,  is  not  an  insurance  from  year  to 
year,  like  a  common  fire  policy ;  but  the  premiums  con- 
stitute an  annuity,  the  whole  of  which  is  the  consideration 
for  the  entire  assurance  for  life;  and  the  condition  is  a 
condition  subsequent,  making,  by  its  non-performance,  the 
policy  void. 

2.  The  time  of  payment  in  such  a  policy  is  material,  and  of  the 

essence  of  the  contract;  and  a  failure  to  pay  involves  an 
absolute  forfeiture,  which  cannot  be  relieved  against  in 
equity. 

3.  If  a  failure  to  pay  the  annual  premium  be  caused  by  the 

intervention  of  war  between  the  territories  in  which  the 
insurance  company  and  the  assured  respectively  reside,  which 
makes  it  unlawful  for  them  to  hold  intercourse,  the  policy 
is  nevertheless  forfeited  if  the  company  insists  on  the  con- 
dition; but  in  such  case  the  assured  is  entitled  to  the 
equitable  value  of  the  policy  arising  from  the  premiums 
actually  paid. 

4.  This  equitable  value  is  the  difference  between  the  cost  of  a 

new  policy  and  the  present  value  of  the  premiums  yet  to  be 
paid  on  the  forfeited  policy  when  the  forfeiture  occurred, 
and  may  be  recovered  in  an  action  at  law  or  a  suit  in 
equity. 

5.  The  doctrine  of  revival   of  contracts,   suspended  during  the 

war,  is  based  on  considerations  of  equity  and  justice,  and 
cannot  be  invoked  to  revive  a  contract  which  it  would  be 
unjust  or  inequitable  to  revive — as  where  time  is  of  the 
essence  of  the  contraot,  or  the  parties  cannot  be  made  equal. 

6.  The  average  rate  of  mortality  is  the  fundamental  basis  of  life 

assurance,  and  as  this  is  subverted  by  giving  to  the  assured 
the  option  to  revive  their  policies  or  not  after  they  have 
been  suspended  by  a  war  (since  none  but  the  sick  and  dying 
would  apply),  it  would  be  unjust  to  compel  a  revival  against 
the  company. 
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The  first  of  these  cases  is  here  on  appeal  from,  and  the  second 
and  third  on  writs  of  error  to,  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

The  first  case  is  a  bill  in  equity,  filed  to  recover  the  amount  of  a 
policy  of  life  assurance  granted  by  the  defendant  (now  appellant)  in 
1851,  on  the  life  of  Dr.  A.  D.  Statham,  of  Mississippi,  from  the 
proceeds  of  certain  funds  belonging  to  the  defendant  attached  in  the 
hands  of  its  agent  at  Jackson,  in  that  State.  It  appears  from  the 
statements  of  the  bill  that  the  annual  premiums  accruing  on  the 
policy  were  all  regularly  paid,  until  the  breaking  out  of  the  late 
Civil  War,  but  that,  in  consequence  of  that  event,  the  premium  due 
on  the  8th  of  December,  1861,  was  not  paid,  the  parties  assured 
being  residents  of  Mississippi,  and  the  defendant  a  corporation  of 
New  York.       Dr.  Statham  died  in  July,  1862. 

The  second  case  is  an  action  at  law  issued  against  the  same  de- 
fendant to  recover  the  amount  of  a  policy  issued  in  1859  on  the  life 
of  Henry  S.  Seyms,  the  husband  of  the  plaintiff.  In  this  case,  also, 
the  premiums  had  been  paid  until  the  breaking  out  of  the  war,  when, 
by  reason  thereof,  they  ceased  to  be  paid,  the  plaintiff  and  her 
husband  being  residents  of  Mississippi.       He  died  in  May,  1862. 

The  third  case  is  a  similar  action  against  the  Manhattan  Life 
Insurance  Company  of  New  York,  to  recover  the  amount  of  a  policy 
issued  by  it  in  1858,  on  the  life  of  C.  L.  Buck,  of  Vicksburg, 
Mississippi,  the  circumstances  being  substantially  the  same  as  in  the 
other  cases. 

Each  policy  is  in  the  usual  form  of  such  an  instrument,  declaring 
that  the  company,  in  consideration  of  a  certain  specified  sum  to  it 
in  hand  paid  by  the  assured,  and  of  an  annual  premium  of  the  same 
amount  to  be  paid  on  the  same  day  and  month  in  every  year  during 
the  continuance  of  the  policy,  did  assure  the  life  of  the  party  named, 
;n  a  specified  amount,  for  the  term  of  his  natural  life.  Each  con- 
tained various  conditions,  upon  the  breach  of  which  it  was  to  be 
null  and  void,  and  amongst  others  the  following: — "That  in  case 
"  the  said  (assured)  shall  not  pay  the  said  premium  on  or  before 
"  the  several  days  hereinbefore  mentioned  for  the  payment  thereof, 
"  then  and  in  every  such  case  the  said  company  shall  not  be  liable 
"  to  the  payment  of  the  sum  insured,  or  in  any  part  thereof,  and 
"this  pohcy  shall  cease  and  determine."  The  Manhattan  policy 
contained  the  additional  provision,  that,  in  every  case  where  the 
policy  should  cease  or  become  null  and  void,  all  previous  payments 
made  thereon  should  be  forfeited  to  the  company. 

The  non-payment  of  the  premiums  in  arrear  was  set  up  in  bar  of 
the  actions,  and  the  plaintiffs  respectively  relied  on  the  existence  of 
the  war  as  an  excuse,  offering  to  deduct  the  premiums  in  arrear  from 
the  amounts  of  the  policies. 

The  decree  and  judgments  below  were  against  the  defendants. 

Mr.  Matt.  H.  Carpenter  and  Mr.  James  A.  Garfield,  for  the 
appellant  in  the  first  case,  and  for  the  plaintiff  in  error  in  the  second. 
The  third  case  was  submitted  by  Mr,  Alfred  Pitman  for  the  plaintiff 
in  error.  (The  arguments  submitted  by  the  counsel  separately  are 
presented  as  a  whole,  no  attempt  being  made  to  assign  to  each  what 
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he  chiefly  or  alone  may  have  said.  The  point  as  to  the  surrender 
value  of  the  policy  was,  however,  made  by  Mr.  Garfield  in  his  con- 
cluding argument  for  the  companies.) 

The  rights  involved  depend  upon  the  contract.  The  Court  will 
not  interpolate  new  conditions,  but  hold  the  parties  to  their  agree- 
ment. Dermott  v.  Jones,  2  Wall.  1 ;  Jeffreys  v.  Life  Insurance 
Company,  22  ib.  47.  It  consists  of  two  parts,  and  is  divisible.  The 
payment  of  the  first  premium  accomplished  two  things.  First,  it 
effected  an  insurance  upon  the  life  of  the  applicant  for  one  year, 
which  is,  so  far  as  he  is  concerned,  an  executed  contract.  Should 
he  die  within  that  specific  period,  the  company  absolutely  covenants 
to  pay  the  amount  of  the  policy.  Second,  it  purchased  the  option 
of  his  making  the  stipulated  payments,  and  thus  continuing  the 
insurance  from  year  to  year,  and  is  in  this  respect  an  executory 
contract.  Worthington  v.  Charter  Oak  Life  Insurance  Company, 
41  Conn.  372.  The  provisions  requiring  payment  of  the  agreed 
premium  for  each  subsequent  year  are  an  essential  part  of  the  sub- 
stance of  the  contract,  by  which  the  duration  of  the  risk  is  limited 
and  defined,  and  are  not  a  condition  in  the  nature  of  a  penalty. 
Dean  v.  Nelson,  10  Wall.  158.  They  declare  that  the  policy,  if  the 
requisite  premium  is  not  paid,  expires  by  its  own  limitation;  but 
if  the  Court  considers  that  they  create  a  condition,  then  we  insist 
that  it  is  a  condition  precedent  to  the  renewal  and  extension  of  the 
risk.  Until  its  performance,  no  liability  is  incurred  by  the  under- 
writer, and  no  right  vests  in  the  policy-holder.  Want  et  al  v. 
Blunt  et  al,  12  East,  183 ;  Phoenix  Life  Insurance  Company  v. 
Sheridan,  7  H.L.  Cas.  745;  Law  K.  9  Ch.  502;  9  Eq.  705; 
17  Eq.  316-320.  An  impossibility  to  perform  it  does  not  pre- 
vent the  loss  which  results  therefrom,  nor  will  a  Court  of  equity 
relieve  against  the  consequences  of  a  breach,  although  such  impossi- 
bility be  occasioned  by  law.  Salk.  231,  233;  3  Vern.  338,  339, 
344;  1  ib.  223;  1  Bro.  Ch.  168;  Earl  of  Shrewsbury  v.  Scott,  6 
C.B.  n.e.  1 ;  Barker  v.  Hodgson,,  3  M.  &  S.  267. 

From  the  beginning  of  the  war  until  the  President's  proclamation 
of  6th  August,  1861,  the  assured,  who  lived  within  the  rebel  States, 
had  full  opportunity  and  permission  to  withdraw  to  loyal  territory. 
His  duty  in  such  a  case  is  clearly  indicated  in  Mrs.  Alexander's 
Cotton,  2  Wall.  421,  and  The  "  William  Bagaley,"  5  ib.  377.  He 
elected  to  remain  within  the  jurisdiction  of  the  enemy.  The  result 
of  his  choice  cannot  be  pleaded  as  an  excuse  for  non-performance ; 
nor  can  relief  be  claimed  on  the  ground  insisted  upon  by  the  other 
side,  that,  when  the  annual  premium  became  due,  its  payment  was 
rendered  unlawful  by  the  existence  of  war. 

The  contract,  under  the  circumstances,  and  by  his  own  volun- 
tary act,  was,  if  for  no  other  reason,  made  void  by  the  war,  because 
its  continued  existence  depended  upon  the  performance  of  certain 
conditions  by  a  person  who  remained  within  the  Confederate  lines, 
when  all  intercourse  was  prohibited  by  law.  Hanger  v.  Abbott,  6 
Wall.  536;  Duer  on  Insurance,  473,  note  2;  Thompson  v.  United 
States,  15  Wall.  400.  As  insurance  of  the  property  or  lives  of 
enemies  violates  the  laws  of  war,   all  such  continuing  policies  are 
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annulled  when  hostilities  commence  between  the  countries  where 
the  insurance  company  and  the  assured  respectively  reside.  The 
war,  ipso  facto',  dissolved  the  contracts  sued  on;  Furtado  v. 
Sogers,  3  Bos.  &  Pull.  191.  There  can  be  no  well-founded  dis- 
tinction between  a  promise  to  indemnify  a  hostile  country  and  one 
to  indemnify  its  citizen  or  subject,  though  a  non-oombatant,  against 
loss  of  life.  Upon  his  death,  should  the  contract  be  valid,  and  the 
non-performance  of  the  condition  which  he  has  assumed  be  waived, 
an  absolute  right  to  a  sum  of  money  accrues,  even  though  payment 
might  not  be  enforced  until  the  close  of  the  war.  We  also  insist 
that,  during  the  war  and  when  the  insured  died,  the  contract,  by  its 
own  limitation  or  by  reason  of  the  non-performance  of  the  con- 
dition, ceased  and  determined.  The  ground  taken  on  the  other 
side  is,  that  only  the  particular  clause  requiring  the  stipulated  annual 
payment  was  suspended,  and  that  no  loss  arises  from  a  non-compliance 
with  its  terms.  This  extraordinary  result  then  follows.  The 
contract,  so  far  as  the  company  is  concerned,  remains  in  force,  and 
absolutely  binds  it,  whilst  the  enemy  is  excused  from  performance. 
Should  the  insured  survive  the  war,  there  would  be  no  obligation  to 
pay  the  back  premiums,  the  contract  being  unilateral;  if  he  dies, 
the  assured  can  claim,  as  is  done  in  these  cases,  the  amount  of  the 
policy. 

But  if  the  Court  should  reject  these  views,  and  hold  that  the  de- 
fences are  not  a  valid  bar  to  a  recovery  in  these  suits,  it  will  not 
affirm  the  judgments  and  decree  for  the  entire  amount  of  the  several 
policies.  If  any  equitable  adjustment  of  the  matters  in  controversy 
be  made,  the  policy-holder,  whose  policy  was  alive  when  the  war 
began,  should  not  be  entitled  to  anything  beyond  its  surrender  value 
at  that  date.  Such  an  adjustment  would  not  impose  on  the  assured 
the  forfeiture  of  all  premiums  paid,  or  on  the  company  the  hard- 
ship of  paying  all  lapses,  whether  voluntary  or  involuntary. 

Mr.  Clinton  L.  Rice,  for  the  appellees  in  the  first  case,  and  Mr. 
Joseph  Casey,  for  the  defendant  in  error  in  the  second.  The  third 
case  was  submitted  by  Mr.  W.  P.  Harris  for  the  defendant  in  error. 

A  contract  of  insurance,  when  made  upon  and  for  the  life  of  the 
insured,  is  a  contract  for  life,  and  not  from  year  to  year.  Man- 
hattan Life  Insurance  Company  v.  Warrick,  20  Gratt.  620;  Reese  v. 
Mutual  Benefit  Life  Insurance  Company,  26  Barb.  556  ;  Hodson's 
Administrators  v.  Guardian  Life  Insurance  Company,  97  Mass.  144 ; 
Hillyard  v.  Mutual  Benefit  Insurance  Company,  37  N.J.  444. 
The  payment  of  the  premiums  is  a  condition  subsequent,  the  per- 
formance of  which  is  excused  when  rendered  illegal  by  the  inter- 
diction of  commerce  and  intercourse  in  time  of  war  between  the 
countries  where  the  contracting  parties  respectively  reside. 

It  is  not  an  executory  contract  of  such  a  nature  as  to  be  ipso 
facto  terminated  or  abrogated  by  a  state  of  war.  The  war  did  not, 
therefore,  proprio  vigore,  annul  it,  or  impair  any  vested  right  under 
it.  It  had  no  other  effect  than  to  suspend  the  remedy  upon  or  the 
performance  of  it.  Statham  v.  New  York  Life  Insurance  Com- 
pany, 45  Miss.  592  ;  Cohen  v.  New  York  Mutual  Life  Insurance 
Company,  50  N.T.  610;  Sands  v.  New  York  Life  Insurance  Com- 
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pany,  ib.  626 ;  Manhattan  Life  Insurance  Company  v.  Warrick, 
supra;  New  York  Life  Insurance  Company  v.  Clapton,  7  Bush.  179  ; 
Hamilton,  v.  New  York  Mutual  Life  Insurance  Company,  9  Blatch. 
234 ;  Semmes  v.  Hartford  Insurance  Company,  13  Wall.  158 ; 
Griswold  v.  Waddington,  16  Johns.  438 ;  Bliss  on  Life  Insurance, 
2nd  ed.,  pp.  657-702.  Conditions  are  void,  if  at  the  time  of  their 
creation  their  performance  is  impossible,  or  afterwards  becomes  so, 
by  the  act  of  God  or  the  law.  Walker  v.  Osgood,  53  Me.  432 ; 
Wood  v.  Edwards,  19  Johns.  205 ;  Glover  v.  Taylor,  41  Ala.  124 ; 
People  v.  Bartlett,  3  Hill,  570;  Story's  Eq.  sees.  1304,  1307; 
Brewster  v.  Kitchen,  1  Ld.  Raym.  317;  Coke's  Com.  206  a; 
2  Pars,  on  Contra.,  672-674.  The  non-performance  of  a  condition 
subsequent,  where  its  performance  is  a  forbidden  and  unlawful  act, 
does  not  work  a  forfeiture  of  the  policy.  There  is  no  forfeiture, 
in  the  just  sense  of  that  term,  where  the  law  prohibits  performance 
{Semmes  v.  Hartford  Insurance  Company,  supra  ;  Dean  v.  Nelson, 
10  Wall.  169;  Brewster  v.  Kitchen,  supra;  Touteng  v.  Hubbard,  3 
B.  «fe  P.  291) ;  and  every  intendment  consistent  with  the  contract 
will  be  made  to  prevent  a  forfeiture.  M'Allister  v.  N.E.  Mutual 
Life  Insurance  Company,  101  Mass.  558 ;  N.E.  Mutual 
Life  Insurance  Company  v.  Hasbrook,  32  Ind.  447 ;  HeJ/me  v. 
Philadelphia  Life  Insurance  Company,  61  Perm.  107;  Bliss  on  Life 
Insurance,  sees.  186,  190 ;  Thompson  v.  St.  Louis  Mutual  Life 
Insurance  Company,  52  Mo.  469.  On  the  cessation  of  hostilities, 
the  former  state  of  things  revived,  and  rights  under  a  valid  contract 
were  restored  to  their  original  vigour.  United  States  v.  Grossmeyer, 
9  Wall.  72 ;  Montgomery  v.  United  States,  15  ib.  395 ;  United 
States  v.  Lapene,  17  ib.  601. 

Mr.  Justice  Bradley,  after  stating  the  case,  delivered  the  opinion 
of  the  Court. 

We  agree  with  the  Court  below,  that  the  contract  is  not  an  assur- 
ance for  a  single  year,  with  a  privilege  of  renewal  from  year  to  year 
by  paying  the  annual  premium,  but  that  it  is  an  entire  contract  of 
assurance  for  life,  subject  to  discontinuance  and  forfeiture  for  non- 
payment of  any  of  the  stipulated  premiums.  Such  is  the  form 
of  the  contract,  and  such  is  its  character.  It  has  been  contended 
that  the  payment  of  each  premium  is  the  consideration  for  insurance 
during  the  next  following  year — as  in  fire  policies.  But  the  position 
is  untenable.  .  It  often  happens  that  the  assured  pays  the  entire 
premium  in  advance,  or  in  five,  ten,  or  twenty  annual  instalments. 
Such  instalments  are  clearly  not  intended  as  the  consideration  for 
the  respective  years  in  which  they  are  paid,  for,  after  they  are  all 
paid,  the  policy  stands  good  for  the  balance  of  the  life  insured, 
without  any  further  payment.  Each  instalment  is,  in  fact,  part 
consideration  of  the  entire  insurance  for  life.  It  is  the  same  thing 
where  the  annual  premiums  are  spread  over  the  whole  life.  The 
value  of  assurance  for  one  year  of  a  man's  life  when  he  is  young, 
strong,  and  healthy  is  manifestly  not  the  same  as  when  he  is  old 
and  decrepit.  There  is  no  proper  relation  between  the  annual 
premium  and  the  risk  of  assurance  for  the  year  in  which  it  is 
paid.       This  idea  of  assurance  from  year  to  year  is  the  suggestion 
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of  ingenious  counsel.  The  annual  premiums  are  an  annuity,  the 
present  value  of  which  is  calculated  to  correspond  with  the  present 
value  of  the  amount  assured,  a  reasonable  percentage  being  added 
to  the  premiums  to  cover  expenses  and  contingencies.  The  whole 
premiums  are  balanced  against  the  whole  insurance. 

But  whilst  this  is  true,  it  must  be  conceded  that  promptness  of  pay- 
ment is  essential  in  the  business  of  life  insurance.  All  the  calculations 
of  the  insurance  company  are  based  on  the  hypothesis  of  prompt  pay- 
ments. They  not  only  calculate  on  the  receipt  of  the  premiums 
when  due,  but  on  compounding  interest  upon  them.  It  is  on  this 
basis  that  they  are  enabled  to  offer  assurance  at  the  favourable 
rates  they  do.  Forfeiture  for  non-payment  is  a  necessary  means  of 
protecting  themselves  from  embarrassment.  Unless  it  were  en- 
forceable, the  business  would  be  thrown  into  utter  confusion.  It  is 
like  the  forfeiture  of  shares  in  mining  enterprises  and  all  other 
hazardous  undertakings.  There  must  be  power  to  cut  off  unprofit- 
able members,  or  the  success  of  the  whole  scheme  is  endangered. 
The  insured  parties  are  associates  in  a  great  scheme.  This  asso- 
ciated relation  exists  whether  the  company  be  a  mutual  one  or  not. 
Each  is  interested  in  the  engagements  of  all;  for  out  of  the  co- 
existence of  many  risks  arises  the  law  of  average,  which  underlies 
the  whole  business.  An  essential  feature  of  this  scheme  is  the 
mathematical  calculations  referred  to,  on  which  the  premiums  and 
amounts  assured  are  based.  And  these  calculations,  again,  are 
based  on  the  assumption  of  average  mortality,  and  of  prompt  pay- 
ments and  compound  interest  thereon.  Delinquency  cannot  be 
tolerated  nor  redeemed,  except  at  the  option  of  the  company.  This 
has  always  been  the  understanding  and  the  practice  in  this  depart- 
ment of  business.  Some  companies,  it  is  true,  accord  a  grace  of 
thirty  days,  or  other  fixed  period,  within  which  the  premium  in 
arrear  may  be  paid,  on  certain  conditions  of  continued  good  health, 
&o.  But  this  is  a  matter  of  stipulation  or  of  discretion  on  the 
part  of  the  particular  company.  When  no  stipulation  exists,  it  is 
the  general  understanding  that  time  is  material,  and  that  the  for- 
feiture is  absolute  if  the  premium  be  not  paid.  The  extraordinary 
and  even  desperate  efforts  sometimes  made,  when  an  insured  person  is 
in  extremis,  to  meet  a  premium  coming  due  demonstrates  the  common 
view  of  this  matter. 

The  case,  therefore,  is  one  in  which  time  is  material  and  of  the 
essence  of  the  contract.  Non-payment  at  the  day  involves  absolute 
forfeiture,  if  such  be  the  terms  of  the  contract,  as  is  the  case  here. 
Courts  cannot  with  safety  vary  the  stipulation  of  the  parties  by 
introducing  equities  for  the  relief  of  the  insured  against  their  own 
negligence. 

But  the  Court  below  bases  its  decision  on  the  assumption  that, 
when  performance  of  the  condition  becomes  illegal  in  consequence  of 
the  prevalence  of  public  war,  it  is  excused,  and  forfeiture  does  not 
ensue.  It  supposes  the  contract  to  have  been  suspended  during  the 
war,  and  to  have  revived  with  all  its  force  when  the  war  ended.  Such 
a  suspension  and  revival  do  take  place  in  the  case  of  ordinary  debts. 
But  have  they  ever  been  known  to  take  place  in  the  case  of  executory 


212     LEADING  BEITISH  AND  AMERICAN  OASES. 

contracts  in  which  time  is  material?  If  a  Texas  merchant  had 
contracted  to  furnish  some  Northern  explorer  -with  a  thousand  cans  of 
preserved  meat  by  a  certain  day,  so  as  to  be  ready  for  his  departure 
lor  the  North  Pole,  and  was  prevented  from  furnishing  it  by  the 
Civil  War,  would  the  contract  still  be  good  at  the  close  of  the  war 
five  years  afterwards,  and  after  the  return  of  the  expedition?  If  the 
proprietor  of  a  Tennessee  quarry  had  agreed,  in  1860,  to  furnish, 
during  the  two  following  years,  10,000  cubic  feet  of  marble  for  the 
construction  of  a  building  in  Cincinnati,  could  he  have  claimed  to 
perform  the  contract  in  1865,  on  the  ground  that  the  war  prevented 
an  earlier  performance? 

The  truth  is  that  the  doctrine  of  the  revival  of  contracts  sus- 
pended during  the  war  is  one  based  on  considerations  of  equity  and 
justice,  and  cannot  be  invoked  to  revive  a  contract  which  it  would  be 
unjust  or  inequitable  to  revive. 

In  the  case  of  life  insurance,  besides  the  materiality  of  time  in 
the  performance  of  the  contract,  another  strong  reason  exists  why 
the  policy  should  not  be  revived.  The  parties  do  not  stand  on 
equal  ground  in  reference  to  such  a  revival.  It  would  operate  most 
unjustly  against  the  company.  The  business  of  insurance  is  founded 
on  the  law  of  averages ;  that  of  life  insurance  eminently  so.  The 
average  rate  of  mortality  is  the  basis  on  which  it  rests.  By  spread- 
ing their  risks  over  a  large  number  of  cases  the  companies  calculate 
on  this  average  with  reasonable  certainty  and  safety.  Anything 
that  interferes  with  it  deranges  the  security  of  the  business.  If 
every  policy  lapsed  by  reason  of  the  war  should  be  revived,  and 
all  the  back  premiums  should  be  paid,  the  companies  would  have 
the  benefit  of  this  average  amount  of  risk.  But  the  good  risks  are 
never  heard  from ;  only  the  bad  are  sought  to  be  revived,  where  the 
person  is  either  dead  or  dying.  Those  in  health  can  get  new  policies 
cheaper  than  to  pay  arrearages  on  the  old.  To  enforce  a  revival  of 
the  bad  cases,  whilst  the  company  necessarily  lose  the  cases  which 
are  desirable,  would  be  manifestly  unjust.  An  insured  person,  as 
before  stated,  does  not  stand  isolated  and  alone.  His  case  is 
connected  with  and  co-related  to  the  cases  of  all  others  insured  by 
the  same  company.  The  nature  of  the  business,  as  a  whole,  must 
be  looked  at  to  understand  the  general  equities  of  the  parties. 

We  are  of  opinion,  therefore,  that  an  action  cannot  be  maintained 
for  the  amount  assured  on  a  policy  of  life  insurance  forfeited,  like 
those  in  question,  by  non-payment  of  the  premium,  even  though 
the  payment  was  prevented  by  the  existence  of  war. 

The  question  then  arises — Must  the  insured  lose  all  the  money 
which  has  been  paid  for  premiums  on  their  respective  policies?  If 
they  must,  they  will  sustain  an  equal  injustice  to  that  which  the 
companies  would  sustain  by  reviving  the  policies.  At  the  very  first 
blush,  it  seems  manifest  that  justice  requires  that  they  should  have 
some  compensation  or  return  for  the  money  already  paid,  otherwise 
the  companies  would  be  the  gainers  from  their  loss ;  and  that  from 
a  cause  for  which  neither  party  is  to  blame.  The  case  may  be 
illustrated  thus :  Suppose  an  inhabitant  of  Georgia  had  bargained 
for  a  house,  situated  in  a  northern  city,  to  be  paid  for  by  instal- 
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ments,  and  no  title  to  be  made  until  all  the  instalments  were  paid, 
with  a  condition  that,  on  the  failure  to  pay  any  of  the  instalments 
when  due,  the  contract  should  be  at  an  end,  and  the  previous  pay- 
ments forfeited;  and  suppose  that  this  condition  was  declared  by 
the  parties  to  be  absolute  and  the  time  of  payment  material.  Now, 
if  some  of  the  instalments  were  paid  before  the  war,  and  others 
aocruing  during  the  war  were  not  paid,  the  contract,  as'an  executory 
one,  was  at  an  end.  If  the  necessities  of  the  vendor  obliged  him 
to  avail  himself  of  the  condition,  and  to  resell  the  property  to 
another  party,  would  it  be  just  for  him  to  retain  the  money  he  had 
received?  Perhaps  it  might  be  just  if  the  failure  to  pay  had  been 
voluntary,  or  could  by  possibility  have  been  avoided.  But  it  was 
oaused  by  an  event  beyond  the  control  of  either  party — an  event 
which  made  it  unlawful  to  pay.  In  each  case,  whilst  it  would  be 
unjust,  after  the  war,  to  enforce  the  contract  as  an  executory  one 
against  the  vendor,  contrary  to  his  will,  it  would  be  equally  unjust 
in  him,  treating  it  as  ended,  to  insist  upon  the  forfeiture  of  the 
money  already  paid  on  it.  An  equitable  right  to  some  compensation 
or  return  for  previous  payments  would  clearly  result  from  the  cir- 
cumstances of  the  case.  The  money  paid  by  the  purchaser  subject 
to  the  value  of  any  possession  which  he  may  have  enjoyed  should, 
ex  cequo  et  bono,  be  returned  to  him.  This  would  clearly  be 
demanded  by  justice  and  right. 

And  so,  in  the  present  case,  whilst  the  insurance  company  has  a 
right  to  insist  on  the  materiality  of  time  in  the  condition  of  payment 
of  premiums,  and  to  hold  the  contract  ended  by  reason  of  non- 
payment, they  cannot  with  any  fairness  insist  upon  the  condition, 
as  it  regards  the  forfeiture  of  the  premiums  already  paid ;  that 
would  be  clearly  unjust  and  inequitable.  The  insured  has  an 
equitable  right  to  have  this  amount  restored  to  him,  subject  to  a 
deduction  for  the  value  of  the  assurance  enjoyed  by  him  whilst  the 
policy  was  in  existence;  in  other  words,  he  is  fairly  entitled  to 
have  the  equitable  value  of  his  policy. 

As  before  suggested,  the  annual  premiums  are  not  the  con- 
sideration of  assurance  for  the  year  in  which  they  are  severally  paid, 
for  they  are  equal  in  amount ;  whereas  the  risk  in  the  early  years 
of  life  is  much  less  than  in  the  later.  It  is  common  knowledge 
that  the  annual  premiums  are  increased  with  the  age  of  the  person 
applying  for  insurance.  According  to  approved  tables,  a  person 
becoming  insured  at  twenty-five  is  charged  about  20  dollars  annual 
premium  on  a  policy  of  1000  dollars,  whilst  a  person  at  forty-five 
is  charged  about  38  dollars.  It  is  evident,  therefore,  that  when  the 
younger  person  arrives  at  forty-five  his  policy  has  become,  by  reason 
of  his  previous  payments,  of  considerable  value.  Instead  of  having 
to  pay  for  the  balance  of  his  life  38  dollars  per  annum,  as  he  would 
if  he  took  out  a  new  policy  on  which  nothing  had  been  paid,  he 
has  only  to  pay  20  dollars.  The  difference  (18  dollars  per  annum 
during  his  life)  is  called  the  equitable  value  of  his  policy.  The 
present  value  of  the  assurance  on  his  life  exceeds  by  this  amount 
what  he  has  yet  to  pay.  Indeed,  the  company,  if  well  managed, 
has  laid  aside  and  invested  a  reserve  fund  equal  to  this  equitable 
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value,  to  be  appropriated  to  the  payment  of  his  policy  when  it  falls 
due.  This  reserve  fund  has  grown  out  of  the  premiums  already 
paid.  It  belongs,  in  one  sense,  to  the  insured  who  has  paid  them, 
somewhat  as  a  deposit  in  a  savings  bank  is  said  to  belong  to  the 
person  who  made  the  deposit.  Indeed,  some  life  insurance  com- 
panies have  a  standing,  regulation  by  which  they  agree  to  pay  to 
any  person  insured  the  equitable  value  of  his  policy  whenever  he 
wishes  it;  in  other  words,  it  is  due  on  demand.  But  whether  thus 
demandable  or  not,  the  policy  has  a  real  value  corresponding  to  it 
— a  value  on  which  the  holder  often  realises  money  by  borrowing. 
The  careful  capitalist  does  not  fail  to  see  that  the  present  value  of 
the  amount  assured  exceeds  the  present  value  of  the  annuity  or 
annual  premium  yet  to  be  paid  by  the  assured  party.  The  present 
value  of  the  amount  assured  is  exactly  represented  by  the  annuity 
which  would  have  to  be  paid  on  a  new  policy ;  or  38  dollars  per 
annum  in  the  case  supposed,  where  the  party  is  forty-five  years  old ; 
whilst  the  present  value  of  the  premiums  yet  to  be  paid  on  a  policy 
taken  by  the  same  person  at  twenty-five  is  but  little  more  than 
half  that  amount.  To  forfeit  this  excess,  which  fairly  belongs  to 
the  assured,  and  is  fairly  due  from  the  company,  and  which  the 
latter  actually  has  in  its  coffers,  and  to  do  this  for  a  cause  beyond 
individual  control,  would  be  rank  injustice.  It  would  be  taking  away 
from  the  assured  that  which  had  already  become  substantially  his 
property.  It  would  be  contrary  to  the  maxim  that  no  one  should 
be  made  rich  by  making  another  poor. 

We  are  of  opinion,  therefore,  first,  that  as  the  companies  elected 
to  insist  upon  the  condition  in  these  cases,  the  policies  in  question 
must  be  regarded  as  extinguished  by  the  non-payment  of  the 
premiums,  though  caused  by  the  existence  of  the  war,  and  that  an 
action  will  not  lie  for  the  amount  insured  thereon. 

Secondly,  that  such  failure  being  caused  by  a  public  war,  without 
the  fault  of  the  assured,  they  are  entitled,  ex  aequo  et  bono,  to 
recover  the  equitable  value  of  the  policies,  with  interest  from  the 
close  of  the  war. 

It  results  from  these  conclusions  that  the  several  judgments  and 
the  decree  in  the  cases  before  us,  being  in  favour  of  the  plaintiffs 
for  the  whole  sum  assured,  must  be  reversed,  and  the  records 
remanded  for  further  proceedings.  We  perceive  that  the  declarations 
in  the  actions  at  law  contain  no  common  or  other  counts  applicable 
to  the  kind  of  relief  which,  according  to  our  decision,  the  plaintiffs 
are  entitled  to  demand ;  but  as  the  question  is  one  of  first  impression, 
in  which  the  parties  were  necessarily  somewhat  in  the  dark  with 
regard  to  their  precise  rights  and  remedies,  we  think  it  fair  and 
just  that  they  should  be  allowed  to  amend  their  pleadings.  In  the 
equitable  suit,  perhaps,  the  prayer  for  alternative  relief  might  be 
sufficient  to  sustain  a  proper  decree;  but,  nevertheless,  the  com- 
plainants should  be  allowed  to  amend  their  bill,  if  they  shall  be  so 
advised. 

In  estimating  the  equitable  value  of  a  policy  no  deduction  should 
be  made  from  the  precise  amount  which  the  calculations  give,  as  is 
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sometimes  done  where  policies  are  voluntarily  surrendered,  for  the 
purpose  of  discouraging  such  surrenders ;  and  the  value  should  be 
taken  as  of  the  day  -when  the  first  default  occurred  in  the  payment 
of  the  premium  by  which  the  policy  became  forfeited.  In  each 
case  the  rates  of  mortality  and  interest  used  in  the  tables  of  the 
company  will  form  the  basis  of  the  calculation. 

The  decree  in  the  equity  suit  and  the  judgments  in  the  actions 
at  law  are  reversed,  and  the  causes  respectively  remanded  to  be 
proceeded  with  according  to  law  and  the  directions  of  this  opinion. 

Mr.  Chief  Justice  Waite — I  agree  with  the  majority  of  the  Court 
in  the  opinion  that  the  decree  and  judgments  in  these  cases  should 
be  reversed,  and  that  the  failure  to  pay  the  annual  premiums  as 
they  matured  put  an  end  to  the  policies,  notwithstanding  the  default 
was  occasioned  by  the  war ;  but  I  do  not  think  that  a  default,  even 
under  such  circumstances,  raises  an  implied  promise  by  the  company 
to  pay  the  assured  what  his  policy  was  equitably  worth  at  the  time. 
I  therefore  dissent  from  that  part  of  the  judgment  just  announced, 
which  remands  the  causes  for  trial  upon  such  a  promise. 

Mr.  Justice  Strong — While  I  concur  in  a  reversal  of  these  judg- 
ments and  the  decree,  1  dissent  entirely  from  the  opinion  filed  by 
a  majority  of  the  Court.  I  cannot  construe  the  policies  as  the 
majority  have  construed  them.  A  policy  of  life  insurance  is  a 
peculiar  contract.  Its  obligations  are  unilateral.  It  contains  no 
undertaking  of  the  assured  to  pay  premiums ;  it  merely  gives  him 
an  option  to  pay  or  not,  and  thus  to  continue  the  obligation  of  the 
insurers,  or  terminate  it  at  his  pleasure.  It  follows  that  the  con- 
sideration for  the  assumption  of  the  insurers  can  in  no  sense  be 
considered  an  annuity  consisting  of  the  annual  premiums.  In  my 
opinion,  the  true  meaning  of  the  contract  is  that  the  applicant  for 
insurance,  by  paying  the  first  premium,  obtains  an  insurance  for 
one  year,  together  with  a  right  to  have  the  insurance  continued 
from  year  to  year  during  his  life,  upon  payment  of  the  same  annual 
premium,  if  paid  in  advance.  Whether  he  will  avail  himself  of  the 
refusal  of  the  insurers,  or  not,  is  optional  with  him.  The  payment 
ad  diem  of  the  second  or  any  subsequent  premium  is,  therefore,  a 
condition  precedent  to  continued  liability  of  the  insurers.  The 
assured  may  perform  it  or  not,  at  his  option.  In  such  a  case  the 
doctrine  that  accident,  inevitable  necessity,  or  the  act  of  God,  may 
excuse  performance  has  no  existence.  It  is  for  this  reason  that  _  I 
think  the  policies  upon  which  these  suits  were  brought  were  not  in 
force  after  the  assured  ceased  to  pay  premiums.  And  so,  though 
for  other  reasons,  the  majority  of  the  Court  holds ;  but  they  hold, 
at  the  same  time,  that  the  assured  in  each  case  is  entitled  to  recover 
the  surrender,  or  what  they  call  the  equitable,  value  of  the  policy. 
This  is  incomprehensible  to  me.  I  think  it  has  never  before  been 
decided  that  the  surrender  value  of  a  policy  can  be  recovered  by  an 
assured,  unless  there  has  been  an  agreement  between  the  parties  for 
a  surrender ;  and  certainly  it  has  not  before  been  decided  that  a 
supervening  state  of  war  makes  a  contract  between  private  parties 
or  raises  an  implication  of  one. 
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Mr.  Justice  Clifford,  with  whom  concurred  Mr.  Justice  Hunt, 
dissenting — Where  the  parties  to  an  executory  money  contract  live 
in  different  countries,  and  the  Governments  of  those  countries  become 
involved  in  public  war  with  each  other,  the  contract  between  such 
parties  is  suspended  during  the  existence  of  the  war  and  revives 
when  peace  ensues  ;  and  that  rule,  in  my  judgment,  is  as  applicable  to 
the  contract  of  life  insurance  as  to  any  other  executory  contract. 
Consequently,  I  am  obliged  to  dissent  from  the  opinion  and  judgment 
of  the  Court  in  these  cases. 


(6)  Particular  Contracts. 

[Agency  is  not  necessarily  terminated  by  the  outbreak  of  war. 
Whether  the  agency  is  revoked  or  not  depends  upon  the 
nature  and  character  of  the  agency  and  the  eireumstanees 
of  the  ease.  Circumstances  in  which  held  that  a  power  of 
attorney  was  not  revoked.] 

WILLIAMS  v.  PAINE. 

1898.  169  United  States  Reports  (Supreme 

Court),  55. 

Appeal  from  the  Court  of  Appeals  of  the  District  of  Columbia,  No. 
114.  Argued  29th  and  30th  November,  1897;  decided  10th 
January,  1898. 

1 .  Under  the  laws  of  Maryland,  which  were  in  force  in  the  district 
of  Columbia  in  1859,  it  was  competent  for  a  married  woman,  outside 
of  the  district,  to  execute,  with  her  husband,  a  power  of  attorney  to 
convey  her  lands  therein,  which,  when  acknowledged  by  her  accord- 
ing to  the  statute  relating  to  the  acknowledgment  by  married  women 
of  deeds  conveying  their  real  property  in  the  district,  thereby  became 
a  valid  and  sufficient  instrument  to  authorise  the  conveyance  by 
attorney;  and  the  first  section  of  the  Act  of  3rd  March,  1865,  o.  110, 
13  Stat.  531,  contains  a  clear  legislative  recognition  of  the  right  to 
execute  such  power. 

2.  Such  a  power  of  attorney,  executed  in  one  of  the  Northern 
States  before  the  civil  war  by  a  married  woman  then  residing  there, 
was  not  revoked  by  the  fact  that  when  that  war  broke  out  she  and 
her  husband  removed  to  the  Southern  States,  where  he  entered  the 
Confederate  service,  and  where  she  resided  to  the  close  of  the  war. 

3 .  When  the  purchase  money  for  land  sold  under  such  a  power  is 
received  by  the  principal,  to  permit  her  heirs  after  her  death  to 
repudiate  the  transaction,  on  the  ground  that  the  power  of  attorney 
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had  been  revoked  by  the  war,  would  be  in  conflict  with  every  prin- 
ciple of  equity  and  fair  dealing. 

4.  A  majority  of  the  Court  think  that  the  deed  made  -under  the 
power  of  attorney  which  is  in  controversy  with  this  suit,  and  which 
is  printed  at  length  in  the  statement  of  the  case  below,  was  in  the 
nature  of  a  conveyance  of  the  legal  title,  though  defectively  executed, 
and  that  it  came  within  the  provisions  of  the  Act  of  3rd  March,  1865, 
and  its  defective  execution  was  thereby  cured. 

5 .  By  this  disposition  of  the  whole  case  upon  the  merits  the  Court 
is  not  to  be  considered  as  deciding  that  parties  situated  as  the  plaintiffs 
were  in  this  case,  out  of  possession,  can  maintain  an  action  for 
partition. 

The  appellants  herein  brought  this  suit  in  the  Supreme  Court  of 
the  district  of  Columbia  for  the  purpose  of  obtaining  partition  of 
certain  lands  in  the  city  of  Washington,  known  as  square  53  of  the 
ground  plan  of  that  city. 

Upon  the  trial  it  appeared  that  the  common  source  of  title  was 
one  George  W.  Peter,  who,  in  January,  1837,  conveyed  the  premises 
to  Henry  Huntt  and  Benjamin  Ogle  Tayloe  as  tenants  in  common. 
Mr.  Huntt  died  in  1838  intestate,  leaving  two  daughters,  Fannie 
and  Mary,  and  a  son  named  George  Gibson  Huntt,  to  whom  his 
undivided  interest  in  these  lands  descended.  Fannie  married  an 
officer  in  the  United  States  Army  named  Gibson,  and  Mary  married 
an  officer  in  that  army  named  Robert  Ransom,  jun.  In  May, 
1859,  Lieutenant  Ransom  was  stationed  at  Carlisle  Barracks,  in 
Pennsylvania,  and  at  that  time  he  and  his  wife  executed  and  acknow- 
ledged a  power  of  attorney  to  the  brother  of  Mrs.  Ransom  to  convey 
their  interest  in  the  land,  the  material  part  of  which  power  reads  as 
follows  :  — 

"  Know  all  men  by  these  presents,  whereas  Lieutenant  Robert 
"Ransom,  jun.,  of  the  United  States  Army,  and  Mary  his  wife,  in 
"  right  of  the  said  Mary,  are  seized  in  fee-simple  as  tenants  in 
"  common,  with  the  sister  and  brother  of  the  said  Mary,  to  wit, 
"Fanny  Huntt  and  George  Gibson  Huntt,  and  with  B.  0.  Tayloe, 
"  of  certain  lots  of  ground  in  the  city  of  Washington,  in  the  district  of 
"Columbia,  which  are  described  as  follows: — (Describing  among 
"others  the  lots  in  question).  To  provide  for  the  contingency  of 
"  our  absence  we,  the  said  Robert  Ransom,  jun.,  and  Mary,  my 
"  wife,  do  by  these  presents  constitute  and  appoint  and  in  our  place 
"  put  and  depute  the  said  George  Gibson  Huntt,  of  Washington  city, 
"  aforesaid  to  be  our  true  and  lawful  attorney  in  fact  for  us,  and  in 
"  our  name,  place,  and  stead  to  control,  manage,  grant,  bargain, 
"  and  sell,  and  in  that  event  convey  all  our  right,  title,  and  interest 
"  in  and  to  the  said  lots  and  square  of  ground  or  any  part  or  parts 
"  thereof,  or  to  join  in  and  for  us  and  in  our)  name  to  sign  any 
"  proceedings  in  partition  of  the  said  lots  and  square,  or  to  appear 
"for  us  in  Court  for  that  purpose;  and  in  regard  to  the  said  lots 
"and  square,  to  appear  for  us  in  Court  for  that  purpose;  and 
"in  regard  to  the  said  real  estate  to  do,  execute,  and  perform  every 
"  act  and  thing  necessary  to  be  done  as  fully  and  amply  as  we  might 
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"or  could  do  if  personally  present,  and  we  do  hereby  ratify  and 
"  confirm  all  and  whatsoever  our  said  attorney  in  fact  may  legally 
"do  in  the  premises. 

"  In  witness  whereof  we,  the  said  parties  to  these  presents,  have 
"  hereunto  set  our  hands  and  seals  this  twenty-third  day  of  May, 
"a.d.,  one  thousand  eight  hundred  and  fifty-nine. 

"  Witnesses  present— 
"  S.  H.  "Graham.  "  R.  Ransom,  jun.     (Seal.) 

"A.   L.   Sponsler.  "M.  H.  Ransom."  (Seal.) 

This  paper  was  duly  acknowledged  by  both  Lieutenant  Ransom 
and  his  wife,  the  latter  of  whom  made  the  acknowledgment  necessary 
to  be  made  in  the  district  of  Columbia  in  order  to  convey  real  estate 
by  a  married  woman. 

The  acknowledgment  and  the  certificate  thereof  are  full  and 
complete,  and  taken  and  certified  by  a  proper  officer. 

The  premises  in  question  at  that  time  were  vacant  lots.  Soon 
after  the  execution  of  this  power  of  attorney,  Lieutenant  Ransom  was 
ordered  away,  and,  with  his  wife,  he  left  the  station  at  Carlisle 
Barracks  and  went  to  Fort  Lyon,  in  the  western  country.  He  was  a 
native  of  one  of  the  Southern  States,  and  when  the  war  broke  out 
he  resigned  his  commission  in  the  army  and  entered  the  Confederate 
service,  and  at  the  conclusion  of  the  war  he  had  risen  in  that  service 
to  the  rank  of  general.  Mrs.  Ransom's  brother,  George  Gibson 
Huntt,  to  whom  the  power  of  attorney  above  mentioned  was  given, 
remained  in  the  old  army.  At  the  conclusion  of  the  war  General 
Ransom  returned  with  his  wife  to  his  native  State,  North  Carolina, 
where  she  died  in  February,  1881,  leaving  a  number  of  children, 
who  are  complainants  herein.  He  remained  in  that  State  until  his 
death  in  January,  1892. 

During  the  continuance  of  the  war,  the  children  of  the  deceased 
Mr.  Huntt  became  anxious  to  sell  their  interest  in  the  premises  in 
question,  as  the  land  was  still  vacant  and  unimproved,  and  a  source 
of  expense  in  the  way  of  the  payment  of  taxes.  It  was  more  particu- 
larly on  account  of  Mrs.  Ransom  that  the  sale  was  desired,  in  order 
to  aid  her  as  far  as  possible  by  turning  her  interest  in  the  lands 
into  money.  Negotiations  for  the  sale  of  the  property  were  there- 
fore commenced  some  time  in  1864  through  a  real  estate  agent 
employed  by  Mr.  Walter  S.  Cox,  a  distant  relative  of  the  parties, 
and  then  a  practising  lawyer  at  the  bar  of  the  district,  now  one  of 
the  justices  of  the  Supreme  Court  thereof.  These  negotiations 
resulted  in  the  sale  of  all  their  interest  in  the  property  to  Mr.  Tayloe, 
the  owner  of  the  other  half -interest  therein,  and  deeds  were  duly 
given  therefor  by  Mrs.  Gibson  and  Mr.  Huntt  to  Mr.  Tayloe,  and 
on  the  29th  of  November,  1864,  Mr.  Huntt,  assuming  to  act  under 
the  power  of  attorney  already  mentioned,  executed,  acknowledged, 
and  delivered  to  Mr.  Benjamin  0.  Tayloe  a  paper  which  reads  as 
follows :  — 

"  Know  all  men  by  these  presents  that  I,  George  Gibson  Huntt, 
"  by  virtue  of  the  annexed  power  of  attorney  to  me  from  Robert 
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"Ransom,  jun.,  and  Mary  Ransom,  his  wife,  and  for  and  in  con- 
' '  sideration  of  the  sum  of  eight  hundred  and  thirty-three  ^^  dollars 
"to  me  in  hand  paid  by  Benjamin  Ogle  Tayloe,  of  the  city  of 
"  Washington,  in  the  district  of  Columbia,  the  receipt  of  which  is 
"hereby  acknowledged,  have  bargained  and  sold  to  said  B.  0. 
"  Tayloe,  his  heirs  and  assigns,  all  the  right,  title,  and  estate  of 
"them,  the  said  Robert  Ransom,  jun.,  and  Mary  Ransom,  being 
"  one  undivided  third  part  of,  in  and  to  those  pieces  of  ground  in 
' '  the  city  of  Washington  aforesaid,  known  and  described  as  lots 
"  Nos.  1  and  3  in  square  No.  5,  lot  No.  10  in  square  No.  14,  lots 
"  Nos.  5  and  9  in  square  No.  17,  lots  Nos.  3  and  4  in  square  No.  28, 
"  lot  No.  3  in  square  No.  30,  and  the  whole  of  square  No.  53,  with 
"  the  improvements  and  appurtenances;  and  I  hereby  further  agree, 
"  in  behalf  of  said  Robert  and  Mary  Ransom,  that  they  shall  and 
"  will,  as  soon  as  convenient,  make  and  execute  a  proper  deed  of 
"  conveyance  of  said  premises  to  said  Benjamin  0.  Tayloe,  in 
"  fee-simple. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal 
"this  29th  day  of  November,  A.D.,  1864. 

"  George  Gibson  Huntt.     (Seal.) 

(Stamp,  $1,  G.  G.  H.,  4th  January,  '65.) 

"Witness,  W.  Kline." 

This  paper  was  acknowledged  by  Huntt  before  officers  different 
from  those  before  whom  proof  of  the  power  of  attorney  was  made. 
It  was  also,  and  on  the  14th  day  of  January,  1865,  recorded  in  the 
proper  land  records  office  in  the  district  of  Columbia,  together  with 
the  power  of  attorney  already  referred  to. 

The  purchase  price  of  the  lands  was  paid  to  Mr.  Cox,  who 
promptly  paid  over  her  share  to  Mrs.  Gibson,  and  also  included  in 
such  payment  the  share  belonging  to  Mrs.  Ransom,  and  Mrs.  Gibson 
duly  paid  over  Mrs.  Ransom's  share  to  her  or  expended  the  same  for 
her  benefit  and  with  her  approval.  This  was  done  prior  to  the  close 
of  the  war,  while  Mrs  Ransom  was  within  the  lines  of  the  Southern 
Army  with  her  husband,  and  Mrs.  Gibson  was  in  one  of  the  Northern 
States. 

After  the  death  of  Mr.  Tayloe,  which  occurred  in  1868,  one  of 
his  daughters,  Julia  Tayloe,  in  November,  1870,  succeeded,  under 
proceedings  in  partition,  to  all  the  interest  of  her  father  in  the  pre- 
mises. She  married  in  1865  the  defendant,  John  W.  Paine,  and  the 
other  three  defendants  are  the  children  of  such  marriage.  From 
the  time  of  the  division  of  the  estate  of  Mrs.  Paine' s  father,  Mr. 
Tayloe,  which  took  place  in  1870,  his  daughter,  Mrs.  Paine,  claimed 
to  be  the  owner  of  the  property,  and  was  in  possession  thereof, 
renting  it  through  her  husband  and  his  agents  for  a  coal  yard  and 
for  other  purposes,  and  paying  the  taxes  upon  the  same  up  to  the 
time  of  her  death  in  1872,  since  which  time  her  husband  has  been  in 
possession,   claiming  the  right  as  tenant  by  the  courtesy,   and  his 
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three  children  claim  title  in  fee,  subject  to  the  life  estate  of  their 
father. 

Prior  to  the  riling  of  this  bill  Mr.  Paine  had  expended  large  sums 
of  money  in  building  twenty-two  dwelling-houses  on  the  property 
at  a  cost  of  about  $125,000,  and  has  received  the  rents  from  such 
houses  and  paid  the  taxes  on  the  property,  the  whole  property  being 
now  estimated  to  be  worth  about  $250,000.  The  sum  at  which  the 
property  was  sold  in  1864  was  a  fair  price  for  the  same,  and  the 
best  that  could  be  secured  after  earnest  efforts  made  to  sell  it. 

After  the  death  of  Robert  Ransom  and  his  wife  this  bill  was  filed 
by  their  children,  and  the  relief  sought  is  to  have  the  paper  executed 
by  Mrs.  Ransom's  brother,  George  Gibson  Huntt,  under  the  power 
of  attorney  given  by  her  husband  and  herself,  declared  null  and  void 
as  a  cloud  upon  the  title  and  complainants  in  this  property,  and  the 
bill  then  asks  that  the  right  of  the  complainants  to  one-sixth  (Mrs. 
Ransom's  alleged)  interest  in  the  land  in  fee  as  tenants  in  common 
with  the  defendants  may  be  established  against  all  the  defendants, 
as  well  the  life  tenant  as  the  reversioners,  and  the  land  partitioned 
accordingly. 

Upon  these  facts  the  Supreme  Court  of  the  district  of  Columbia 
dismissed  the  bill  with  costs,  and  its  judgment  to  that  effect,  having 
been  affirmed  by  the  Court  of  Appeals  of  the  District,  7  D.  C.  App. 
116,  the  case  is  now  here  upon  the  complainants'  appeal  from  that 
judgment  of  affirmance. 

Mr.  Franklin  H.  Mackey  for  appellants. 

Mr.  Calderon  Carlisle  and  Mr.  William  G.  Johnston  for  appellees. 

Mr.  Justice  Peckham,  after  stating  the  case,  delivered  the  opinion 
of  the  Court. 

The  questions  in  this  case  grow  out  of  the  execution  of  the  power 
of  attorney  by  Lieutenant  Ransom  and  his  wife  while  at  Carlisle 
Barracks,  Pennsylvania,   in  1859. 

It  is  claimed,  on  the  part  of  the  appellants,  (1)  that  the  power 
of  attorney  given  by  Mrs.  Ransom,  a  married  woman  (jointly  with 
her  husband),  could  not  operate  as  a  valid  authority  to  the  attorney 
named  therein  to  convey  her  real  estate,  because  a  married  woman 
could  not  convey  real  estate  by  a  power  of  attorney ;  (2)  that  the 
power  of  attorney  was  revoked  by  the  war;  (3)  that  the  paper 
executed  by  the  attorney  in  fact  pursuant  to  the  power  of  attorney 
was  not  a  conveyance,  and  did  not  pass  the  title  of  Mrs.  Ransom  to 
Mr.  Tayloe ;  (4)  that  these  difficulties  were  not  cured  by  the  Act 
of  Congress  of  3rd  March,  1865,  o.  110,  13  Stat.  531,  entitled  "An 
"  Act  to  quiet  titles  in  favour  of  parties  in  actual  possession  of  lands 
"  situated  in  the  district  of  Columbia,"  as  that  Act  only  applied  to 
instruments  conveying  lands  and  to  parties  who  were  in  actual 
possession  at  the  time  when  the  Act  was  passed,  and  the  paper 
executed  by  the  attorney  was  not  a  conveyance,  and  when  the  Act 
was  passed  the  premises  in  question  were  vacant;  (5)  that  the 
purchase  price  for  her  interest  in  that  land  was  never  received  by 
Mrs.  Ransom,  and  her  heirs  are  not  estopped  from  setting  up 
the  invalidity  of  the  alleged  contract  of  sale  or  conveyance  upon 
any  equitable  grounds. 
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The  first  section  of  the  above  Act  is  set  out  in  the  margin.1 

1  Be    it    enacted    by    the    Senate    and   House  of    Representatives  of    the 
United  States  of  America  in  Congress  assembled,  That  all  deeds  heretofore 
recorded  in  the  land,  records  of  the  District  of  Columbia,  which  have  been 
executed  and  acknowledged  by  femmes  covert  (their  husbands  having  signed 
and   sealed   the    same)    for    conveying   any   real  estate,   or  interest   therein, 
situated    in    said    District;    and   all    acknowledgments    of    deeds  heretofore 
recorded,  as  aforesaid,   which  have  been   made   by  femmes   covert  (whether 
they   have   executed   the  deed   or  not)    for   the  purpose   of    releasing   their 
claims  to   dower   in   the  lands  described   therein,    situated   as  aforesaid,    in 
which  acknowledgments  the  form  prescribed  by  law  has  not  been  followed; 
and  all  deeds  heretofore   recorded  as   aforesaid,   which  have  been   executed 
and    acknowledged  by    an  attorney    in   fact,   duly   appointed   for    conveying 
real  estate  situated  in  said  District;  and  all  deeds  heretofore  recorded,  as 
aforesaid,  executed  and  acknowledged,  or  only  acknowledged  by  such  attorney 
in  fact,  for  conveying  real  estate  situated  in  said  District,  as  to  which  the 
acknowledgment  was  made  before  officers  different  from  those  before  whom 
proof  of  the  power  of  attorney  was  made,   and  as  to  which  the  power  of 
attorney  was   proved  before  only   one  justice   of  the   peace ;   and   all  deeds 
heretofore  executed  and  recorded  as  aforesaid  for  the  purpose  of  conveying 
land  situated  in  said  District,  acknowledged  out  of  the  District  of  Columbia, 
before  a  judge   of  the   United  States  Court,   or  before  two  aldermen   of   a 
city,  or  the  chief  magistrate  of  a  city,   or  before  a  notary  public;  and  all 
deeds  heretofore  executed  and  recorded  as  aforesaid  for  the  purpose  of  con- 
veying land  situated  in  said  District,  acknowledged  by  an  attorney  in  fact, 
duly  appointed,  or  by  an  officer  of  a  corporation,  duly  authorised,  who  has 
acknowledged  the  same  to  be  his  act  and  deed,  instead  of  the  act  and  deed 
of   the  grantor    or  of  the    corporation;    and   all    deeds   heretofore   executed 
and  recorded  as  aforesaid  for  the  purpose  of  conveying  land  situated  in  said 
District  to  which  there  is  not  annexed  a  legal  certificate  as  to  the  official 
character  of  the  officer  or  officers  taking  the  acknowledgment,  shall  be,  and 
the  same  are  hereby  declared  to  be  of  the  same  effect  and  validity  to  pass 
the    fee-simple    or    other    estate   intended   to    be   conveyed,   andj  bar    dower 
in  the  real  estate  therein  mentioned  in  favour  of  parties  in  actual  possession, 
claiming  under  and  through  such  deeds,  as  if  such  deeds  had  been  by  such 
femmes   covert  executed   and   acknowledged,  or   acknowledged   in   case  of  a 
dower  right,     in  the  form  heretofore  prescribed  by  law ;   as  if   such   deeds 
had   been   executed  and   acknowledged   by   the   grantor   in   the  deed ;   as  if 
such  power  of  attorney  had  been  proved  before  the  officer  or  officers  taking 
acknowledgment ;  as  if  such  power  of  attorney  had  been  proved  before  two 
justices  of  the  peace;  as  if  such  acknowledgment  had  been  made  before  any 
judge   of   a  State   Court,    or   before,  two   justices   of  the   peace ;   as   if  such 
attorneys  in  fact  or  officer  of  a  corporation  had  acknowledged  the  deed  to 
be  the   deed  of  the  grantor   or   of   the   corporation;  as   if   such   deeds  had 
thereto  annexed  a  certificate,  in  legal  form,  that  the  officer  or  officers  taking 
the  acknowledgment  were  really  what  they  purport  to  be:   Provided,  That 
the   certificate   of   acknowledgment  by   a  femme   covert   shall  show  that  the 
acknowledgment   was  made    "apart"    or   "privily"  from   her   husband,    or 
use  some  other  term  importing  that  her  acknowledgment  was  made  out  of 
his  presence,  and  also  that  she  acknowledged  or  declared  that  she  willingly 
executed   or  that   she  willingly   acknowledged   the  deed,   or   that   the   same 
was   her   voluntary   act,   or  to  that  effect :   And  provided  also,  That  when 
the  power   of   attorney  shall  have  (been)   executed  by  a  femme   covert   the 
same   shall  be   effectual   and    sufficient   if   there    shall   have    been   such    an 
acknowledgment  of  the  same  as  would  be  sufficient,  under  the  provisions  of 
this  Act,  to  pass  her  estate  and  interest  therein  were  she  a  party  executing 
the  deed  of  conveyance,  the  re"cord  and  copy  thereof  of  any  deed  recorded  as 
aforesaid  to  be  evidence  thereof,  in  the  same  manner  and  to  have  the  same 
effect    as  if    such   deed    had    been   originally    executed,    acknowledged    and 
recorded  according  to  law. 
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Very  careful  and  well-considered  opinions  have  been  delivered  in 
the  case,  both  in  the  Supreme  Court  and  in  the  Court  of  Appeals  of 
the  district,  in  -which  these  various  questions  are  discussed.  The 
Supreme  Court  held  that  the  two  papers  (the  power  of  attorney  and 
the  instrument  executed  in  pursuance  thereof)  were  so  far  valid  as 
to  be  subject  only  to  such  objections  and  defects  of  form  of  execution 
and  acknowledgment  as  could  be  cured  by  legislation,  and  these 
defects  were  cured  by  the  Act  of  Congress ;  that  this  statute  was 
constitutional,  and  that  the  power  of  attorney  was  not  revoked  by 
the  war,  but  was  in  full  force  and  valid  when  the  deed  by  the 
attorney  was  executed.  The  Court  also  thought  the  defence  which 
had  been  set  up,  that  the  complainants  were  at  the  commencement  of 
the  suit  and  thereafter  out  of  possession  and  their  title  denied  by 
the  defendants,  who  were  in  actual  and  full  possession,  was  an 
answer  to  the  bill  for  partition  even  if  there  had  been  no  other 
defence  proved.     The  bill  was  therefore  dismissed. 

The  Court  of  Appeals,  while  discussing  somewhat  the  defence  that 
oomplainants  were  out  of  possession,  did  not  decide  the  case  upon 
that  ground,  but  held  that  the  power  of  attorney  (properly  acknow- 
ledged by  Mrs.  Ransom,  as  above  stated)  duly  conferred  upon  the 
attorney  in  fact  the  legal  power  to  convey  Mrs.  Ransom's  interest  in 
the  land ;  that  the  war  did  not  revoke  the  power ;  that  the  paper 
executed  and  delivered  by  the  attorney  in  fact  was  not  a  conveyance, 
but  only  a  contract  for  the  sale  and  conveyance  of  the  land;  that 
the  Act  of  Congress  did  not  apply  to  such  a  paper ;  and,  lastly,  that 
the  contract  of  sale  was  within  the  scope  of  the  power  of  attorney, 
and  vested  in  the  purchaser  an  equitable  interest  or  estate  which, 
upon  general  equitable  principles,  a  Court  of  equity  would  not  divest 
out  of  the  vendee  in  the  absence  of  fraud,  and  no  fraud  being 
alleged  or  shown,  and  the  purchase  money  having  been  received  by 
Mrs.  Ransom,  equity  would  not  set  aside  the  sale.  We  will  now  state 
the  conclusions  to  which  we  have  come  regarding  these  questions : 

(1)  And,  first,  as  to  the  question  whether  the  power  of  attorney 
executed  by  Lieutenant  Ransom  and  wife  to  George  Gibson  Huntt 
authorised  and  enabled  the  attorney  to  bargain  and  sell  and  convey, 
or  contract  to  convey  by  deed  of  bargain  and  sale,  the  property 
therein  mentioned.       We  think  it  did. 

Under  the  laws  of  Maryland,  which  were  in  force  in  the  district 
of  Columbia  in  1859,  we  think  it  was  then  competent  for  a  married 
woman,  outside  of  the  district,  to  execute,  with  her  husband,  a  power 
of  attorney  to  convey  her  lands  therein,  which,  when  acknowledged 
by  her  according  to  the  statute  relating  to  the  acknowledgment  by 
married  women  of  deeds  conveying  their  real  property  in  the  district, 
thereby  became  a  valid  and  sufficient  instrument  to  authorise  the 
conveyance  by  attorney.  It  is  not  claimed  that  the  acknowledgment  to 
the  power  of  attorney  in  this  case  was  insufficient  in  matter  of  form 
to  comply  with  the  statute  in  that  respect. 

The  real  contention  is,  assuming  the  acknowledgment  to  have 
been  sufficient,  that  a  married  woman  could  not  by  any  manner  of 
acknowledgment  appoint  an  attorney  with  authority  to  convey  her 
lands.     It  is  true  that  by  the  common  law  a  married  woman  could 
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not  convey  an  estate  of  freehold  owned  by  her  unless  by  levying  a 
fine  or  suffering  a  common  recovery.  This  was  altered  by  the  statute 
in  England  of  3  &  4  Will.  IV.  c.  74,  abolishing  fines  and  recoveries, 
and  providing  other  means  for  the  conveyance  of  estates.  In  most, 
if  not  all,  of  the  States  of  the  Union,  statutes  have  been  passed 
providing  for  the  manner  in  which  a  married  woman  can  dispose  of 
her  real  estate.  These  statutes  were  intended  to  and  did  set  aside 
the  technicalities  of  the  common  law,  and  they  provided  some  simple 
and  effectual  method  for  the  transfer  of  the  interests  of  married 
women  in  real  estate.  The  Chief  Justice  of  the  Court  of  Appeals  of 
the  district  of  Columbia,  in  delivering  the  opinion  of  that  Court  in 
this  case  has  cited  several  Maryland  statutes  which  the  Court  holds 
were  in  force  in  this  district  in  1859,  and  those  statutes  are  also  held 
to  provide  for  the  case  of  the  execution  of  a  power  of  attorney  by  a 
married  woman  joined  in  by  her  husband  and  privily  acknowledged 
by  her,  authorising  the  attorney  in  fact  to  convey  her  real  property 
in  the  district. 

This  separate  acknowledgment  is  provided  for  in  probably  all  the 
statutes  of  the  various  States  relating  to  the  subject  of  the  convey- 
ance by  married  women  of  any  interest  they  may  have  in  real  estate. 
It  has  been  said  to  be  the  most  important  and  essential  element  in 
the  method  employed  to  transfer  such  estates. 

The  statutes  referred  to  in  the  opinion  are  the  statutes  of  Mary- 
land of  1715,  o.  47;  1752,  c.  8;  and  1766,  c.  14;  and  in  those 
statutes  the  ceremony  of  the  private  examination  of  the  married 
woman  and  her  voluntary  acknowledgment  of  the  deed  were  made 
substitutes  for  the  private  examination  as  to  her  voluntary  consent 
in  the  levying  of  the  fine  or  the  suffering  of  a  common  recovery. 
After  citing  these  various  statutes  of  Maryland,  and  commenting  upon 
their  provisions  relating  to  conveyances  of  married  women,  the 
Chief  Justice,  in  his  opinion  in  this  case,  says — 

"  These  provisions  of  the  Acts  of  1715  and  1766  were  in  force  in 
"  this  district  in  1859,  and  are  still  in  force,  and  they  were  in  no 
"  respect  repealed  by  or  in  conflict  with  the  Acts  of  Congress  of  the 
"  31st  of  May,  1832  (4  Stat.  520),  and  of  the  20th  of  April,  1838 
"  (5  Stat.  226),  relating  to  the  execution  and  acknowledgment  of  deeds 
"  for  land  in  the  district  of  Columbia.  The  Acts  of  Congress  do  not 
"  profess  to  repeal  the  Acts  of  Maryland  of  1715  and  1766,  or  to  be 
"exclusive  in  their  operation;  but  they  have,  in  some  particulars, 
"not  involved  here,  amplified  and  extended  the  provisions  of  the 
"  former  statutes  then  in  force.  And,  construing  these  statutes  all 
"  together,  and  looking  to  the  reason  and  policy  upon  which  they 
"  are  founded,  it  would  seem  to  be  clear  that  in  the  year  1859  and 
"  down  to  the  year  1865  it  was  competent  to  a  femme  covert,  by  a 
"  joint  power  of  attorney  with  her  husband,  duly  executed  and 
"  acknowledged  according  to  the  forms  prescribed  by  the  statute, 
"  to  execute  and  acknowledge  a  valid  deed  of  conveyance  of  her 
"real  estate  situate  in  the  district  of  Columbia.  It  is  well  settled 
"  that  a  power  to  convey  land  must  possess  the  same  requisites,  and 
"observe  the  same  solemnities  in  execution  and  acknowledgment, 
"  as  are  necessary  in  a  deed  directly  conveying  the  land ;   and  that 
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"  a  title  to  land  can  only  be  acquired  and  lost  according  to  the  laws 
"  of  the  place  where  the  land  is  situated  (Clark  v.  Graham,  6  Wheat. 
"577).  In  this  case  the  property  to  be  conveyed  was  specifically 
' '  mentioned  and  described  in  the  power  of  attorney ;  and  the  power 
"  of  attorney  was  executed  and  acknowledged  at  Carlisle,  in  the 
"  State  of  Pennsylvania,  by  husband  and  wife,  under  their  hands 
"  and  seals,  and  the  acknowledgment  and  authentication  of  the 
' '  instruments  were  in  all  respects  in  accordance  with  the  provisions 
"  of  the  statutes  in  force  in  the  district  of  Columbia,  providing  the 
' '  manner  and  form  in  which  the  real  estate  of  femmes  covert  could 
"be  conveyed.  Indeed,  we  do  not  understand  that  the  statutory 
"  requirement,  in  respect  to  the  form  of  acknowledgment  and 
"  authentication  thereof,  is  a  matter  of  objection.  The  terms  of  the 
"  statutes  '  any  grantor  or  bargainer  of  any  lands  or  tenements,' 
"  being  out  of  the  province;  or  '  any  person  Or  persons  conveying,' 
"  &c.  ;  'not  residing  in  the  province  at  the  time,'  &c,  'may 
"  '  acknowledge  said  deed  by  letter  of  attorney,  well  and  sufficiently 
"  '  proved,'  &c.,  are  sufficient  to  embrace  femmes  coverts,  authorised 
"to  sell  and  convey  their  real  estate.  If  not,  then  the  husband 
"  could  not  sell  and  convey  by  power  of  attorney,  free  of  the  con- 
' '  tingent  right  of  dower  of  his  wife ;  for  if  the  wife  could  not  acknow- 
' '  ledge  by  power  of  attorney  a  deed  for  the  conveyance  of  her  own 
"  real  estate,  she  would  be  equally  unable  to  acknowledge,  by  power 
"  of  attorney,  a  deed  for  the  relinquishment  of  dower  in  the  lands 
"  of  her  husband.  Such  disability,  we  think,  was  never  intended  by 
"  the  Legislatures  passing  the  statutes  to  which  we  have  referred 
"  to  be  fixed  upon  femmes  coverts,  having  lands  with  right  to  convey 
"  the  same." 

We  give  great  weight  to  the  views  expressed  by  the  Chief  Justice 
in  regard  to  these  statutes  of  Maryland  because,  as  is  well  known, 
he  occupied  for  many  years  a  seat  upon  the  bench  as  Chief  Justice  of 
the  Court  of  Appeals  of  that  State,  and  is  specially  familiar  with  its 
laws  and  the  construction  given  them  by  the  Courts  of  the  State. 
In  addition  to  such  circumstances,  and  from  a  perusal  of  the  various 
statutes  cited,  our  own  judgment  concurs  with  the  Court  of  Appeals 
upon  this  question.  We  think  a  clear  implication  arises  from  the 
provisions  of  these  Acts  that  a  power  of  attorney  such  as  has  been 
described,  and  acknowledged  as  already  mentioned,  was  good  in 
1859  in  this  district.  We  can  think  of  no  good  reason  for  excluding 
such  implication.  Where  the  person  is  by  the  statute  allowed  to 
do  the  principal  thing  directly,  we  think  she  could  do  it  by  power 
of  attorney  as  described  in  this  case.  The  power  to  convey  includes 
in  such  case  the  power  to  appoint  another  to  do  the  same  thing. 
We  therefore  agree  with  the  views  expressed  by  some  of  the  text 
writers,  where  power  is  given  by  statute  to  married  women  to  convey 
their  interest  in  real  estate  where  their  husbands  join  in  the  convey- 
ance and  where  the  private  examination  is  made,  that  in  such  cases 
the  right  of  the  wife  to  dispose  of  it  by  power  of  attorney  joined  in 
by  her  husband  and  where  she  was  privately  examined,  <fec.,  would 
naturally  be  implied.  The  common  law  which  incapacitates  a  married 
woman  from  making  a  contract  in  general  is  so  far  altered  by  the 
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statute  as  to  permit  her  to  execute  a  power  of  attorney,  and  to  therein 
contract  to  ratify  his  acts,  instead  of  conveying  directly,  as  the 
statute  in  terms  provides.  (See  Washburn  on  Real  Property,  4th 
edition,  vol.  3,  p.  258.)  The  author  there  says — ■"  It  is  laid  down 
"  unqualifiedly  in  some  of  the  States  that  a  married  woman  cannot  make 
"  a  valid  power  of  attorney,  even  jointly  with  her  husband,  to  make 
' '  a  deed  of  her  interest.  But  it  is  difficult  to  perceive  any  reason 
' '  for  the  rule  where  she  can  do  the  principal  thing  herself ;  and  such 
"  a  right  is  clearly  recognised  by  statute  in  Massachusetts.  A  similar 
"right  is  also  recognised  by  statute  in  New  York."  We  do  not 
think  the  aid  of  a  statute  is  necessary.  When  the  power  is  given 
her  by  law  to  convey  directly,  she  can  by  the  same  ceremonies 
authorise  another  to  do  the  act  for  her.  The  reasoning  which  would 
prevent  it  is,  we  think,  entirely  too  technical,  fragile,  and  refined 
for  constant  use.  It  is  said  in  Story  on  Agency,  sec.  6 — "  So  in 
' '  regard  to  married  women,  ordinarily  they  are  incapable  of  appoint- 
"  ing  an  agent  or  attorney;  and  even  in  case  of  a  joint  suit  at  law, 
' '  an  appointment  of  an  attorney  by  a  married  woman  is  void ;  and 
"  her  husband  may  make  an  attorney  for  both.  But  where  a 
"  married  woman  is  capable  of  doing  an  act,  or  of  transferring 
"  property  or  rights  with  the  assent  of  her  husband,  there,*  perhaps, 
"  she  may,  with  the  assent  of  her  husband,  appoint  an  agent  or 
"  attorney  to  do  the  same."  In  this  case  we  hold  that,  as  the  wife 
was  capable  of  conveying  her  real  estate  in  Washington  in  1859  by 
a  deed  properly  executed  and  acknowledged  by  her  privily,  &c.,  and 
joined  in  by  her  husband,  she  could  accomplish  the  same  thing  by 
authorising  another  to  convey  for  her,  where  the  authority  was  joined 
in  by  her  husband,  and  the  required  private  examination,  &c, 
made. 

The  Court  of  Appeals  of  Maryland  has  never,  so  far  as  we  can 
discover,  construed  the  statutes  above  cited  in  any  manner  opposed 
to  the  views  expressed  by  the  Court  of  Appeals  of  this  district  in 
this  case.  The  cases  of  Webster's  Lessees  v.  Hall,  2  Harr.  &  M'H. 
19  ;  Flannigan  v.  Young,  2  Harr.  &  M'H.  38 ;  H  oiling  sworth  v. 
M'Donald,  2  Harr.  &  Johns.  230 ;  and  Lawrence  v.  Heister,  3  Harr. 
&  Johns. '371,  in  which  the  above-named  statutes  are  referred  to, 
were  all  cases  where  deeds  had  been  executed  and  where  the  acknow- 
ledgment of  either  the  wife  or  the  husband  was  held  to  be  defective 
under  the  provisions  of  these  statutes.  In  some  of  the  cases  it  was 
said  to  be  necessary,  in  order  to  pass  the  interest  of  the  wife  in  her 
land,  that  she  and  her  husband  must  join  in  the  deed  as  grantors, 
which  must  be  properly  acknowledged,  &c.  This  statement  was  not 
made  as  descriptive  of  the  only  method  by  which  a  married  woman 
could  convey  her  land,  but  was  made  in  relation  to  the  defective 
manner  in  which  the  deed  of  conveyance  was  executed  in  the  particu- 
lar case,  which  was  the  case  of  a  deed  defectively  acknowledged  under 
the  statute.  No  decision  has  been  cited  by  counsel  for  the  appellants 
from  the  Courts  of  Maryland  which  is  inconsistent  with  or  opposed 
to  the  construction  given  to  these  statutes  by  the  Court  below. 

In  Holliday  v.  Daily,  19  Wall.  606,  610,  the  plaintiff  and  his 
wife  appointed  an  attorney  with  general  power  to  convey  land  which 
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belonged  to  the  husband.  The  attorney,  in  fact,,  subsequently  con- 
veyed the  lands,  and  the  plaintiff  Holliday,  after  such  conveyance, 
alleging  that  he  had  never  received  any  of  the  consideration  money 
recited  in  the  deed,  sued  to  recover  back  the  possession  of  the  land. 
The  only  question  was.  as  to  the  sufficiency  in  law  of  the  power  of 
attorney  from  Holliday  and  wife  to  Hughes,  the  attorney  in  fact, 
and  his  deed  thereunder,  to  pass  the  title  of  the  husband.  It  was 
held  that  the  power  was  sufficient,  the  Court  saying,  "  Here  the 
"  object,  and  the  sole  object,  of  the  power  was  to  enable  the  attorney 
"  to  pass  the  title  freed  from  any  possible  claim  of  the  wife;  and  under 
"  the  law  of  Colorado  that  result  could  be  accomplished  by  the  deed 
"  of  the  husband  alone  as  fully  without  as  with  her  signature." 
What  was  said  by  the  learned  justice  in  delivering  the  opinion  of  the 
Court  in  that  case  in  regard  to  the  manner  in  which  the  interest  of 
married  women  in  real  estate  could  be  conveyed  was  not  necessary  to 
the  decision  of  the  case,  the  point  decided  being  that,  considering  its 
form,  the  power  of  attorney  signed  by  the  husband  and  wife  was 
valid  to  convey  his  interest  in  the  real  property. 

Finally,  upon  this  branch  of  the  case,  we  also  concur  with  the 
lower  Court  in  holding  that  the  first  section  of  the  Act  of  Congress 
already  mentioned  contains  a  clear  legislative  recognition  of  the  right 
to  make  this  power  of  attorney.  In  this  case  we  think  this  fact  is 
entitled  to  exceptional  consideration.  The  Act  was  evidently  drawn 
with  care,  and  it  fully  and  plainly  describes  the  different  defects  of 
the  various  instruments  upon  which  it  was  intended  to  operate. 
Although  the  section  is  quite  long  and  the  phraseology  is  somewhat 
involved,  yet  the  meaning  of  the  section  is  perfectly  clear.  Certain 
provisions  therein  fully  recognise  the  then  existing  right  of  a  married 
woman  to  appoint  jointly  with  her  husband  an  attorney  in  fact  to 
convey  lands  owned  by  her  in  this  district,  and  language  is  used  for 
the  purpose  of  curing  certain  named  defects  which  might  exist  in 
the  execution  or  acknowledgment  of  such  a  paper.  Speaking  of  the 
acknowledgment,  the  statute,  in  the  first  section,  proceeds  in  this 
way,  "  And  provided,  also,  that  when  the  power  of  attorney  shall 
"have  been  executed  by  a  femme  covert,  the  same  shall  be  effectual 
' '  and  sufficient  if  there  shall  have  been  such  an  acknowledgment  of  the 
"  same  as  would  be  sufficient,  under  the  provisions  of  this  Act,  to 
' '  pass  her  estate  and  interest  therein  were  she  a  party  executing  the 
"  deed  of  conveyance,  the  record  and  copy  thereof  of  any  deed  recorded 
"  as  aforesaid  to  be  evidence  thereof,  in  the  same  manner  and  to 
"  have  the  same  effect  as  if  such  deed  had  been  originally  executed, 
"  acknowledged,  and  recorded  according  to  law."  It  had  already 
been  provided  in  the  section  "  that  the  certificate  of  acknowledgment 
"by  a  femme  covert  shall  show  that  the  acknowledgment  was  made 
' '  '  apart  '  or  '  privily '  from  her  husband,  or  use  some  other  term 
"  importing  that  her  acknowledgment  was  made  out  of  his  presence, 
"  and  also  that  she  acknowledged  or  declared  that  she  willingly 
"  executed  or  that  she  willingly  acknowledged  the  deed,  or  that  the 
"  same  was  her  voluntary  act,  or  to  that  effect." 

The  acknowledgment  attached  to  the  power  of  attorney  in  this 
case  was  sufficient  under  the  provisions  of  this  Act  to  pass  the  estate 
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and  interest  of  Mrs.  Ransom  if  she  had  been  a  party  executing  a  deed 
conveying  her  real  estate  in  the  district. 

Upon  a  consideration  of  all  the  circumstances ,  we  have  no  doubt 
that  the  power  of  attorney  in  question  was  properly  executed  and 
acknowledged,  and  that  it  authorised  the  person  named  therein  as 
attorney  in  fact  to  convey  Mrs.  Ransom's  real  estate  situated  in  this 
district. 

(2)  The  next  question  which  arises  is  whether  this  power  of 
attorney  was  revoked  by  the  war  which  broke  out  between  the  two 
sections  of  the  country  in  1861. 

Lieutenant  Ransom,  although  one  of  the  last  officers  to  go  out, 
did  resign  his  commission  in  the  army  of  the  United  States,  and 
went  south  and  entered  the  army  of  the  Confederacy,  in  which, 
before  the  close  of  the  war,  he  attained  high  rank.  His  wife  followed 
him,  so  that  during  the  war  they  were  both  inside  the  lines  of  the 
Confederacy. 

We  are  of  opinion  that  the  war  did  not  revoke  the  power  of 
attorney  executed  by  Mrs.  Ransom  and  her  husband.  It  is  not  every 
agency  that  is  necessarily  revoked  by  the  breaking  out  of  a  war 
between  two  countries,  in  which  the  principal  and  agent  respectively 
live.  Certain  kinds  of  agencies  are  undoubtedly  revoked  by  the 
breaking  out  of  hostilities.  Agents  of  an  insurance  company,  it  is  said, 
would  come  within  that  rule  (Insurance  Company  v.  Davis,  95  U.S. 
425,  429).  In  that  case  Mr.  Justice  Bradley,  in  delivering  the 
opinion  of  the.  Court,  said — 

"  That  war  suspends  all  commercial  intercourse  between  the 
"  citizens  of  two  belligerent  countries  or  States,  except  so  far  as  may 
"  be  allowed  by  the  Sovereign  authority,  has  been  so  often  asserted 
"  and  explained  in  this  Court  within  the  last  fifteen  years  that  any 
"  further  discussion  of  that  proposition  would  be  out  of  place.  As  a 
"  consequence  of  this  fundamental  proposition,  it  must  follow  that  no 
"  active  business  can  be  maintained,  either  personally  or  by  corre- 
"  spondence,  or  through  an  agent,  by  the  citizens  of  one  belligerent 
"with  the  citizens  of  the  other.  The  only  exception  to  the  rule 
"  recognised  in  the  books,  if  we  lay  out  of  view  contracts  for  ransom 
"  and  other  matters  of  absolute  necessity,  is  that  of  allowing  the 
"  payment  of  debts,  to  an  agent  of  an  alien  enemy  where  such  agent 
"resides  in  the  same  State  with  the  debtor.  But  this  indulgence  is 
"  subject  to  restrictions.  In  the  first  place,  it  must  not  be  done  with 
"the  view  of  transmitting  the  funds  to  the  principal  during  the 
"  continuance  of  the  war;  though,  if  so  transmitted  without  the 
"  debtor's  connivance,  he  will  not  be  responsible  for  it." 

The  learned  judge  then  adds  that,  in  order  to  the  subsistence  of 
the  agency  during-the  war,  it  must  have  the  assent  of  the  parties. 

These  remarks  were  made  in  relation  to  the  case  then  before  the 
Court,  which  was  an  action  on  a  policy  of  life  insurance  issued  by  a 
New  York  corporation  before  the  war  upon  the  life  of  Davis,  a 
citizen  and  resident  of  the  State  of  Virginia.  The  premiums  were 
regularly  paid  until  the  beginning  of  the  war,  the  last  one  having 
been  made  on  28th  December,  1860.  Previous  to  the  war  .the  com- 
pany had  an  agent  residing  in  Petersburg,  Virginia,  where  the  assured 
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also  resided,  and  premiums  on  the  policy  had  been  paid  him  in 
the  usual  way.  About  a  year  after  the  war  broke  out  the  agent 
entered  the  Confederate  service,  and  remained  there  until  the  close 
of  the  war.  An  offer  of  payment  of  the  premium  due  in  December, 
1861,  was  made  to  the  agent,  which  he  declined  to  receive,  alleging 
that  'he  had  received  no  receipts  from  the  company,  and  that  the 
money,  if  he  did  receive  it,  would  be  confiscated  by  the  Confederate 
Government.  He  testified  that  he  refused  to  receive  any  premiums, 
had  no  connection  with  the  company  during  the  war,  and,  after 
it  terminated,  did  not  resume  his  agency.  Davis  died  in  September, 
1867.  The  plaintiff  below  was  assignee  of  the  policy,  and  claimed 
to  recover  the  amount  of  $10,000,  on  the  ground  that  he  was  guilty 
of  no  laches,  and  that  at  the  close  of  the  war  the  policy  revived.  The 
judge  instructed  the  jury  that,  if  the  assured  was  ready  and  offered 
to  pay  his  premium  to  the  agent  in  Virginia  after  the  breaking  out 
of  the  war,  there  was  no  forfeiture  of  the  policy  although  the  agent 
refused  to  receive  the  money,  if  within  a  reasonable  time  after  the 
war  he  endeavoured  to  pay  his  premium  and  the  company  refused  to 
receive  it.  The  defendant  contended  that  the  war  put  an  end  to 
the  agency,  and  that  the  offer  to  pay  the  premium  to  the  former 
agent  was  of  no  validity,  and  the  failure  to  pay  rendered  the  policy 
void.  This  Court  held  that  the  case  was  nearly  on  all  fours  with 
that  of  the  New  York  Life  Assurance  Company  v.  Statham,  93  U.S. 
24,  but  the  point  as  to  the  supposed  power  of  an  agent  of  a  company 
in  the  adhering  States  to  receive  premiums  in  a  State  in  insurrection 
after  the  war  broke  out  not  having  been  specially  adverted  to  in 
the  opinion  of  the  Court  in  that  case,  it  was  particularly  considered 
in  the  Davis  case,  as  above  quoted  from.  It  was  in  relation  to  such 
an  agency  that  the  remarks  were  made.  Agents  of  a  life  insurance 
company  are  undoubtedly  engaged  in  the  active  business  of  their 
principal.  Their  duty  is  to  receive  the  premiums  for  all  policies 
obtained  by  them,  and  to  transmit  such  premiums  to  the  home  office. 
The  prompt  transmission  of  such  premiums  is  a  necessity  for  the 
successful  prosecution  of  the  business  of  the  company.  Upon  their 
receipt  the  company  is  able  to  invest  them  in  some  interest-bearing 
security,  and  thus  provide  funds  for  the  ultimate  payment  of  the 
policy  when  it  matures.  It  is  easy  to  see  that  active  and  con- 
tinuous business  of  such  a  nature  could  not  be  carried  on  during  a 
war  where  the  principal  and  the  agent  reside  in  the  different  countries 
engaged  in  such  war. 

In  the  case  of  Kershaw  v.  Kelsey,  100  Mass.  561,  the  general 
subject  of  contracts  and  business  entered  into  and  transacted  between 
the  citizens  of  the  different  States  at  war  with  each  other  is  examined, 
and  the  question  treated  with  great  care  by  Mr.  Justice  Gray  in 
delivering  the  opinion  of  the  Supreme  Judicial  Court  of  Massachusetts, 
and  numerous  authorities  are  referred  to  and  commented  upon  in 
the  opinion.  In  the  course  of  that  opinion  it  was.  said,  at  page  572 — 
"  The  result  is  that  the  law  of  nations,  as  judicially  declared,  pro- 
"  hibits  all  intercourse  between  citizens  of  the  two  belligerents  which 
' '  is  inconsistent  with  the  state  of  war  between  their  countries ;  and 
"  that  this  includes  any  act  of  voluntary  submission  to  the  enemy  or 
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"  receiving  his  protection,  as  well  any  act  or  contract  which  tends 
"  to  increase  his  resources;  and  every  kind  of  trading  or  commercial 
"  dealing  or  intercourse,  whether  by  transmission  of  money  or  goods, 
"  or  orders  for  the  delivery  of  either,  between  the  two  countries, 
"  directly  or  indirectly,  or  through  the  intervention  of  third  persons 
"  or  partnerships,  or  by  contracts  in  any  form  looking  to  or  involving 
"  such  transmission,  or  by  insurances  upon  trade  with  or  by  the 
"  enemy.  Beyond  the  principle  of  these  cases  the  prohibition  has 
"  not  been  carried  by  judicial  decision.  The  more  sweeping  state- 
' '  ments  in  the  textbooks  are  taken  from  the  dicta  which  we  have 
"  already  examined,  and  in  none  of  them  is  any  other  example  given 
"  than  those  just  mentioned.  At  this  age  of  the  world,  when  all 
"  the  tendencies  of  the  law  of  nations  are  to  exempt  individuals  and 
"  private  contracts  from  injury  or  restraint  in  consequence  of  war 
"between  their  Governments,  we  are  not  disposed  to  declare  such 
"  contracts  unlawful  as  have  not  been  heretofore  adjudged  to  be 
"  inconsistent  with  a  state  of  war." 

Under  the  circumstances  of  this  case,  we  think  the  attorney  in 
fact  had  the  right  to  make  the  conveyance  he  did.  It  was  not  an 
agency  of  the  class  such  as  is  mentioned  in  Insurance  Company  v. 
Davis,  supra,  and  was  not  necessarily  revoked  and"  avoided  by  the 
war.  Where  it  is  obviously  and  plainly  against  the  interest  of  the 
principal  that  the  agency  should  continue,  or  where  its  continuance 
would  impose  some  new  obligation  or  burden,  the  assent  of  the  prin- 
cipal to  the  continuance  of  the  agency  after  the  war  broke  out  will 
not  be  presumed,  but  must  be  proved  either  by  his  subsequent  rati- 
fication or  in  some  other  manner.  And,  on  the  other  hand,  where 
it  is  the  manifest  interest  of  the  principal  that  the  agency  constituted 
before  the  war  should  continue,  the  assent  of  the  principal  will  be 
presumed.  Or,  if  the  agent  continues  to  act  as  such,  and  his  so 
acting  is  subsequently  ratified  by  the  principal,  then  those  acts  are 
just  as  valid  and  binding  upon  the  principal  as  if  no  war  had  inter- 
vened {Insurance  Company  v.   Davis,  supra). 

It  is  entirely  plain,  as  we  think,  that  the  mere  fact  of  the  break- 
ing out  of  a  war  does  not  necessarily  and  as  a  matter  of  law  revoke 
every  agency.  Whether  it  is  revoked  or  not  depends  upon  the 
circumstances  surrounding  the  case  and  the  nature  and  character  of 
the  agency.  This  case  shows  that  in  1859,  at  the  time  when  the 
power  of  attorney  was  executed,  Lieutenant  Ransom  and  his  wife 
were  desirous  of  realising  their  share  of  the  value  of  the  land  in 
controversy.  It  was  vacant,  unimproved  land  in  the  city  of  Wash- 
ington, and  the  charge  for  taxes  was  quite  burdensome.  The  parties 
desired  to  realise  the  money.  No  sale  of  the  property  was  effected 
from  that  time  until  the  latter  part  of  1864  or  early  part  of  1865. 
There  is  no  evidence  of  any  such  change  of  circumstances  as  would 
naturally  suggest  a  revocation  of  the  authority  to  sell,  but,  on  the 
contrary,  the  testimony  is,  otherwise.  It  appears  to  have  been  to 
the  interest  of  all  parties  to  sell,  and  thus  to  free  themselves  from  a 
constant  source  of  expense.  In  addition  to  that,  the  evidence  is  clear 
and  sufficient  that  after  the  sale  the  action  of  the  attorney  in  fact 
of  Mrs.  Ransom  was  ratified,  and  confirmed  by  her  by  the  receipt  of 
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her  share  of  the  purchase-money  or  its  expenditure  for  her  benefit, 
and  with  her  assent  and  approval.  Her  sister,  Mrs.  Gibson,  testified 
that  Mrs.  Ransom's  share  of  the  purchase-money  was  either  paid 
over  to  her  or  expended  for  her  at  her  direction.  This  full  and 
complete  ratification  of  the  act  of  the  agent  shows  conclusively  the 
assent  of  the  principal  to  the  continuance  of  the  agency  notwithstand- 
ing the  war.  Some  criticism  is  made  upon  this  testimony  of  Mrs. 
Gibson  because,  after  the  passage  of  so  many  years,  she  is  unable 
to  state  definitely  which  course  was  pursued,  whether  the  money  was 
paid  to  Mrs.  Ransom,  or  whether  it  was  expended  for  her  at  her 
direction.  We  think  the  criticism  is  not  well  founded.  Mrs..  Gibson 
might  well  have  been  able  to  state  with  absolute  certainty  that  she 
either  paid  the  money  to  Mrs.  Ransom  or  expended  it  for  her  at 
her  direction,  and  yet  after  this  lapse  of  time  she  might  also  be 
unable  to  state  with  like  certainty  which  of  the  courses  was  pursued. 
It  is  perfectly  possible  for  a  witness  to  be  certain  of  the  ultimate 
fact  and  yet  to  have  forgotten  the  intermediate  facts  upon  which  the 
ultimate  fact  was  based. 

Here  we  have  a  power  of  attorney  properly  executed  for  the  pur- 
pose of  selling,  among  other  lots,  this  real  estate  in  question,  and  a 
state  of  circumstances  which  fairly  shows  that  it  was  for  the  benefit 
and  interest  of  the  principal  that  such  real  estate  should  be  sold  at 
the  time  the  sale  in  fact  occurred ;  we  have  also  the  principal's  receipt 
of  her  share  of  the  purchase-money  in  1865,  with  full  knowledge  of 
all  the  facts,  and  her  acquiescence  in  and  approval  of  the  action  of 
her  attorney  up  to  the  time  of  her  death  in  February,  1881.  Upon 
these  facts,  we  think  it  clear  that  the  instrument  executed  by  the 
attorney  in  fact  was  as  valid  and  effectual  as  if  no  war  had  inter- 
vened. The  ratification  of  the  act  of  the  attorney  was  full  and 
complete.  It  recognised  and  assented  to  the  continued  existence  of 
the  agency.  The  purchase-money  for  the  land  was  received  by  the 
principal,  and  to  permit  her  heirs  after  her  death  to  repudiate  the 
transaction  on  the  ground  that  the  power  of  attorney  had  been 
revoked  would  be  at  war  with  every  principle  of  equity  and  fair 
dealing.  This  principle  applies  as  strongly  in  the  case  of  a  married 
woman  as  in  any  other,  and  it  will  not  permit  her,  or,  upon  her 
death,  her  heirs  at  law,  to  repudiate  a  transaction  the  benefits  of 
which  she  received  with  full  knowledge  of  the  circumstances  attending 
it,  and  yet  claim  to  recover  an  estate  which  had  been  sold  with  her 
authority,  and  the  purchase-money  for  which  had  been  paid  to  her 
(Bein  v.  Heath,  6  How.  228,  247;  Bank  v.  Partee,  99  U.S.  325, 
329).  Bedford  v.  Burton,  106  U.S.  338,  considers  generally  the 
obligation  of  married  women  to  do  equity  under  circumstances  some- 
what similar  in  principle  to  the  present  case. 

Nor  does  the  Act  of  Congress  of  17th  July,  1862,  c.  189,  12  Stat. 
589,  to  suppress  insurrection,  &c,  have  any  effect  upon  the  sales, 
transfers,  or  conveyance  of  the  estate  and  property  of  persons  in 
rebellion  after  23rd  September,  1862,  except  as  to  the  United  States. 
As  against  that  Government,  the  transfers  of  property  liable  to  seizure 
were  null  and  void ;  they  were  not  void  as  between  private  parties  or 
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against  any  other  party  than  the  United  States  (Conrad  v.  Waptes, 
96  U.S.  279,  288). 

(3)  Even  though  the  power  of  attorney  were  valid  and  had  not 
been  revoked  by  the  war,  it  is  objected  that  the  instrument  executed 
by  the  attorney  in  fact  conveyed  no  title,  but  at  best  was  a  mere 
contract  of  sale;  and 

(4)  That  this  objection  is  not  cured  by  the  Act  of  Congress  above 
set  forth. 

These  two  questions  may  be  considered  together;  and  it  makes 
no  difference  in  the  result  whether  the  instrument  be  construed  as 
conveying  a  legal  title  or  an  equitable  title  only. 

Some  of  the  justices  of  this  Court  concur  in  opinion  with  the 
Court  of  Appeals  that,  taking  all  the  provisions,  of  the  instrument 
together,  it  did  not  amount  to  a  deed  of  conveyance,  but  only  to  an 
agreement  to  convey  made  by  an  attorney  who  was  authorised  by 
his  power  to  make  a  conveyance.  In  that  aspect  of  the  case,  the 
instrument  would  convey  an  equitable  title,  which  would  afford  a 
good  defence  to  this  bill ;  and  it  would  be  unnecessary  to  invoke  the 
curative  Act  of  Congress. 

But  a  majority  of  this  Court  is  of  opinion  that  the  instrument 
was  in  the  nature  of  a  conveyance  of  the  legal  title,  though  defec- 
tively executed,  and  that  it  came  within  the  provisions  of  the  Act, 
and  the  defect  was  thereby  cured. 

We  agree  generally  that,  although  there  are  words  of  conveyance 
in  prasenti  in  a  contract  for  the  purchase  and  sale  of  lands,  still,  if 
from  the  whole  instrument  it  is  manifest  that  further  conveyances 
were  contemplated  by  the  parties,  it  will  be  considered  an  agreement 
to  convey  and  not  a  conveyance.  The  whole  question  is  one  of 
intention  to  be  gathered  from  the  instrument  itself  (Jackson  v. 
Moncrief,  5  Wend.  26;  Ogden  v.  Brown,  33  Penn.  St.  247;  Phillips 
v.  Swank,  120  Penn.  St.  76). 

Looking  at  the  instrument  executed  by  the  attorney,  it  will  be 
seen  that  he  refers  to  and  annexes,  the  power  of  attorney  executed  to 
him  by  Robert  Ransom,  jun.,  and  Mrs.  Ransom,  his  wife,  states  the 
consideration  received  by  him  from  Mr.  Tayloe,  acknowledges  its 
receipt,  and  then  acknowledges  that  he  has  "  bargained  and  sold 
"  to  Mr.  B.  0.  Tayloe,  his  heirs  and  assigns,  all  the  right,  title,  and 
"estate  of  them,  the  said  Robert  Ransom,  jun.,  and  Mary  Ransom, 
"  being  one  undivided  third  part  of,  in,  and  to  "  the  various  pieces 
of  ground,  including  the  ground  in  question,  and  then  adds,  "  with 
"  the  improvements  and  appurtenances."  Stopping  here  and  con- 
struing the  language  of  the  instrument,  there  can  be  no  question  that 
it  was  executed  as  a  conveyance  of  the  interest  of  the  principals  in 
the  land,  and  was  intended  as  such  by  the  attorney  in  fact.  Although 
the  instrument  shows  an  intention  on  the  part  of  the  attorney  to 
convey  the  title  of  his  principals,  yet,  instead  of  signing  their  names 
by  himself  as  attorney,  he  signs  his  own  name,  preceding  the  signa- 
ture with  the  statement,  "  In  testimony  whereof,  I  have  hereunto  set 
"my  hand  and  seal  this  29th  day  of  November,  1864."  This  is  one 
of   the    defective   executions    of    an    instrument   under    a    power   of 
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attorney  spoken  of  in  the  Act  of  Congress.  It  is  alleged,  however, 
that  the  following  language,  which  appears  at  the  end  of  the  instru- 
ment executed  by  Huntt,  changes  the  character  of  that  instrument 
and  shows  that  it  was  not  intended  as  a  conveyance,  but  as  a  simple 
contract  of  sale.  The  language  referred  to  comes  immediately  after 
the  words  "with  the  improvements,  and  appurtenances,"  and  is  as 
follows  :■ — "  And  I  hereby  further  agree  in  behalf  of  said  Robert  and 
"  Mary  Ransom  that  they  shall  and  will,  as  soon  as  convenient, 
"  make  and  execute  a  proper  deed  of  conveyance  of  said  premises  to 
"  said  Benjamin  0.  Tayloe  in  fee  simple." 

We  do  not  think  this  language  changes  the  effect  of  the  prior 
portion  of  the  instrument,  nor  does  it  show  that  the  intention  of  the 
person  executing  it  was  simply  to  enter  into  a  contract  of  sale.  He 
is  the  only  one  who  signs  it.  The  instrument  shows  that  he  is 
executing  it  as  an  attorney  in  fact  and  by  virtue  of  the  power  of 
attorney  annexed  to  the  instrument.  Although  he  assumes  herein 
to  bargain  and  sell  (in  legal  effect  to  convey)  to  Mr.  Tayloe,  his  heirs, 
and  assigns,  all  the  right,  title,  and  estate  of  his  principals,  being  a 
one  undivided  third  part  of  the  real  estate  in  question ;  yet  he  also 
agrees  in  the  same  instrument,  in  addition  to  the  conveyance  by 
himself  of  the  title  of  his  principals,  to  also  obtain  from  them  a 
deed  of  the  same  premises.  This  portion  of  the  instrument  is  a 
contract  in  the  nature  of  a  covenant  for  further  assurance.  It  may 
well  be  that  the  grantee,  Mr.  Tayloe,  while  taking  the  conveyance 
from  the  attorney  in  fact  and  paying  the  full  consideration  for  the 
land,  would  also  desire  to  obtain  a  deed  conveying  the  same  title 
and  executed  by  the  parties  in  question.  This  desire  may  easily  be 
understood,  even  upon  the  assumption  that  the  instrument  executed 
by  virtue  of  the  power  of  attorney  was  intended  to  convey  the  title. 
Such  a  deed  would  remove  all  possible  question  which  would  in  any 
event  arise  based  upon  the  fact  that  the  conveyance  was  executed  by 
an  attorney  instead  of  by  a  principal.  The  agreement  to  obtain  a 
conveyance  from  his  principals  is  entirely  consistent  with  the  prior 
portion  of  the  instrument,  in  which  the  attorney  assumes  to  convey 
the  title  by  virtue  of  the  power  of  attorney  which  he  annexes.  If  the 
attorney  had,  instead  of  agreeing  on  behalf  of  his  principals  that 
they  should  make  and  execute  a  proper  deed  of  conveyance  of  the 
premises,  agreed  that  he  would  himself  at  some  future  time  make 
such  a  deed,  a  different  question  would  be  presented;  for  in  that 
case,  taking  the  whole  instrument  together,  it  might  be  argued  that 
there  was  no  intention  at  that  time  to  convey  the  title.  But  where, 
in  addition  to  conveying  the  title  himself  by  apt  words  clearly 
expressed,  he  simply  agrees  to  also  procure  a  proper  deed  from  his 
principals  at  some  future  time,  there  is  nothing  inconsistent  in  that 
agreement  with  the  intention  to  himself  convey  the  title  by  virtue 
of  the  power.  Nor  do  we  regard  the  fact  as  material  upon  this  latter 
point  that,  in  the  acknowledgment  of  the  instrument  in  question, 
taken  by  two  aldermen  who  were  ex  officio  justices  of  the  peace,  they 
describe  the  instrument  as  a  certain  contract  of  sale,  and  certify  that 
"  Mr.  Huntt  executed  said  contract  and  acknowledged  the  same  to  be 


WILLIAMS   v.  PAINE.  233 

"  his  act  and  deed."  What  the  aldermen  may  have  regarded  as  the 
legal  effect  of  the  instrument  is  not  of  much  importance,  and  whether 
they  described  it  as  a  contract  of  sale  or  as  a  conveyance  cannot 
alter  the  character  of  the  paper  itself  or  its  legal  effect. 

Being  of  opinion  that  the  paper  was  in  the  nature  of  a  convey- 
ance, we  also  think  that  the  defective  execution  of  the  instrument 
was  cured  by  the  Act  of  Congress.  This  instrument  was  executed  by 
the  attorney  in  fact,  who  acknowledged  the  same  to  be  his  act  and 
deed  instead  of  the  act  and  deed  of  his  principals,  and  the  Act  of 
Congress  provides  that  in  such  case  the  deed  shall  have  the  same 
effect  as  if  such  attorney  in  fact  had  acknowledged  the  deed  to  be  the 
deed  of  the  grantors  (his  principals).  One  or  two  other  defects 
existed  of  a  like  nature,  that  is,  of  a  nature  which  might  be  cured 
by  a  legislative  Act,  and  which  were  cured  by  the  Act  in  question. 

The  statute  applies  where  the  parties  intended  to  convey,  thought 
they  had  conveyed,  and  yet  had  not  complied  with  the  requisites 
necessary  to  make  the  conveyance  in  all  things  effective.  In  such 
case,  especially  where  the  consideration  for  the  instrument  has  been 
received  and  retained,  curative  statutes  may  be  passed  which  give 
validity  to  the  defective  instruments  to  the  same  extent  as  was 
intended  by  the  parties  at  the  time  when  they  were  executed  (Watson 
v.  Mercer,  8  Pet.  88,  110;  Randall  v.  Kreiger,  23  Wall.  137. 

The  chief  objection  to  the  Act,  assuming  that  the  instrument  was 
a  conveyance,  is  that  it  does  not  apply  in  this  case  as  plaintiffs  urge, 
because  at  the  time  when  the  Act  was  passed  the  parties  claiming 
through  this  deed  were  not,  as  plaintiffs  contend,  in  the  actual  pos- 
session of  the  land  covered  by  it.  The  statute  declares  the  instru- 
ment is  to  have  effect  and  validity  to  pass  the  fee  simple  to  the 
estate  intended  to  be  conveyed,,  and  to  bar  dower  in  the  real  estate 
therein  mentioned  "  in  favour  of  parties  in  actual  possession,  claim- 
"  ing  under  and  through  such  deeds."  It  is  said  that  this  limitation 
to  the  parties  in  actual  possession  refers  to  the  time  when  the  Act 
was  passed,  and  if  the  parties  claiming  under  the  deed  were  not  at 
that  time  in  actual  possession  of  the  premises,  the  statute  has  no 
application  to  them.  We  think  the  Act  applies,  if  at  the  time  when 
it  was  passed  the  parties  claiming  under  the  defective  instrument 
were  in  actual  possession  of  the  land ;  and  that  the  Act  also  applies  if 
the  parties  claiming  under  such  instrument  were  not  in  actual  posses- 
sion at  the  time  of  its  passage,  but  subsequently  came  into  such 
possession.  The  Act  cured  the  defects  in  the  instrument  mentioned 
therein  if  when  it  passed  the  parties  were  in  actual  possession,  claim- 
ing under  such  instruments;  and  if  thereafter  ousted  they  could  still 
claim  the  benefit  of  the  Act  even  in  an  attempt  to  regain  possession. 
If  not  in  actual  possession  when  the  Act  was  passed,  they  could  not 
have  the  benefit  thereof  in.  an  attempt  to  obtain  possession  thereafter. 
But  if  thereafter  $iey  were  in  actual  possession,  they  could  defend  that 
possession  under  the  Act,  so  far  as  their  title  depended  upon  defective 
instruments  existing  at  the  time  when  the  Act  was  passed,  and  which 
were  of  a  character  covered  by  its  terms. 

We  think  this  is  a  fair  construction  of  the  Act,  and  that  it  ought 
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to  be  liberally  construed  for  the  purpose  of  obtaining  the  benefits  it 
was  clearly  intended  to  give  in  the  case  of  a  defective  execution  of 
otherwise  valid  instruments.  This  view,  renders  it  unnecessary  to 
decide  as  to  the  validity  of  the  objection  that  these  defendants  were 
not  in  actual  possession  when  the  Act  was  passed.  We  do  not  decide 
whether  they  were  or  not.  They  were  in  actual  and  undisturbed 
possession  at  the  commencement  of  this  suit,  and  they  can  avail  them- 
selves of  the  Act  to  protect  such  possession  and  their  title  under  the 
deed  in  question. 

(5)  The  fifth  objection  taken  we  have  already  answered  in  holding 
that  Mrs.  Ransom  did  in  fact  receive  the  purchase  price  of  her  share 
in  the  land  with  full  knowledge  that  it  was  such  purchase  price,  and 
thereby  ratified  and  confirmed  the  act  of  her  attorney. 

By  this  disposition  of  the  whole  case  upon  the  merits  we  are  not 
to  be  considered  as  deciding  that  parties  situated  as  the  plaintiffs 
were  in  this  case,  out  of  possession,  can  maintain  an  act  for  partition. 
We  have  not  discussed  the  question,  and  do  not  decide  it,  because  it 
was  unnecessary  on  account  of  the  views  we  have  stated  in  relation 
to  the  other  aspects  of  the  case. 

We  are  of  opinion  that  the  complainants  have  failed  to  make  out  a 
cause  of  action,  and  the  judgment  dismissing  the  bill  must  therefore 
be  affirmed. 


[Every  insurance  on  alien  property  by  a  British  subjeet  must  be 
understood  with  this  implied  exception,  that  it  shall  not 
extend  to  cover  any  loss  happening  during  the  existence 
of  hostilities  between  the  respective  countries  of  the  insured 
and  insurers,  e.g.,  capture  by  an  ally  of  Great  Britain.] 

BRANDON    v.    CURLING. 

Court  of  King's  Bench.     1803.  4  East,  410. 

This  action  was  brought  against  the  defendant  as  an  underwriter 
on  a  policy  of  insurance  on  goods  in  the  ship  "Greyhound,"  war- 
ranted an  American  ship,  on  a  voyage  at  and  from  London  to 
Bayonne,  and  the  loss  was  stated  to  have  arisen  by  seizure  and 
detention.  At  the  trial  before  Lord  Ellenborough  at  the  sittings 
after  Hilary  term,  1803,  a  verdict  was  found  for  the  plaintiff  for 
£194  15s.,  subject  to  the  opinion  of  the  Court  on  the  following 
case :  —  . 

The  plaintiff,  being  a  merchant  residing  in  London,  in  the  latter 
end  of  the  year  1792,  received  orders  from  the  persons  averred  to 
be  interested  in  the  goods  insured,  resident  at  Bayonne,  in  France, 
to  purchase  and  ship  for  their  account,  on  commission,  sundry  East 
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India  piece  goods,  which  he  accordingly  purchased  for  them.  These 
goods  were  shipped  by  the  plaintiff  on  board  the  ship  in  question 
(being  a  general  ship)  in  the  port  of  London  in  January,  1793  ;  and 
on  the  4th  of  February,  1793,  the  bills  of  lading  were  signed  by  the 
captain,  and  on  the  following  day  were  forwarded  by  the  plaintiff  to 
the  consignees  of  the  goods  at  Bayonne,  for  whom  the  same  had 
been  purchased  and  shipped,  accompanied  by  invoices  thereof.  On 
the  4th  of  February,  1793,  an  Order  of  Council  of  that  date  was 
signed,  and  on  the  9th  was  published  in  the  Gazette,  which,  after 
reciting  ' ( that  His  Majesty  had  received  intelligence  that  some  ships 
"belonging  to  his  subjects  were  detained  in  the  French  ports, 
"  ordered  that  no  ships  belonging  to  any  of  His  Majesty's  subjects 
"  should  be  permitted  to  enter  and  clear  out  for  any  of  the  ports  of 
"  France,  or  for  the  porte  of  any  country  occupied  by  the  armies 
"  of  France,  until  further  orders ;  and  that  a  general  embargo  or 
"  stop  be  made  of  all  French  ships  then  within,  or  which  hereafter 
"  should  oome  into  any  of  the  ports  of  Great  Britain,  together  with 
' '  all  persons  and  effects  on  board  the  said  ships ;  but  that  the 
' '  utmost  care  be  taken  for  the  preservation  of  the  cargoes  on  board 
"  any  of  the  said  ships,  so  that  no  damage  or  embezzlement  whatso- 
ever be  sustained."  The  policy  was  subscribed  by  the  defendant 
on  the  21st  of  January,  1793.  On  the  11th  of  February,  1793, 
the  said  ship  sailed  from  London  for  Bayonne,  the  captain  having 
first  done  at  London  everything  necessary  by  law  and  the  practice 
of  the  custom  house  to  enable  her  to  sail  from  London  with  an 
intention  of  going  to  Bayonne.  On  the  13th  of  February,  1793, 
she  arrived  at  Gravesend,  and  on  the  following  day  the  captain 
received  from  the  searchers'  office  there,  according  to  the  ordinary 
and  usual  course,  the  cocket  and  other  papers,  which  are  always 
transmitted  from  the  custom  house  in  London  to  Gravesend,  for 
the  purpose  of  being  there  delivered  to  the  captains  of  ships  sailing 
upon  outward  voyages,  and  the  ship  immediately  afterwards  sailed 
from  Gravesend  to  Bayonne.  The  Order  of  Council  for  the  declara- 
tion of  hostilities  between  Great  Britain  and  France  was  signed  by 
His  Majesty's  Privy  Council  on  the  11th  of  February,  1793,  and  on 
the  following  day  was  received  by  the  Commissioners  at  the  custom 
house  in  London.  The  Order  of  Council  declaring  hostilities  against 
France  was  published  in  the  London  Gazette  on  the  12th  of  February. 
In  the  latter  end  of  February  the  captain  was  under  the  necessity 
of  putting  into  Port-Passage,  in  Spain,  and  before  he  could  prosecute 
his  voyage  to  Bayonne,  the  cargo  was  seized  by  officers  acting  under 
the  authority  of  the  King  of  Spain,  and  afterwards  condemned  as 
prize.  The  ship  was  American,  as  warranted,  and  the  persons 
interested  in  the  cargo  were  French  subjects  resident  at  Bayonne 
at  the  time  the  goods  were  ordered,  purchased,  and  shipped,  and 
also  at  tike  time  the  ship  sailed  on  the  voyage  and  at  the  time-  of  the 
capture.  The  question  for  the  opinion  of  the  Court  was — Whether 
the  plaintiff  was  entitled  to  recover  in  this  action?  If  the  Court 
should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover,  the 
verdict  to  stand ;  if  not,  then  a  nonsuit  to  be  entered. 
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■ 

The  case  was  argued  on  a  former  day  in  this  term,  when  many  of 
the  arguments  adduced  in  the  two  last  cases  were  again  urged.  But 
it  will  be  sufficient  to  advert  to  the  principal  grounds  upon  which 
this  case  was  attempted  to  be  distinguished  from  those. 

Giles,  for  the  plaintiff,  first  referred  to  the  dates  of  the  case  to 
show  that  the  contract  was  legal  at  the  time  it  was  made,  the  policy 
having  attached  in  January,  1793,  at  which  time  the  property  of 
the  goods  was  vested  by  the  shipment  in  the  assured,  by  whose 
order  and  at  whose  risk  they  were  shipped ;  and  the  embargo  not 
taking  place  till  the  9th  of  February,  nor  hostilities  declared  till 
the  12th.  And  then  contended  that  the  Court  of  C.B.  in  Furtado 
v.  Sogers,  3  Bos.  &  Pull.  191,  did  not  proceed  upon  the  ground 
that  the  contract  of  insurance  which  was  valid  in  its  inception  (having 
been  made,  like  the  present,  in  the  time  of  peace)  was  vacated 
by  tbe  commencement  of  hostilities  between  the  countries  of  the 
assured  and  insurer  ;  but  that  the  contract  itself  must  be  so  expounded 
as  to  exclude  the  particular  occasion  of  the  loss  in  that  case,  which  • 
was  by  British  capture,  it  not  being  competent  to  any  subject  to 
enter  into  a  contract  to  indemnify  another  against  the  acts  of  his 
own  State ;  and  therefore,  says  Lord  Alvanley,  in  delivering  the 
judgment  of  the  Court  in  that  case,  "  the  law  infers  that  the  contract 
"  contains  an  exception  of  captures  made  by  the  government  of  his 
"  own  country."  (Lord  Ellenborough,  C.J. — Is  it  not  as  much  an 
implied  exception  in  the  contract  to  exclude  captures  by  the  ally 
of  the  British  Government?)  That  question  cannot  be  raised  in 
this  case,  because  the  fact  of  Spain  being  then  an  ally  of  Great 
Britain  vis  not  stated.  The  question,  then,  is  resolvable  into  this, 
whether,  supposing  the  contract  were  legal  at  the  time  it  was  made, 
a  loss  happening  by  a  peril  of  the  sea,  or  any  other  than  by  a 
hostile  act  of  our  own  State,  or  even  of  its  ally,  be  not  recoverable, 
in  time  of  peace,  when  the  plea  of  alien  enemy  cannot  be  interposed 
to  stay  the  action,  nor  any  objection  be  raised  on  account  of  trading 
with  the  enemy?  Now  the  very  form  of  the  plea  of  alien  enemy, 
which  was  resorted  to  in  the  former  action  of  Brandon  v.  Nesbitt, 
6  Term  Report,.  23,  upon  the  same  policy,  shows  that  war  of  itself 
does  not  vacate  an  antecedent  contract  made  with  an  alien  enemy 
before  the  breach  with  his  country,  because  it  is  only  in  stay  of  the 
remedy  and  not  in  bar  of  the  contract.  At  most  the  declaration  of 
war  only  subjected  the  goods  of  the  enemy  to  seizure ;  and  had 
they  been  seized  by  the  King's  authority,  the  underwriters  would 
not  have  been  liable,  because  such  a  seizure  is  not  a  peril  within 
the  policy.  But  the  plaintiff  was  not  under  any  imperative  obliga- 
tion to  seize  them  without  a  special  authority,  even  if  he  had  the 
opportunity  of  doing  so.  Neither  could  he  have  stopped  them  in 
transitu  without  the  assent  of  the  American  captain,  who  before  the 
declaration  of  hostilities  had  signed  the  bills  of  lading  whidi  bound 
him  to  deliver  to  the  consignees  in  France.  Nor  can  this  be  deemed 
to  be  a  policy  to  cover  a  trading  with  the  enemy,  so  far  as  to  bring 
the  case  within  the  principle  of  Potts  v.  Bell,  8  Term  Rep.  548  ; 
for  the  property  in  the  goods  vested  in  the  consignees  upon  the 
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shipment  (vide  Coxe  v.  Harden,  4  East,  211),  which  was  before  the 
war;  and  it  does  not  militate  against  public  policy  for  a  subject 
during  hostilities  to  obtain  payment  from  an  alien  enemy  of  a  debt 
antecedently  due. 

R.  Carr,  contra,  relied  principally  on  the  ground  that  though  the 
shipment  was  made  before  hostilities  declared,  the  goods  were 
exported  afterwards,  which  constituted  either  a  trading  with  the 
enemy,  which  being  illegal,  the  insurance  to  cover  it  must  also  be 
illegal  within  the  case  of  Potts  v.  Bell,  8  Term  Sep.  548 ;  or  it  was 
a  direct  insurance  of  enemy's  goods,  which  was  equally  illegal.  It 
matters  not  whether  the  contract  be  illegal  ab  incipio,  or  become 
so  afterwards  by  the  act  of  the  State;  in  neither  case  can  it  be 
enforced.  After  the  declaration  of  hostilities  it  was  the  duty  of  the 
plaintiff  to  have  done  everything  in  his  power  to  seize  the  goods  or 
stop  the  sailing  of  the  ship ;  he  ought  at  least  to  have  given  notice 
to  the  Government.  He  had  an  opportunity  of  doing  so  from  the 
11th  to  the  14th  before  the  ship  left  Gravesend,  during  which  time 
she  was  not  cleared  nor  documented.  And  he  cited  the  cases  of 
The  "  Elnigheid"  in  March,  1795,  before  the  Privy  Council;  that 
of  The  "  Fortuna  "  in  June,  1795 ;  and  that  of  The  "  Freedem  "  in 
February  the  same  year,  referred  to  in  the  case  of  The  "Hoop," 
(1  Rok  Rep.  Adm.  210,  212,  213),  where,  though  the  shipments 
were  legal,  the  exportation  being  after  notice  of  hostilities  com- 
menced was  deemed  illegal.  And  he  said  that  this  being  enemy's 
property  at  the  time  of  the  ship's  sailing,  the  case  fell  directly  within 
that  of  Bristow  v.  Towers,  6  Term  Rep.  35.  And  he  referred  to 
an  opinion  delivered  by  Valin  (Valin  on  Insur.  Ordin.  3rd  part,  32) 
to  show  the  impolicy  and  incongruity  of  insuring  enemy's  property. 

Giles,  in  reply,  said  that  cases  hitherto  had  only  established  that 
a  subject  could  not  make  a  contract  with  an  alien  enemy,  but  not 
that  he  might  not  execute  one  made  with  him  before  he  became 
such.  That  the  question  as  to  the  period  of  exportation  had  no 
connection  with  the  commencement  of  the  risk  on  the  policy,  which 
attached  from  the  loading  of  the  goods  on  board  at  London;  and 
the  act  of  the  ship  leaving  Gravesend  was  one  in  which  the  plaintiff 
had  no  concern.  The  clearance  was  at  the  custom  house  in  London, 
though  the  documents,  which  were  the  evidence  only  of  that  clearance, 
were  not  sent  till  the  ship  arrived  at  Gravesend.  That  the  cases 
cited  from  the  Admiralty  Reports  were  where  the  goods  seized  were 
claimed  by  the  British  merchants  who  shipped  them  as  their  pro- 
perty ;  and  the  ground  of  condemnation  by  the  Prize  Court  was  that 
they  had  not  done  all  in  their  power  to  resume  possession  of  the 
property  again  after  the  consignees  were  known  to  be  enemies. 

Lord  Ellenborough,  C.J.,  at  the  close  of  the  argument  said  that, 
as  this  case  seems  to  range  itself  within  the  same  principle  as  the 
antecedent  ones  which  were  then  under  consideration,  the  Court 
would  dispose  of  them  all  at  the  same  time. 

Lord  Ellenborough,  C.J.,  now  delivered  the  opinion  of  the  Court. 
This  is  the  case  of  a  policy  of  insurance  on  goods,  purchased  on 
account  of  certain  Frenchmen  and  shipped  for  their  benefit  on  board 
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the  "  Greyhound,"  an  American  ship,  before,  and  actually  exported 
after,  the  declaration  of  hostilities  between  the  countries  of  Great 
Britain  and  France,  in  February,  1793 ;  and  the  question  is — 
Whether  a  policy  of  assurance  on  goods,  effected  in  the  usual  terms 
by  the  plaintiff,  a  British  subject,  under  orders  from  the  French 
subjects,  who  are  averred  to  be  interested  therein,  and  underwritten 
by  the  defendant,  a  British  subject,  be  an  insurance  valid  and 
effectual  in  point  of  law  for  the  purpose  of  covering  such  goods  in 
the  course  of  their  exportation  and  transit  from  Great  Britain  to 
Bayonne  in  France,  in  the  event  which  has  taken  place  of  war  between 
the  two  countries?  And  having,  in  the  judgments  recently  given  by 
us  in  the  cases  of  Eellner  v.  Le  Mesurier  and  Ga/mba  v.  Le  Mesv/rier, 
declared  our  opinion  that  the  general  terms  of  insurance  against 
capture  are  to  be  understood  as  virtually  containing  an  exception  of 
such  captures  as  might  eventually  be  made  by  His  Majesty  and  his 
subjects,  and  against  which  a  British  subject  could  not  consistently 
with  his  public  duty  insure  in  direct  terms,  it  follows  as  a  consequence 
of  the  same  principle  that  wherever  the  generality  of  the  terms  of 
assurance  might  in  their  actual  application  to  the  covering  of  any 
particular  risk  produce,  if  effect  were  given  to  them  in  their  extended 
sense,  a  similar  contravention  of  public  interest,  the  insurance  must 
be  construed  in  such  a  manner  as  to  exclude  the  particular  evient  or 
peril  which  could  not,  for  the  reason  above  mentioned,  be  so  made 
the  subject  of  a  legal  insurance  in  direct  terms  by  a  British  under- 
writer. So  that  where  the  insurance  is  upon  goods  generally,  a 
proviso  to  this  effect  shall  in  all  cases  be  considered  as  engrafted 
therein,  viz.: — "Provided  that  this  insurance  shall  not  extend  to 
' '  cover  any  loss  happening  during  the  existence  of  hostilities  between 
"the  respective  countries  of  the  assured  and  assurer."  Because 
during  the  existence  of  such  hostilities  the  subjects  of  the  one  country 
cannot  allowably  lend  their  assistance  to  protect  by  insurance  the  pro- 
perty and  commerce  of  the  subjects  of  the  other.  And  in  like  manner, 
and  upon  similar  principles  of  public  policy,  the  risk  of  detention  of 
princes,  <fco.,  must  be  understood  to  be  restrained  and  qualified  by 
an  implied  proviso,  "  that  it  shall  not  extend  to  cover  any  loss 
"  happening  in  the  course  of  any  contraband  adventure,  in  which  the 
' '  goods  would  become  liable  to  seizure  as  forfeited  by  the  laws  of 
"this  country."  More  instances  might  be  put  of  similar  implied 
exceptions  which  may  arise  out  of  the  general  terms  of  this  contract, 
but  these  are  sufficient  for  the  present  purpose.  Inasmuch,  therefore, 
as  the  loss  now  in  question  comes  within  the  immediate  scope  and 
terms  of  that  provision  which  we  consider  as  necessarily  to  be  implied, 
in  respect  to  the  eventual  existence  of  hostilities  between  the  respec- 
tive countries  of  the  assured  and  the  assurer,  we  are  upon  this  ground 
of  opinion  that  the  plaintiff  is  not  entitled  to  recover,  but  that  a 
nonsuit  should  be  entered. 
The  plaintiff  nonsuited. 
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[The  payment,  op  tender  of  payment,  of  premiums  due  on  a  poliey 
of  life  assurance  by  the  assured  to  an  agent  of  the  insur- 
ance company,  who  resides  in  the  same  territory  as  the 
assured,  only  binds  that  company,  if  such  agent  continues 
to  have  due  authority  to  receive  the  premiums.] 

NEW  YORK  LIFE  INSURANCE  COMPANY  v.  DAVIS. 

1877.  95  United  States  Reports,  Supreme  Court,  425. 

1.  New  York  Life  Insurance  Company  v.   Statham  et  al.,  93 

U.S.  24,  reaffirmed. 

2.  Where,  as  in  this  case,  the  legal  effect  of  a  policy  of  insurance 

is  that  the  premiums  shall  be  paid  to  the  company  at  its 
domicile,  the  endorsement  on  the  margin  of  the  instrument, 
that  "  all  receipts  for  premiums  paid  at  agenoies  are  to  be 
"  signed  by  the  president  or  actuary  "  of  the  company,  is 
not  an  agreement  on  its  part  to  vary  the  condition  of  the 
contract,  and  to  make  any  particular  agency  the  legal  place 
of  payment,  but  is  merely  a  notice  to  the  assured  that  he 
must  not  pay  an  agent,  or  at  an  agency,  without  getting  a 
receipt  by  the  president  or  actuary. 

3.  A  resident  of  Virginia,  who  had  been  before  the  war  a  local 

agent  of  a  northern  insurance  company,  refused  to  receive 
the  renewal  premium,  due  28th  December,  1861,  tendered 
him  upon  a  policy  of  insurance  upon  the  life  of  a  resident  of 
that  State.  His  refusal  was  based  upon  the  ground  that  he 
had  received  no  renewal  receipts  from  the  company,  without 
which  he  could  not  receive  the  premium,  and  that  lie  money, 
if  received,  would  be  liable  to  confiscation  by  the  Confederate 
Government.  The  evidence  further  failed  to  show  that  the 
company  had  consented  to  his  continuing  to  act  as  such 
agent  during  the  war,  or  that  he  did  so  continue.  Held, 
that,  waiving  the  consideration  of  any  question  in  regard 
to  the  validity  of  an  insurance  upon  the  life  of  an  alien 
enemy,  such  tender  of  payment  did  not  bind  the  company. 

4.  The  effect  of  a  state  of  war  upon  the  question  of  agency 

discussed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

This  was  an  action  on  a  policy  of  life  insurance  by  the  New  York 
Life  Insurance  Company,  a  New  York  corporation,  before  the  war, 
upon  the  life  of  Sloman  Davis,  a  citizen  and  resident  of  the  State  of 
Virginia.  The  policy  contained  the  usual  condition,  to  be  void  if 
the  renewal  premiums  were  not  promptly  paid.  They  were  regu- 
larly paid  until  the  beginning  of  the  war.  The  last  payment  was 
made  28th  December,   1860.       The  company,  previous  to  the  war, 
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had  an  agent,  A.  B.  Garland,  residing  in  Petersburg,  Va.,  where  the 
assured  also  resided,  and  premiums  on  this  policy  were  paid  to  him 
in  the  usual  way,  he  giving  receipts  therefor,  signed  by  the  president 
and  actuary,  as  provided  on  the  margin  of  the  policy,  which  were 
usually  sent  to  the  agent  about  thirty  days  in  advance  of  the  maturity 
of  the  premium.  About  a  year  after  the  war  broke  out,  the  agent 
entered  the  Confederate  service  as  a  major,  and  remained  in  that 
service  until  the  close  of  the  war. 

Offer  of  payment  of  the  premium  next  due  was  made  to  the  agent 
in  December,  1861,  which  he  declined,  alleging  that  he  had  received 
no  receipts  from  the  company,  and  that  the  money,  if  he  did  receive 
it,  would  be  confiscated  by  the  Confederate  Government.  A  similar 
offer  was  made  to  him  after  the  close  of  the  war,  which  he  also 
declined.  He  testified  that  he  refused  to  receive  any  premiums,  had 
no  communication  with  the  company  during  the  war,  and  after  it 
terminated  did  not  resume  his  agency. 

Sloman  Davis  died  in  September,  1867. 

The  plaintiff  below  was  assignee  of  the  policy,  and  claimed  to 
recover  the  amount  thereof,  $10,000,  upon  the  ground  that  he  was 
guilty  of  no  laches,  and  that  at  the  close  of  the  war  the  policy 
revived. 

It  is  unnecessary  to  state,  in  detail,  the  proceedings  at  the  trial. 
The  plaintiff  contended,  and  the  judge  instructed  the  jury,  in  sub- 
stance that  they  might  infer  from  the  evidence  that  the  place  of 
payment  intended  by  the  parties  was  at  the  residence  of  the  plaintiff, 
and  that,  if  the  company  did  not  furnish  receipts  to  its  agent,  so 
that  the  premiums  could  be  paid  according  to  the  terms  of  the 
policy,  it  was  not  the  fault  of  the  plaintiff ;  and,  if  he  was  ready 
and  offered  to  pay  his  premium  to  the  agent,  there  could  be  no 
forfeiture  of  the  policy,  if  within  reasonable  time  after  the  war  he 
endeavoured  to  pay  his  premiums,  and  the  company  refused  to 
receive  them.  On  the  other  hand,  the  defendant  contended  that 
the  war  put  an  end  to  the  agency  of  Garland,  and  the  offer  to  pay 
the  premium  to  him  was  of  no  validity,  and  the  failure  to  pay 
rendered  the  policy  void.  This  view  was  rejected  by  the  Court, 
and  a  verdict  was  rendered  for  the  amount  of  the  policy,  less  the 
amount  of  certain  premium  notes  which  had  been  given  by  the 
assured. 

Judgment  was  rendered  upon  the  verdict,  and  the  company 
then  brought  the  case  here. 

Mr.  Matt.  H.  Carpenter,  for  the  plaintiff  in  error — This  case 
falls  exactly  within  the  principles  declared,  in  New  York  Life  Insur- 
ance Company  v.  Statham  et  al.,  93  U.S.  24,  and  the  judgment 
below  must  be  reversed.  The  outbreak  of  the  war  dissolved  all 
executory  contracts  between  citizens  of  one  belligerent  and  those  of 
the  other,  and  put  an  end  to  all  intercourse  or  dealings;  Matthews 
v.  M'Stea,  91  U.S.  7.  This  policy  was  therefore  absolutely  annulled, 
and  no  subsequent  agreement  between  the  assured  and  the  company 
during  the  war  could  revive  it.  It  follows  that  every  agency  of  the 
company  in  any  State  declared  to  be  in  rebellion  was  terminated. 
The  company  could  not  authorise  its  agent  to  do  what  it  was  ex- 
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pressly  forbidden  to  do  by  the  President's  proclamation  of  16th 
August,  1861,  issued  in  pursuance  of  the  Act  of  Congress  of  13th 
July  of  that  year. 

But  if  the  law  were  otherwise,  there  was  no  evidence  from  which 
the  jury  could  find  that  the  party  to  whom  the  renewal  premium 
was  tendered  in  December,  1861,  was  authorised  by  the  company  to 
act  in  its  behalf  after  the  commencement  of  the  war.  He  refused 
the  money  upon  the  ground  that  he  had  no  authority  to  accept  it. 

Mr.  Samuel  B.  Paul,  contra. 

Garland  was  duly  appointed  agent  of  the  company,  and  acted 
as  such.  This  authority  was  not  revoked  by  the  company  after 
hostilities  commenced.  The  presumption  is  that  the  same  relations 
continued  between  him  and  the  company  which  had  previously 
existed,  and  a  payment  or  a  tender  of  payment  to  him  was  as  valid 
as  if  it  had  been  made  to  the  company.  His  agency  was  not  revoked 
by  the  war;  Fretz  v.  Stover,  22  Wall.  198. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  Court. 

It  is  obvious  that  this  case  is  nearly  on  all  fours  with  that  of 
New  York  Life  Insurance  Company  v.  Statham  et  al.,  93  U.S.  24, 
decided  by  this  Court  at  the  last  term.  As  we  still  adhere  to  the 
views  there  expressed,  we  do  not  deem  it  necessary  to  reiterate  them. 
But  the  questions  which  received  special  discussion  on  that  occasion 
were,  whether  a  failure  to  pay  the  stipulated  premiums  involved  a 
forfeiture  of  the  policy,  although  such  failure  was  caused  by  the 
existence  of  the  war ;  and  what  were  the  mutual  rights  of  the  parties 
consequent  upon  forfeiture  under  such  circumstances.  The  point 
which  is  now  most  strenuously  relied  on,  namely,  the  supposed 
power  of  the  agent  of  a  Northern  company  to  receive  premiums  in  a 
Southern  State  in  insurrection  after  the  war  broke  out,  and  the 
supposed  right  of  a  policy-holder  to  tender  them  to  such  agent, 
although  involved  in  the  case,  was  not  specially  adverted  to  in  the 
opinion  of  the  Court.  We  propose  to  add  some  observations  on  this 
branch  of  the  subject. 

First,  however,  a.  few  words  with  regard  to  the  position  that 
there  was  competent  evidence  for  the  jury  to  infer  that  the  place  of 
payment  intended  by  the  parties  was  the  place  of  residence  of  the 
assured.  This,  we  think,  is  entirely  untenable.  The  legal  effect 
of  the  policy  itself  was  that  payment  should  be  made  to  the  com- 
pany at  its  domicile.  The  indorsement  on  the  margin,  which  is 
much  relied  on  by  the  plaintiff's  counsel,  has  no  such  effect  as  he 
attributes  to  it.  It  is  in  these  words,  ' '  All  receipts  for  premiums 
"paid  at  agencies  are  to  be  signed  by  the  president  or  actuary." 
This  is  simply  a  notice  to  the  assured,  that,  if  he  shall  pay  his 
annual  premium  to  an  agent  or  at  an  agency,  he  must  not  do  so 
without  getting  a  receipt  signed  by  the  president  or  actuary  of  the 
company.  How  this  caution  can  possibly  be  construed  into  an  agree- 
ment on  the  part  of  the  company  to  make  any  particular  agency  the 
legal  place  of  payment  of  premium  it  is  difficult  to  see.  The  cir- 
cumstances show  nothing  but  the  common  case  of  the  establishment 
of  an  agency  for  the  mutual  convenience  of  the  parties,  and  do  not 
present  the  slightest  ground  for  varying  the  legal   effect   of  their 
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■written  contract.  We  think  therefore  that  the  charge  was  erroneous 
on  this  point.  Of  course,  we  do  not  mean  to  be  understood  as 
holding  that,  as  long  as  an  agency  is  continued,  a  tender  to  the 
agent  would  not  be  valid  and  binding  on  the  company. 

But  we  deem  it  proper  to  consider  more  particularly  the  question 
of  agency  and  the  alleged  right  of  tendering  premiums  to  an  agent 
during  the  war. 

That  war  suspends  all  commercial  intercourse  between  the  citizens 
of  two  belligerent  countries  or  States,  except  so  far  as  may  be  allowed 
by  the  sovereign  authority,  has  been  so  often  asserted  and  explained 
in  this  Court  within  the  last  fifteen  years  that  any  further  discussion 
of  that  proposition  would  be  out  of  place.  As  a  consequence  of  this 
fundamental  proposition  it  must  follow  that  no  active  business  can 
be  maintained,  either  personally  or  by  correspondence,  or  .through 
an  agent,  by  the  citizens  of  one  belligerent  with  the  citizens  of  the 
other.  The  only  exception  to  the  rule  recognised  in  the  books, 
if  we  lay  out  of  view  contracts  for  ransoms  and  other  matters  of 
absolute  necessity,  is  that  of  allowing  the  payment  of  debts  to  an 
agent  of  an  alien  enemy,  where  such  agent  resides  in  the  same 
State  with  the  debtor.  But  this  indulgence  is  subject  to  restrictions. 
In  the  first  place,  it  must  not  be  done  with  the  view  of  transmitting 
the  funds  to  the  principal  during  the  continuance  of  the  war,  though 
if  so  transmitted  without  the  debtor's  connivance,  he  will  not  be 
responsible  for  it.  Washington,  J.,  in  Conn  v.  Penn,  Pet.  C.  Ct. 
496;  Buchanan  v.  Curry,  19  Johns.  (N.Y.)  141.  In  the  next 
place,  in  order  to  the  subsistence  of  the  agency  during  the  war,  it 
must  have  the  assent  of  the  parties  thereto — the  principal  and  the 
agent.  As  war  suspends  all  intercourse  between  them,  preventing 
any  instructions,  supervision,  or  knowledge  of  what  takes  place,  on 
the  one  part,  and  any  report  or  application  for  advice  on  the  other, 
this  relation  necessarily  ceases  on  the  breaking  out  of  hostilities, 
even  for  the  limited  purpose  before  mentioned,  unless  continued 
by  the  mutual  assent  of  the  parties.  It  is  not  compulsory,  nor  can 
it  be  made  so  on  either  side  to  subserve  the  ends  of  third  parties. 
If  the  agent  continues  to  act  as  such,  and  his  so  acting  is  subse- 
quently ratified  by  the  principal,  or  if  the  principal's  assent  is 
evinced  by  any  other  circumstances,  then  third  parties  may  safely 
pay  money,  for  the  use  of  the  principal,  into  the  agent's  bands. 
but  not  otherwise.  It  is  not  enough  that  there  was  an  agency 
prior  to  the  war.  It  would  be  contrary  to  reason  that  a  man, 
without  his  consent,  should  continue  to  be  bound  by  the  acts  of  one 
whose  relations  to  him  have  undergone  such  a  fundamental  altera- 
tion as  that  produced  by  a  war  between  the  two  countries  to  which 
they  respectively  belong,  with  whom  he  can  have  no  correspondence, 
to  whom  he  can  communicate  no  instructions,  and  over  whom  he  can 
exercise  no  control.  It  would  be  equally  unreasonable  that  the 
agent  should  be  compelled  to  continue  in  the  service  of  one  whom 
the  law  of  nations  declares  to  be  his  public  enemy.  If  the  agent 
has  property  of  the  principal  in  his  possession  or  control,  good  faith 
and  fidelity  to  his  trust  will  require  bim  to  keep  it  safely  during 
the  war,  and  to  restore  it  faithfully  at  its  close.       This  is  all.     The 
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injustice  of  holding  a  principal  bound  by  what  an  agent,  acting 
without  his  assent,  may  do  in  such  cases  is  forcibly  illustrated  by 
Mr.  Justice  Davis  in  delivering  the  opinion  of  this  Court  in  Fretz  v. 
Stover,  22  Wall.  198.  In  that  case  the  agent  had  collected  in  Con- 
federate funds  the  amount  due  on  a  bond.  Having  asserted  that 
the  agent  had  no  authority  to  do  this,  the  learned  justice  adds,  "  If 
"  it  were  otherwise,  then,  as  long  as  the  war  lasted,  every  Northern 
"  creditor  of  Southern  men  was  at  the  mercy  of  the  agent  he  had 
' '  employed  before  the  war  commenced.  And  his  condition  was  a 
' '  hard  one.  Directed  by  his  Government  to  hold  no  intercourse 
"  with  his  agent,  and  therefore  unable  to  change  instructions  which 
"were  not  applicable  to  a  state  of  war.  yet  he  was  bound  by  the 
"  acts  of  his  agent  in  the  collection  of  his  debts  the  same  as  if  peace 
"  prevailed.  It  would  be  a  reproach  to  the  law  if  creditors,  without 
"  fault  of  their  own,  could  be  subjected  to  such  ruinous  consequences." 
These  observations  have  a  strong  bearing  upon  the  point  now  under 
consideration. 

What  particular  circumstances  will  be  sufficient  to  show  the 
consent  of  one  person  that  another  shall  act  as  his  agent  to  receive 
payment  of  debts  in  an  enemy's  country  during  war  may  sometimes 
be  difficult  to  determine.  Emerigon  says  that  if  a  foreigner  is  forced 
to  depart  from  one  country  in  consequence  of  a  declaration  of  war 
with  his  own,  he  may  leave  a  power  of  attorney  to  a  friend  to  collect 
his  debts,  and  even  to  sue  for  them.  Traite  des  Assurances,  vol.  i. 
257.  But  although  a  power  of  attorney  to  collect  debts,  given 
under  such  circumstances,  might  be  valid,  it  is  generally  conceded 
that  a  power  of  attorney  cannot  be  given  during  the  existence  of  war 
by  a  citizen  of  one  of  the  belligerent  countries  resident  therein  to  a 
citizen  or  resident  of  the  other  ;  for  that  would  be  holding  intercourse 
with  the  enemy,  which  is  forbidden.  Perhaps  it  may  be  assumed 
that  if  an  agent  ante  helium  continues  to  act  as  such  during  the 
war,  in  the  receipt  of  money  or  property  on  behalf  of  his  principal, 
where  it  is  the  manifest  interest  of  the  latter  that  he  should  do  so, 
as  in  the  collection  of  rents  and  other  debts,  the  assent  of  the  prin- 
cipal will  not  be  presumed,  but  must  be  proved  either  by  his  subse- 
quent ratification  or  in  some  other  manner. 

In  some  way,  however,  it  must  appear  that  the  alleged  agent 
assumed  to  act  as  such,  and  that  the  alleged  principal  consented  to 
his  so  acting.  It  is  believed  that  no  well-considered  case  can  be 
found  anterior  to  these  life  insurance  cases  which  have  arisen  out 
of  the  late  Civil  War,  in  which  the  existence  or  continuance  of  an 
agency  under  the  ciroumstances  above  referred  to  have  been  estab- 
lished contrary  to  the  assent  of  the  alleged  parties  to  that  relation. 
Conn  v.  Penn,  supra,  is  the  leading  authority  on  this  subject  in  this 
country.  The  question  in  that  case  was  whether  the  claimants  of 
land  in  Pennsylvania,  under  contracts  of  purchase  from  the  pro- 
prietaries (the  Penns)  before  the  revolutionary  war,  were  entitled  to 
an  abatement  of  interest  during  the  war,  and  Justice  Washington 
held  that  this  depended  on  the  question  whether  during  the  war  the 
proprietaries,  being  alien  enemies,  "  had  in  the  United  States  a 
i"  known  agent  or  agents  authorised  to  receive  purchase  money  and 
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"  quit-rents  due  to  them  from  the  complainants,  the  vendees."  To 
enable  the  parties  to  adduce  proof  on  this  point,  the  Court  allowed 
further  evidence  to  be  taken.  The  same  thing  was  held,  at  the 
same  term,  in  the  case  of  Dennison  et  al.  v.  Imbrie,  3  Wash.  396, 
where  Justice  Washington  says,  ' '  We  think  that  if  the  alien  enemy 
"has  an  agent  in  the  United  States,  or  if  the  plaintiff  himself 
"was  in  the  United  States,  and  either  of  these  facts  known  to 
"  the  debtor,  interest  ought  not  to  abate."  It  is  obvious  that  in 
these  cases  the  judge  assumed  that  the  relation  of  agency,  if  it 
existed,  did  so  with  mutual  consent  of  the  parties  thereto.  And 
the  same  observation,  it  is  believed,  may  be  made  with  regard  to 
all  other  oases  on  the  subject,  except  some  that  have  been  very 
recently  decided. 

The  same  inference  may  be  deduced  from  the  cases  decided  in  this 
Court  when  the  subject  of  payment  to  agents  in  an  enemy's  country 
has  been  discussed.  Amongst  others  we  may  refer  to  the  follow- 
ing:—If  art?  v.  Smith,  7  Wall.  447;  Brown  v.  Riatts,  15  ib.  177; 
Montgomery  v.  United  States,  ib.  395  ;  Fretz  v.  Stover,  22  ib.  198. 

In  some  recent  cases  in  certain  of  the  State  Courts  of  last  resort, 
for  whose  decisions  we  always  entertain  the  highest  respect,  a  different 
view  has  been  taken,  but  we  are  unable  to  concur  therein  In  our 
judgment  the  unqualified  assumption  on  which  these  decisions  are 
based,  namely,  "once  an  agent  always  an  agent,"  or,  in  other 
words,  that  an  agency  continues  to  exist  notwithstanding  the 
occurrence  of  war  between  the  countries  in  which  the  principal  and 
the  agent  respectively  reside,  is  not  correct,  and  that  the  continuance 
of  the  agency  is  subject  to  the  qualifications  which  we  have  stated 
above. 

Now,  in  the  present  case,  except  at  the  very  commencement  of 
the  troubles,  before  the  President's  proclamation  of  non-intervention 
had  been  issued,  and  when  it  was  yet  uncertain  what  the  differences 
between  the  two  sections  would  amount  to,  there  is  not  the  slightest 
evidence  that  the  company  authorised  Garland  to  act  for  it  at  all ; 
and  the  latter  expressly  refused  to  do  so  when  requested,  both  on  the 
ground  of  having  received  no  receipts  from  the  company  (which  were 
his  only  authority  for  receiving  payments)  and  of  the  liability  of  the 
funds  to  be  confiscated  in  his  hands.  The  war  suspended  his 
agency  for  all  active  purposes,  and  it  could  not  be  continued  even 
for  the  collection  of  premiums  without  the  defendant's  consent ;  and 
this,  so  far  as  appears,  was  never  given,  either  expressly  or  by  subse- 
quent ratification.  Under  these  circumstances,  it  cannot  be  affirmed 
that  the  plaintiff  could  bind  the  defendant  by  a  tender  of  payment 
to  the  supposed  agent.  However  valid  a  payment  may  be,  if  made 
to  an  agent  in  time  of  war,  where  he  consents  to  act  as  such  and 
has  the  assent  of  his  principal  in  so  acting,  an  offer  of  payment 
cannot  have  any  force  or  effect  if  neither  of  these  circumstances 
exist. 

Waiving,  therefore,  the  consideration  of  any  question  that  may 
be  made  with  regard  to  the  validity  of  an  insurance  on  the  life  of  an 
alien  enemy,  we  think  that  in  the  present  case  there  was  not  the 
slightest  foundation  for  the  Court  to  charge,  as  it  did  in  effect,  that 
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a  tender  of  the  premium  to  Garland  in  Petersburg  was  a  good  tender 
and  binding  on  the  company. 

We  do  not  mean  to  say  that  if  the  defendant  had  continued  its 
authority  to  the  agent  to  act  in  the  receipt  of  premiums  during  the 
war,  and  he  had  done  so,  a  payment  or  tender  to  him  in  lawful 
money  of  the  United  States  would  not  have  been  valid ;  nor  that  a 
stipulation  to  continue  such  authority  in  case  of  war,  made  before  its 
occurrence,  would  not  have  been  a  valid  stipulation  ;  nor  that  a  policy 
of  life  insurance  on  which  no  premiums  were  to  be  paid,  though  sus- 
pended during  the  war,  might  not  have  revived  after  its  close.  We 
place  our  decision  simply  on  the  ground  that  the  agency  of  Garland 
was  terminated  by  the  breaking  out  of  the  war,  and  that,  although 
by  the  consent  of  the  parties  it  might  have  been  continued  for  the 
purpose  of  receiving  payments  of  premiums  during  the  war,  there 
is  no  proof  that  such  assent  was  given,  either  by  the  defendant  or  by 
Garland,  but  that,  on  the  contrary,  the  proof  is  positive  and  uncon- 
tradicted that  Garland  declined  to  act  as  agent. 

Judgment  reversed,  with  directions  to  award  a  venire  facias  de 
novo. 

Mr.  Justice  Clifford  dissented. 


[War  does  not  suspend  a  mortgage  on  property,  nor  the  remedy 
upon  it  where  there  is  no  occasion  to  resort  to  the  enemy's 
Courts  to  enforce  it  against  the  mortgaged  property.] 

DORSET  v.   DORSEY. 
1869.  96  American  Decisions,  pp.  633-643. 

1.  When  and  how  sale  of  mortgaged  property  may  be  decreed. — 
Section  125,  article  16,  of  Maryland  Code  of  1860,  vol.  1,  Public 
General  Laws,  provides  that  "  when  any  suit  is  instituted  to  foreclose 

a  mortgage  the  Court  may  decree  that,  unless  the  debt  and  costs 
be  paid  by  the  time  fixed  by  the  decree,  the  property  mortgaged, 
or  so  much  thereof  as  may  be  necessary,  shall  be  sold,  and  such 
sale  shall  be  for  cash,  unless  the  complainant  shall  consent  to  a 
sale  on  credit." 

2.  Property  may  be  sold  before  final  decree  and  when. — Section 
129,  article  16,  of  Maryland  Code  of  1860,  vol.  1,  Public  General 
Laws,  provides  that  "  in  all  cases  where  a  suit  is  instituted  for  the  sale 
"  of  real  or  personal  property,  or  where  from  the  nature  of  the  case 
"  a  sale  is  the  proper  mode  of  relief,  the  Court,  in  its  discretion, 
"  may  order  a  sale  of  the  property  before  final  decree,  if  satisfied 
"  clearly  by  proof  that  at  the  final  hearing  of  the  case  a  sale  will 
"  be  ordered." 
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3.  Construction  of  section  129,  article  16,  of  Maryland  Code  of 
1860,  providing  that  property  may  be  sold  before  final  decree,  and 
when,  that  in  all  cases  coming  within  its  provisions  Courts  of  equity 
have  power,  upon  satisfactory  proof  as  therein  prescribed,  to  pass  an 
order  of  sale  at  any  time  after  the  bill  has  been  filed  for  the  sale  of 
mortgaged  real  estate,  without  waiting  for  the  appearance  or  answer 
of  the  defendant.  A  bill  filed  for  the  sale  of  mortgaged  real  estate  is 
a  suit  instituted  for  the  sale  of  real  estate  within  the  very  terms  of 
the  section,  and  within  the  ordinary  and  acknowledged  jurisdiction 
of  a  Court  of  equity. 

4.  Construction  of  sections  125,  129,  article  16,  of  Maryland  Code 
of  1860. — Having  day  fixed  for  payment  previous  to  sale  is  privilege 
which  mortgagor  may  waive.  The  provision  in  section  125  is  not 
only  to  be  read  in  connection  with  and  as  subordinate  to  the  general 
provision  in  section  129,  but  the  having  a  day  fixed  for  payment 
previous  to  a  sale  is  a  privilege  which  the  mortgagor  may  waive  by 
answer,  or  by  previous  assent  contained  in  the  mortgage  itself,  as 
was  done  jn  this  case,  by  the  stipulation  that,  if  any  default  were 
made  in  the  payment  of  the  principal  or  interest  of  the  mortgage 
debt,  the  mortgagee  might  forthwith  foreclose  the  mortgage  and  sell 
the  property  mortgaged. 

5.  Discretion  to  be  exercised  and  proof  required  under  section  129, 
article  16,  of  Maryland  Code  of  1860. — The  discretion  to  be  exercised 
by  Courts  of  equity  under  said  section  is  not  a  mere  arbitrary  one, 
but  is  subject  to  review  on  appeal  in  the  same  case.  The  section 
does  not  prescribe  what  proof  is  required  or  how  it  is  to  be  taken. 
It  simply  provides  that  the  Court  must  be  satisfied  clearly  "  by 
"  proof,"  and  where  the  Court  states  in  its  order  that  it  is  so 
satisfied,  its  discretion  will  not  be  reviewed  where  it  does  not  appear 
to  have  been  improvidently  exercised. 

6.  Facts  showing  proper  exercise  of  Court's  discretion  in  making 
preliminary  order  of  sale  under  section  129,  article  16,  of  Maryland 
Code  of  1860. — On  a  bill  filed  against  a  non-resident  to  foreclose  a 
mortgage,  the  original  mortgage  was  filed  with  the  bill,  which 
charged  not  only  that  no  part  of  the  principal  or  interest  of  the  debt 
had  been  paid,  but  that  an  attachment  had  been  issued  out  of  the 
same  Court  on  its  law  side  at  the  instance  of  another  creditor,  and 
levied  upon  the  mortgagor's  interest  in  the  mortgaged  property;  it 
also  made  mention  that  the  mortgagee  had  been  made  a  defendant 
in  another  bill  in  equity  pending  in  said  Court  against  the  mortgagor. 
Held  that  the  facts  thus  brought  to  the  knowledge  of  the  judge  of 
the  Court,  and  of  which  he  must  have  been  cognisant  as  a  part  of 
the  proceedings  of  his  own  Court,  were  such  as  he  might  act  upon 
without  any  further  proof  in  passing  a  preliminary  order  of  sale 
before  final  decree  under  section  129. 

7.  What  final  decree  only  can  be  passed  after  preliminary  order  of 
sale  under  section  129,  artiole  16,  Maryland  Code  of  1860. — Insuffi- 
cient grounds  for  reversing  order  directing  sale  under  said  section. — 
Upon  a  preliminary  order  of  sale,  passed  under  section  129,  against 
a  non-resident  mortgagor  upon  a  bill  filed  against  him  to  foreclose  a 
mortgage,  the  trustee  did  not  proceed  to  sell  until  after  the  expira- 
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tion  of  the  time  limited  in  the  order  of  publication  for  the  appearance 
of  the  defendant;  he  then  sold  at  public  sale,  after  due  and  ample 
advertisement,  and  obtained  full  value  for  the  land.  The  sale  was 
reported  to  and  ratified  by  the  Court.  A  commission  then  issued, 
under  which  the  mortgage  and  the  note  evidencing  the  mortgage 
debt  were  sufficiently  proved  to  warrant  a  decree  for  a  sale.  The 
auditor  then  stated  an  account  distributing  the  proceeds  of  sale  in 
part  payment  of  the  mortgage  debt.  The  account  was  ratified,  and 
the  trustee  ordered  to  distribute  the  fund.  More  than  fifteen  months 
after  the  passage  of  the  order  last  named  the  mortgagee  filed  a 
petition,  asking  that  the  order  of  sale  be  annulled  on  the  ground 
that  it  was  improvidently  issued,  but  without  presenting  any  equitable 
considerations  therefor,  or  expressing  any  purpose  or  design  to  have 
the  decree  opened  in  order  to  let  in  a  meritorious  defence  to  the 
bill.  Held  (1)  that  the  order  finally  ratifying  the  auditor's  report 
was  the  only  final  decree  which  could  be  passed  after  the  preliminary 
order  of  sale,  and  the  only  one  in  such  a  case  contemplated  by  section 
129;  (2)  that  there  was  no  ground  laid  for  reversing  the  order 
directing  the  sale. 

8.  Term  "  non-resident,"  in  section  88,  article  16,  of  Maryland 
Code  of  1860,  means  "  a  person  who  doth  not  reside  in  this  State." 
This  is  its  meaning  in  the  attachment  law  (ibid.  sec.  2,  art.  10). 
The  appellant  in  this  case,  who  left  Maryland  in  1861  and  resided  in 
Virginia  until  the  close  of  the  late  Civil  war,  was  held  to  be  a  non- 
resident, notwithstanding  his  statements  that  he  intended  to  return 
but  was  forced  to  wait  until  the  close  of  the  war  before  doing  so. 

9.  Alien  enemy  who  is. — War  of  Rebellion  in  United  States,  com- 
mencing in  1861,  was  civil  war,  producing  all  the  consequences 
inter  partes  of  an  international  or  public  war,  and  the  appellant  in 
this  case,  who  allied  himself  with  the  Southern  cause  and  joined  the 
Confederate  army,  and  occupied  towards  the  citizens  of  Maryland  an 
enemy's  status,  was  held  to  be  an  alien  enemy. 

10.  General  rules  and  doctrines  stated  as  to  consequences  resulting 
from  state  of  war. 

War  does  not  have  effect  of  preventing  citizen  of  this  estate  from 
enforcing  its  laws  in  the  Courts  of  the  State,  so  as  to  subject  a  non- 
resident enemy's  real  estate,  situated  in  the  State,  to  the  payment 
of  a  debt  contracted  before  the  war  began,  and  secured  by  a  mortgage 
on  the  property  itself  executed  and  recorded  here  whilst  the  debtor 
himself  was  a  resident  of  the  State. 

.Proceeding  against  non-resident  defendant  by  order  of  publication 
is  simply  a  statutory  mode  of  conferring  upon  the  Court  power  to  pass 
judgment  on  property,  the  subject-matter  of  suit  within  its  jurisdic- 
tion, where  the  owner  is  beyond  the  reach  of  its  process.  The  Courts 
in  such  cases  act  upon  the  presumption  of  notice  which  they  will  not 
allow  to  be  rebutted. 

War  does  not  suspend  contract  by  which  property  is  mortgaged, 
nor  remedy  upon  it  where  there  is  no  occasion  to  resort  to  the  enemy's 
Courts  to  enforce  it  against  the  mortgaged  property. 

War  has  no  effect  upon  purchaser's  title  where  defendant,  absent 
in  enemy's  country,  is  served  by  publication.     The  law  as  to  proceed- 
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ing  against  a  non-resident  by  order  of  publication  applies  to  all  non- 
residents, whether  alien  enemies  or  not.  All  that  is  required  is  strict 
compliance  with  the  statute.  Impossibility  of  receiving  and  comply- 
ing with  the  notice  makes  no  difference.  So  a  notice  by  publication 
to  defendant,  while  absent  in  the  Confederate  lines,  was  held  effectual 
to  bind  him ;  that  a  sale  of  mortgaged  property  after  such  notice  was 
valid ;  and  that  neither  war  nor  residence  in  the  enemy's  territory 
could  be  set  up  to  avoid  the  proceedings,  and  defeat  the  title  of  the 
purchaser  .acquired  thereunder . 

The  bill  in  this  case  was  filed  by  the  appellee,  John  T.  W.  Dorsey, 
against  the  appellant,  John  T.  B.  Dorsey,  and  others  on  5th  December, 
1863,  for  the  foreclosure  of  a  mortgage  executed  by  the  appellant, 
who  at  that  time  was  residing  in  that  part  of  Virginia  which  was  at 
war  with  the  United  States.  An  order  of  publication  was  passed  on 
the  same  day  against  the  appellant,  warning  him  to  appear  on  or 
before  1st  May,  1864,  and  answer  the  bill.  On  4th  January,  1864, 
the  Court  passed  an  order  for  the  sale  of  the  mortgaged  premises 
and  appointed  a  trustee  for  that  purpose.  The  order  stated  that 
the  Court  was  "  satisfied  clearly  by  the  proof,  that  at  the  final  hearing 
"  of  this  case  a  sale  of  the  mortgaged  premises  in  the  proceedings 
"  mentioned  will  be  ordered."  The  proceedings  and  the  character 
of  the  proof  in  the  cause  are  set  forth  in  the  opinion.  More  than 
fifteen  months  after  the  final  ratification  of  the  auditor's  account, 
distributing  the  proceeds  of  the  sale  made  by  the  trustee,  the  appellant 
filed  in  the  cause  a  petition,  in  which  he  stated  that  about  1st  July, 
1861,  being  then  a  citizen  of  Maryland,  he  left  his  home  to  visit  his 
wife,  then  very  ill  at  her  father's,  in  Winchester,  "Virginia,  with  the 
intention  of  returning  in  a  few  days,  but  owing  to  the  position  of  the 
two  armies  in  and  about  Winchester  and  Harper's  Ferry  was  unable 
to  do  so.  His  absence  was  thus  prolonged,  and  his  return  thus  pre- 
vented, until  he  was  advised  that  it  would  be  no  longer  safe  to  make 
the  attempt.  He  was  forced  to  wait  impatiently  for  the  close  of  the 
civil  war,  before  he  could  return  to  his  home,  although  at  all  times 
desiring  and  intending  to  do  so.  It  was  further  alleged  in  the 
petition  that  the  bill  of  complaint  in  this  case  was  filed  on  3rd 
December,  1863,  and  that  on  5th  December,  1863,  an  order  of 
publication  was  issued  by  the  clerk  of  the  Court,  to  be  inserted  in 
some  newspaper  published  in  the  city  of  Baltimore  once  a  week  in 
each  of  four  successive  weeks  before  1st  February,  1864,  notifying  the 
petitioner  to  appear  on  or  before  1st  May,  1864,  to  answer,  &c.  ; 
that  on  8th  January,  1864,  before  the  expiration  of  the  period  of 
advertisement  required  by  the  order  of  publication,  and  without  any 
proof  of  the  execution  of  the  mortgage  deed  filed  in  this  cause  or  of 
the  alleged  mortgage  debt,  and  without  any  proof  being  offered  to 
satisfy  the  Court  that  at  the  final  hearing  of  the  cause  a  sale  of  the 
mortgaged  premises  would  be  ordered,  an  order  for  the  sale  of  peti- 
tioner's lands  was  passed,  which  order  the  petitioner  averred  was 
illegal  and  improvidently  issued,  and  prayed  that  it  might  be 
rescinded  and  annulled.  The  petition  was  dismissed,  and  the  peti- 
tioner appealed. 

Levin  Gale  and  Thomas  G.  Pratt  for  the  appellant. 
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James  Mackubin  and  George  H.  Williams  for  the  appellee. 

By  Court,  Miller,  J. — Waiving  a  decision  of  the  question  whether 
any  of  the  orders  or  decrees  in  this  case  can  be  assailed  by  petition 
after  enrolment,  we  shall  consider  the  two  principal  objections  urged 
against  them  in  argument  as  if  properly  presented  by  this  appeal 
from  the  order  dismissing  the  appellant's  petition,  filed  on  the  19th 
of  March,  1866. 

1.  It  has  been  argued,  and  the  petition  avers,  that  the  order  of 
the  4th  of  January,  1864,  directing  a  sale  of  the  mortgaged  premises, 
was  illegal  and  improvidently  passed,  because  passed  before  the 
expiration  of  the  period  of  advertisement  required  by  the  order  of 
publication,  and  without  any  proof  being  offered  to  satisfy  the  Court 
that  at  the  final  hearing  a  sale  of  the  mortgaged  property  would  be 
ordered.  This  order  is  identical  in  terms  with  that  in  the  case  of 
Dorsey  v.  Garey,  30  Md.  489.  In  that  case  it  was  decided,  upon 
full  consideration  and  careful  examination  of  the  several  provisions 
of  the  code  in  connection  with  sec.  129  of  art.  16,  that  that  section 
confers  on  the  Court  the  power,  in  all  cases  coming  within  its  pro- 
visions, upon  satisfactory  proof  as  therein  prescribed,  to  pass  an 
order  of  sale  at  any  time  after  the  bill  has  been  filed,  without  waiting 
for  the  appearance  or  answer  of  the  defendant.  That  the  present 
case  comes  within  the  operation  of  this  section  cannot  be  a  matter  of 
doubt.  A  bill  filed  for  the  sale  of  mortgaged  real  estate  is  a  suit 
instituted  for  the  sale  of  real  estate  within  the  very  terms  of  the 
section  and  within  the  ordinary  and  acknowledged  jurisdiction  of  a 
Court  of  equity.  The  provision  in  sec.  125,  that  in  any  suit  to 
foreclose  a  mortgage  the  Court  may  decree  a  sale  unless  the  debt  be 
paid  by  a  fixed  day  in  the  decree,  is  not  only  to  be  read  in  connection, 
with  and  as  subordinate  to  the  general  provision  in  sec.  129,  but  the 
having  a  day  fixed  for  payment  previous  to  a  sale  is  a  privilege  which 
the  mortgagor  may  waive  by  answer  or  by  previous  assent  contained 
in  the  mortgage  itself,  as  was  done  in  the  present  instance  by  the 
stipulation  that,  if  any  default  were  made  in  the  payment  of  the 
principal  or  interest  of  the  mortgage  debt,  the  mortgagee  ' '  may 
"  forthwith  foreclose  this  mortgage  and  sell  the  property  hereby 
"  mortgaged."  The  power  thus  given  to  the  Court  is  to  be  exercised 
in  its  discretion,  which  is  not,  however,  as  we  have  said  in  the  case 
referred  to,  a  mere  arbitrary  discretion,  but  subject  to  review  on 
appeal  in  the  same  case.  The  section  provides  that  the  Court  must 
be  satisfied  clearly  "  by  proof  "  that  at  the  final  hearing  a  sale  will 
be  ordered;  but  what  proof  or  how  to  be  taken  is  not  prescribed. 
The  order  upon  its  face  states  that  the  Court  was  so  satisfied,  and 
we  cannot  say  the  discretion  has  been  improvidently  exercised  for 
want  of  sufficient  proof  in  this  respect.  The  mortgage  was  executed 
on  the  1st  of  September,  1857,  for  the  large  sum  of  twenty-four 
thousand  dollars,  payable  in  five  years,  with  interest  thereon  payable 
annually ;  and  the  original  instrument  was  exhibited  with  the  bill 
filed  on  the  5th  of  December,  1863,  which  charges  not  only  that  no 
part  of  the  principal  or  interest  of  the  debt  had  been  paid,  but  that 
an  attachment  had  been  issued  out  of  the  same  Court  on  its  law  side 
at'  the  instance  of  another  creditor,  and  levied  upon  the  mortgagor's 
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interest  in  the  mortgaged  property,  and  that  the  mortgagee  had  been 
made  a  defendant  in  the  equity  case  in  the  same  Court  of  Thompson 
and  Others,  cestuis  que  trust,  against  the  mortgagor  as  trustee.  With 
the  allegations  of  that  bill  and  the  proceedings  in  that  case,  as  ■well 
as  the  attachment,  the  judge  who  passed  this  order  must  have  been 
cognisant  as  part  of  the  proceedings  of  his  own  Court  thus  brought 
to  his  attention.  What  other  proof  was  adduced  to  influence  the 
exercise  of  this  discretionary  power  the  record  does  not  disclose,  but 
if  these  were  the  only  facts  or  proofs  before  the  judge,  they  offered, 
in  our  opinion,  ample  ground  for  the  passage  of  the  preliminary  order 
of  sale,  and  vindicate  the  proper  exercise  of  the  discretion  which  the 
law  vested  in  the  Court. 

But  this  was  a  proceeding  against  the  defendant  as  a  non-resident, 
and  the  order  here,  as  in  Garey's  case,  was  passed  before  the 
expiration  of  the  time  limited  by  the  order  of  publication  for  the 
appellant  to  appear,  and  consequently  without  either  actual  or  con- 
structive notice  to  him.  In  that  case,  where  the  validity  of  the  order 
was  assailed  collateraly,  we  said,  "Unquestionably,  before  passing 
"  such  an  order,  it  would  in  most  cases  be  proper  that  previous  notice 
"  should  be  given  to  the  parties;  and  in  a  case  where  the  question 
"  is  presented  by  a  direct  proceeding,  authorising  a  review  of  the 
"  Court's  action,  the  want  of  such  notice  might  be  considered  suffi- 
"  cient  ground  for  a  reversal  of  the  order."  The  subsequent  pro- 
ceedings, however,  in  this  case  relieve  it  from  all  difficulty  on  this 
ground,  and  would  fully  justify  an  affirmance  of  the  order  upon  direct 
appeal  from  the  final  decree.  The  record  shows  the  trustee  did  not 
proceed  to  sell  until  after  the  expiration  of  the  time  limited  in  the 
order  of  publication;  that  he  then  sold  at  public  sale  after  due  and 
ample  advertisement,  and  obtained  its  full  value  for  the  land. 
Indeed,  the  weight  of  testimony  in  the  record  in  Dorsey  v.  Pue  and 
in  the  attachment  cases  to  which  we  are  referred  for  proof  on  this 
subject  is  that  it  sold  for  as  much,  if  not  more,  than  it  would  now 
bring  in  the  market.  The  sale  was  duly  reported,  and  finally  ratified 
by  the  Court.  A  commission  then  issued,  under  which  were  proved 
the  mortgage  and  the  note  evidencing  the  mortgage  debt — proof 
abundantly  sufficient  to  warrant  a  decree  for  a  sale.  The  auditor 
then  stated  an  account  distributing  the  proceeds  in  part  payment 
of  the  mortgage  debt,  leaving  a  balance  of  13456*40  still  due 
thereon;  and  this  account  was  finally  ratified  by  the  Court,  and  the 
trustee  directed  to  distribute  the  fund  accordingly.  The  order 
ratifying  this  account,  the  only  final  decree  which  could  be  passed 
after  the  preliminary  order  of  sale,  and  the  only  one  in  such  a  case 
contemplated  by  section  129,  was  passed  on  the  6th  of  December, 
1864.  In  the  appellant's  petition,  filed  more  than  fifteen  months 
thereafter,  no  equitable  considerations  are  presented  to  induce  the 
action  therein  asked.  There  is  no  averment  that  the  auditor's 
aocount  is  incorrect,  or  that  the  property  was  sacrificed,  or  did  not  sell 
for  its  full  value.  The  existence  of  the  mortgage  debt  is  not  denied, 
nor  is  there  an  allegation  that  any  part  of  the  principal  or  interest 
thereof  had  ever  been  paid,  nor  is  there  any  offer  to  redeem  or 
willingness  expressed  to  pay  the  same  in  case  the  sale  should  be 
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annulled.  It  is  no  part  of  the  purpose  or  design  of  the  petition  to 
open  the  decree  in  order  to  let  in  a  meritorious  defence  to  the  bill. 
Under  such  circumstances,  there  is  no  ground  for  reversing  the  order 
directing  the  sale,  which  we  have  decided  the  Court  had  power  and 
jurisdiction  to  pass. 

2.  The  second  objection  is,  that  the  appellant  was  not  liable  to  be 
proceeded  against  as  a  non-resident.  In  his  petition  he  avers  that 
about  the  1st  of  July,  1861,  being  then,  as  now,  a  citizen  of  Mary- 
land, he  left  his  home  to  visit  his  wife,  then  ill  at  her  father's  in 
Winchester,  Virginia,  with  the  intention  of  returning  in  a  few  days, 
but  owing  to  the  position  of  the  two  armies  in  and  about  Winchester 
and  Harper's  Ferry  was  unable  so  to  do;  that  his  absence  was  thus 
prolonged  and  his  return  thus  prevented  until  he  was  advised  it  would 
no  longer  be  safe  to  make  the  attempt ;  and  that  he  was  forced  to  wait 
impatiently  for  the  close  of  the  civil  war  before  he  could  return  to 
his  home,  although  at  all  times  desirous  and  intending  so  to  do.  It 
is  not  denied  that  he  continued  to  reside  and  remain  out  of  the  State 
from  the  time  he  left  until  the  close  of  the  war;  and  upon  the  proof 
in  the  record  in  Dorsey  v.  Put  there  can  be  no  doubt  he  was,  at  the 
time  this  bill  was  filed  and  the  proceedings  thereunder  took  place,  a 
non-resident  within  the  purview  of  sec.  88,  art.  16,  of  the  code.  The 
term  "  non-resident  "  in  this  section  means  "  a  person  who  doth  not 
"  reside  in  this  State,"  as  defined  in  the  law  relating  to  attachment 
(art.  10,  sec.  2),  and  in  the  attachment  cases  we  have,  upon  the  same 
state  of  facts,  decided  the  appellant  was  a  non-resident. 

But  it  is  argued  that,  even  if  the  appellant  is  to  be  regarded  as  a 
non-resident,  still,  as  he  was  at  the  time  the  bill  was  filed  residing 
within  the  State  of  Virginia,  in  a  hostile  country,  and  so  continued 
during  the  late  civil  war,  he  must  be  regarded  as  an  alien  enemy, 
and,  pending  the  war,  no  suit  could  be  rightfully  instituted  against 
him  in  the  Courts  of  this  State;  and  as  these  proceedings  were 
commenced  and  concluded  during  the  period  of  hostilities,  they  were 
null  and  void.  Such,  it  is  contended,  was  the  result  and  consequence 
of  the  war.  This  point  has  been  pressed  with  great  earnestness  and 
ability  in  this  and  other  cases  where  the  same  question  is  supposed 
to  have  arisen.  Text-writers  upon  international  law,  and  numerous 
decisions  as  to  the  effect  of  war  upon  contracts,  and  what  rights, 
duties,  obligations,  and  disabilities  a  state  of  war  recognises  and 
imposes  upon  all  the  citizens  or  subjects  of  belligerent  Governments, 
have  been  cited  and  pressed  upon  our  attention.  We  have  examined 
them  with  care  and  given  to  the  argument  of  counsel  a  patient 
consideration.  The  authorities,  and  especially  the  decisions  of  the 
Supreme  Court,  establish  beyond  controversy  that  the  late  war  was 
a  civil  war,  producing  all  the  consequences  inter  partes  of  an  inter- 
national or  public  war;  and  we  have  no  doubt,  upon  the  facts  proven 
and  admitted,  that  the  appellant  lived  in  enemy's  territory,  occupied 
towards  the  citizens  of  this  State  an  enemy's  status,  and  became,  in 
legal  language,  an  alien  enemy.  As  to  many  of  the  consequences 
resulting  from  a  state  of  war,  there  is  no  difficulty  or  contrariety  of 
decision.  When  duly  declared  or  recognised,  it  imparts  a  prohibition 
to  the  subjects  or  citizens  of  all  commercial  intercourse  and  corre- 
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spondence  with  citizens  or  persons  domiciled  in  the  enemy's  country. 
All  contracts  made  during  the  war  between  citizens  of  one  belligerent 
and  those  of  the  other,  without  permission  or  licence  of  the  Govern- 
ment, are  unlawful  and  void;  existing  partnerships  with  foreigners 
are  dissolved  by  the  same  event  which  makes  them  alien  enemies ;  the 
Courts  of  each  country  are  closed  against  the  citizens  of  the  other; 
and  there  is  a  total  inability  on  the  part  of  an  enemy  creditor  to  sue 
upon  any  contract  in  the  tribunals  of  the  other  belligerent  during  the 
war,  but  the  restoration  of  peace  removes  the  disability  and  opens 
the  doors  of  the  Courts,  and  hence  contracts  entered  into  before  the 
war,  which  can  be  enforced  only  by  a  resort  to  the  Courts  of  one 
belligerent  by  the  citizens  of  the  other,  are  suspended  during  the 
continuance  of  hostilities.  These  general  rules  and  doctrines  are 
firmly  settled ;  but  do  they  embrace,  or  do  the  reasons  upon  which  they 
are  founded  cover,  the  case  which  is  before  us?  The  exact  question 
here  presented  is,  can  a  citizen  of  this  State  enforce  the  laws  of  the 
State  in  the  Courts  of  the  State  so  as  to  subject  the  real  estate  of  a 
non-resident  enemy  situated  in  the  State  to  the  payment  of  a  debt 
contracted  before  the  war  began,  and  secured  by  a  mortgage  on  the 
property  itself,  executed  and  recorded  here  whilst  the  debtor  himself 
was  a  resident  of  the  State?  Or,  in  other  words,  can  war  have  the 
effect  of  suspending,  in  favour  of  a  non-resident  enemy  and  to  the 
prejudice  of  a  resident  and  friendly  creditor,  our  own  laws  passed  for 
the  purpose  of  enabling  our  own  Courts  to  sell  for  payment  of  debts 
the  property  of  non-residents  situated  in  the  State,  held  under  and 
subject  to  its  laws,  and  within  the  jurisdiction  of  its  Courts?  The 
argument  in  favour  of  the  appellant,  stated  in  its  strongest  light,  is 
this.  The  object  of  the  order  of  publication,  made  under  the  law 
affecting  an  absent  or  non-resident  defendant,  is  to  notify  and  warn 
him  to  appear  by  a  certain  day  in  Court  and  defend  his  rights;  that 
no  man  can  have  those  rights  impaired  in  any  Court  without  an 
opportunity  of  so  defending  them,  and  no  Court  has  jurisdiction  over 
them  until  it  has  afforded  him  such  opportunity;  that  the  notice  thus 
given  is  equivalent  to  personal  notice  by  the  service  of  a  writ,  and 
all  proceedings  are  void  unless  one  notice  or  the  other  is  given;  that 
whilst  war  exists  the  notice  by  order  of  publication  is  utterly  futile 
and  unlawful,  all  intercourse  between  the  citizens,  of  the  respective 
Governments  being  prohibited;  that  it  could  not  possibly  reach  the 
party  for  whom  it  was  intended,  because  no  communication  could  be 
had  between  the  place  of  publication  and  the  place  where  the  party 
intended  to  be  notified  resided  at  the  time;  and  even  if  by  legal 
possibility  such  notice  could -reach  him,  still,  being  an  enemy,  he 
could  not  appear  and  defend;  the  notice,  therefore,  in  this  case  was 
a  notice  which  could  not  possibly  reach  the  appellant,  requiring  him 
to  do  a  thing  which  he  could  not  possibly  perform — a  notice  impos- 
sible to  be  known,  to  do  a  thing  impossible  to  be  done — and  such  an 
order  of  publication  must  by  consequence  be  utterly  futile,  illegal, 
and  void. 

But  a  brief  examination  of  the  provisions,  purpose,  and  object  of 
the  law  relating  to  non-resident  owners  of  property  here  situated  who 
are  made  defendants  in  Chancery  suits  in  this  State  affecting  such 
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property  will,  we  think,  afford  a  sufficient  answer  to  this  argument. 
All  that  the  law  requires  in  such  cases  is  that  the  Court  shall  order 
notice  to  be  given  by  publication  in  one  or  more  newspapers  stating 
the  substance  and  object  of  the  bill,  and  warning  the  non-resident 
to  appear  on  or  before  a  day  fixed  in  its  order,  and  show  cause  why 
the  relief  prayed  should  not  be  granted;  such  notice  to  be  published 
as  the  Court  may  direct,  but  not  less  than  once  a  week  for  four  suc- 
cessive weeks,  three  months  before  the  day  fixed  by  the  order  for 
the  appearance  of  the  party;  and  if  he  does  not  appear  at  the  time 
stated,  the  Court  is  then  authorised  to  proceed  in  the  case  by  passing 
a  decree  pro  confesso  or  taking  testimony  ex  parte,  and  then  to  final 
decree  upon  the  subject-matter.  The  law  applies  to  all  non-residents, 
wherever  they  may  reside,  and  the  order  is  passed  upon  the  mere 
allegation  of  the  bill  that  the  defendant  is  a  non-resident,  without 
stating  his  place  of  actual  abode,  which  in  many,  if  not  a  majority  of, 
cases  is  unknown  either  to  the  complainant  or  the  Court.  It  is  to  be 
passed  by  the  Court  and  published ;  and  when  these  things  are  done, 
full  authority  is  given  to  proceed  to  decree  without  regard  to  the 
fact  whether  the  notice  was  ever  seen  by  the  defendant  or  not,  and 
without  reference  to  the  possibility  of  its  reaching  him,  or  of  his 
ability  to  appear  in  compliance  with  the  warning  it  contains.  Strict 
compliance  with  the  requisites  of  the  statute  is  demanded;  but  when 
this  is  done,  and  the  case  has  proceeded  to  final  decree,  the  property 
sold,  and  title  acquired  thereunder,  the  Courts  will  not  listen  to  any 
evidence  that  the  party  has  not  or  could  not  actually  receive  the 
notice  or  make  his  appearance.  It  is  simply  a  statutory  mode  of 
conferring  upon  the  Court  power  to  pass  judgment  on  property,  the 
subject-matter  of  suit  within  its  jurisdiction,  when  the  owner  is 
beyond  the  reach  of  its  process.  The  Courts  in  such  cases  act  upon 
the  presumption  of  notice  which  they  will  not  allow  to  be  rebutted. 
The  whole  theory  of  the  law  of  constructive  notice  rests  upon  this 
foundation.  In  numerous  cases  an  equal  impossibility  of  receiving 
and  complying  with  the  notice  exists  as  in  the  case  of  war.  A  party 
may  be  sick  or  imprisoned  in  a  distant  land,  at  such  place  and  under 
such  circumstances  that  within  the  time  limited  no  notice  could  by 
any  possibility  reach  him ;  but  this,  or  any  other  vis  major  or  act  of 
God,  will  not  oust  the  jurisdiction  of  the  Court  over  his  property  once 
obtained  by  pursuing  the  requirements  of  the  statute,  or  defeat 
the  title  acquired  under  its  final  decree  thereon.  If  war  and 
residence  can  be  set  up  to  avoid  the  proceedings,  there  is 
no  good  reason  why  any  other  cause  creating  an  equal 
impossibility  of  receiving  notice  should  not  be  allowed  to  have  the 
same  effect.  This  would  defeat  the  very  object  of  the  law,  embarrass 
judicial  proceedings,  and  render  insecure  titles  derived  under  judicial 
sales.  After  a  careful  consideration  of  the  question,  we  are  forced  to 
the  conclusion  that  the  existence  of  the  war  furnishes  no  ground  for 
impeaching  the  jurisdiction  of  the  Court  and  disturbing  the  title 
of  the  purchaser  acquired  in  this  case.  Neither  the  contract  nor  the 
remedy  upon  it  was  suspended,  because  there  was  no  necessity  to 
resort  to  the  enemy's  Courts  to  enforce  it  against  the  mortgaged 
property.     The  idea  that  the  act  of  the  Court  in  ordering  the  publica- 
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tion  to  be  made,  and  publication  accordingly,  constitute  unlawful 
communication  with,  the  enemy,  because  by  possibility  treasonable 
matter  might  be  thus  communicated  to  him,  we  cannot  for  a  moment 
entertain. 

We  have  given  the  case  the  best  consideration  we  are  able  to 
bestow  upon  it,  and  are  satisfied  there  is  no  ground  for  reversing  the 
order  dismissing  the  appellant's  petition,  and  accordingly  aflirm  it. 

Order  affirmed. 

[Author's  Note. — For  the  practical  difficulties  in  the  way  of  an  English  mort» 
gagee  proceeding  to  foreclose,  see  Appendix  B,  infra.'] 


[A  partnership  is  dissolved  by  and  as  at  the  outbreak  of  war; 
unless  a  later  date  is  fixed  by  the  Executive  for  the  cessa- 
tion of  commercial  intercourse  with  the  enemy.] 

MATTHEWS   v.    M'STEA. 

1875.  91   United   States   Reports  (Supreme 

Court),  7. 

Error  to  the  Court  of  Common  Pleas  for  the  City  and  County  of 
New  York. 

The  original  cause  of  action  was  (inter  alia)  an  acceptance  of  a 
bill  of  exchange  by  the  firm  'of  Brander,  Chambliss  &  Co.,  of  New 
Orleans,  dated  23rd  April,  1861,  payable  in  one  year  to  the  order 
of  M'Stea,  and  accepted  on  the  day  of  its  date  by  the  firm,  whereof 
Matthews,  it  was  alleged,  was  then  a  member.  The  principal  defence, 
and  the  only  one  which  presents  a  Federal  question,  was  that  at  the 
time  when  the  acceptance  was  made,  the  defendant  Matthewe  was  a 
resident  of  the  State  of  New  York ;  that  the  other  members  of  the 
firm  (also  made  defendants  in  the  suit,  but  not  served  with  process) 
were  residents  of  Louisiana ;  and  that,  before  the  acceptance,  the 
copartnership  was  dissolved  by  the  war  of  the  rebellion.  This 
defence  was  not  sustained  in  the  Common  Pleas,  and  the  judgment 
of  that  Court  was  affirmed  by  the  Court  of  Appeal. 

Matthews  sued  out  this  writ  of  error. 

Mr.  John  Sherwood  and  Mr.  William  M.  Evarts  for  the  plaintiff 
in  error. 

The  war  began  in  Louisiana,  19th  April,  1861  (The  "  Protector," 
12  Wall.  700).  The  proclamation  of  19th  April,  1861  declaring 
the  blockade  was  a  notice  of  prohibition  of  commercial  intercourse. 
The  proclamations  of  17th  and  19th  April  and  the  Act  of  Congress 
of  13th  July,  1861,  do  not  contain  any  permission  to  trade  or  any 
inference  that  such  trade  was  permitted.  Commercial  intercourse 
during  war  being  unlawful,  it  cannot  be  implied  from  the  proclama- 
tions of  the  Executive  and  the  Acts  of  Congress  (The  Prize  Gases,  2 
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Black,  635 ;  United  States  v.  Lane,  8  Wall.  185  ;  Cappell  v.  Hall, 
7  ibid.  542). 

The  copartnership  of  Brander,  Chambliss  &  Co.  was  dissolved, 
even  if  a  limited  intercourse  was  permitted.  The  Courts  of  Louisiana 
were  closed.  The  legality  of  commerce  and  the  mutual  use  of 
Courts  of  justioe  must  be  inseparable  (Griswold  v.  Waddington,  16 
Johns.  468). 

Mr.  J.  Hubley  Ashton,  contra. 

There  was  no  dissolution  of  partnership  prior  to  the  President's 
proclamation  of  16th  August,  1861,  issued  in  pursuance  of  the  Act 
of  13th  July,  1861. 

No  proclamation  of  the  President,  previous  to  the  assembling  of 
Congress  in  1861,  professed  to  interfere  with  the  commercial  inter- 
course between  the  inhabitants  of  the  loyal  and  of  the  insurgent 
States,  which  did  not  involve  a  breach  of  the  blockade  of  the  ports 
within  certain  States,  and  such  intercourse  continued  long  after 
23rd  April,   1861. 

The  fifth  section  of  the  Act  of  13th  July,  1861,  shows  that,  in 
the  opinion  of  Congress,  positive  legislation  was  necessary  in  order 
to  render  unlawful  all  commercial  intercourse  between  the  insurgent 
and  the  loyal  States. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  Court. 

The  single  question  which  this  record  presents  for  our  considera- 
tion is,  whether  a  partnership,  where  one  member  of  the  firm  resided 
in  New  York  and  the  others  in  Louisiana,  was  dissolved  by  the  war 
of  the  Kebellion  prior  to  23rd  April,  1861. 

That  the  civil  war  had  an  existence  commencing  before  that 
date  must  be  accepted  as  an  established  fact.  This  was  fully  deter- 
mined in  The  Prize  Gases,  2  Black,  635  ;  and  it  is  no  longer  open 
to  denial.  The  President's  proclamation  of  19th  April,  1861,  declar- 
ing that  he  had  deemed  it  advisable  to  set  on  foot  a  blockade  of  the 
ports  within  the  States  of  South  Carolina,  Georgia,  Alabama, 
Florida,  Mississippi,  Louisiana,  and  Texas,  was_  a  recognition  of  a 
war  waged,  and  conclusive  evidence  that  a  state  of  war  existed 
between  the  people  inhabiting  those  States  and  the  United  States. 

It  must  also  be  conceded,  as  a  general  rule,  to  be  one  of  the 
immediate  consequences  of  a  declaration  of  war  and  the  effect  of  a 
state  of  war,  even  when  not  declared,  that  all  commercial  inter- 
course and  dealing  between  the  subjects  or  adherents  of  the  contend- 
ing powers  is  unlawful,  and  is  interdicted.  The  reasons  for  this 
rule  are  obvious.  They  are,  that,  in  a  state  of  war,  all  the  members 
of  each  belligerent  are  respectively  enemies  of  all  the  members  of 
the  other  belligerent;  and,  were  commercial  intercourse  allowed,  it 
would  tend  to  strengthen  the  enemy  and  afford  facilities  for  convey- 
ing intelligence,  and  even  for  traitorous  correspondence.  Hence 
it  has  become  an  established  doctrine  that  war  puts  an  end  to  all 
commercial  dealing  between  the  citizens  or  subjects  of  the  nations 
or  powers  at  war,  and  "  places  every  individual  of  the  respective 
"governments,  as  well  as  the  governments  themselves,  in  a  state 
"  of  hostility,"    and  it  dissolves  commercial  partnerships  existing 
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between  the  subjects  or  citizens  of  the  two  contending  parties  prior 
to  the  war,  for  their  continued  existence  would  involve  community 
of  interest  and  mutual  dealing  between  enemies. 

Still  further,  it  is  undeniable  that  civil  war  brings  with  it  all 
the  consequences  in  this  regard  which  attend  upon  and  follow  a 
state  of  foreign  war.  Certainly  this  is  so  when  civil  war  is  sectional. 
Equally  with  foreign  war,  it  renders  commercial  intercourse  unlawful 
between  the  contending  parties,  and  it  dissolves  commercial  partner- 
ships. 

But  while  all  this  is  true  as  a  general  rule,   it  is  not  without 
exceptions.     A  state  of  war  may  exist  and  yet  commercial  inter- 
course be  lawful.       They  are  not  necessarily  inconsistent  with  each 
other.        Trading   with  a   public  enemy   may   be    authorised   by   a 
sovereign,   and  even  to  a  limited  extent  by  a  military  commander. 
Such  permissions  or  licences  are  partial  suspensions  of  the  laws  of 
war,  but  not  of  the  war  itself.     In   modern  times   they   are  very 
common.        Bynkershoek,    in  his   Qusest.    Jur.    Pub.,  lib.    1,    c.    3, 
while  asserting  as  a  universal  principle  of  law  that  an  immediate 
consequence  of  the  commencement  of  war  is  the  interdiction  of  all 
commercial  intercourse  between  the  subjects  of  the  states  at  war, 
emarks — "  The  utility,  however,  of  merchants,  and  the  mutual  wants 
'  of  nations,  have  almost  got  the  better  of  the  laws  of  war  as  to 
'  commerce.        Hence  it  is   alternatively   permitted   and   forbidden 
'  in  time  of  war,  as  princes  think  it  most  for  the  interest  of  their 
'  subjects.     A  commercial  nation  is  anxious  to  trade,   and  accom- 
'  modates  the  laws  of  war  to  the  greater  or  lesser  want  that  it  may 
'  be  in  of  the  goods  of  others.     Thus  sometimes  a  mutual  commerce 
'  is  permitted  generally ;  sometimes  as  to  certain  merchandise  only, 
'  while  others  are  prohibited ;   and  sometimes  it  is  prohibited  alto- 
'  gether."       Halleok,  in  his  Treatise  on  the  Laws  of  War,  p.   676 
et  seq.,  discusses  this  subject  at  considerable  length,  and  remarks — 
'  That  branch  of  the  government  to  which,   from  the  form  of  its 
'  constitution,  the  power  of  declaring  or  making  war  is  entrusted, 
'  has  an  undoubted,  right  to  regulate  and  modify,  in  its  discretion, 
'  the  hostilities  which  it   sanctions.     ...     In   England  licences 
'  are  granted  directly  by  the  Crown,  or  by  some  subordinate  officer 
'  to  whom  the  authority  of  the  Crown  has  been  delegated,  either 
'  by  special  instructions,   or  under  an  Act  of  Parliament.     In  the 
'  United  States,   as  a   general  rule,   licences  are  issued  under  the 
'  authority   of  an   Act  of  Congress ;    but  in   special   cases  and   for 
'  purposes  immediately  connected  with  the  prosecution  of  the  war, 
'  they  may  be  granted  by  the  authority  of  the  President,  as  com- 
'  mander-in-chief  of  the  military   and  naval  forces  of  the   United 
'  States." 

It  being,  then,  settled  that  a  war  may  exist,  and  yet  that  trading 
with  the  enemy  or  commercial  intercourse  may  be  allowable,  we  are 
brought  to  inquire  whether  such  intercourse  was  allowed  between 
the  loyal  citizens  of  the  United  States  and  the  citizens  of  Louisiana 
until  the  23rd  of  April,  1861,  when  the  acceptance  was  made  upon 
which  this  suit  was  brought.     And,  in  determining  this,  the  char- 
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aoter  of  the  war  and  the  manner  in  which  it  was  commenced  ought 
not  to  be  overlooked.  No  declaration  of  war  was  ever  made.  The 
President  recognised  its  existence  by  proclaiming  a  blockade  on 
the  19th  of  April,  and  it  then  became  hie  duty  as  well  as  his  right 
to  direct  how  it  should  be  carried  on.  In  the  exercise  of  this  right, 
he  was  at  liberty  to  allow  or  licence  intercourse ;  and  his  proclama- 
tions, if  they  did  not  licence  it  expressly,  did,  in  our  opinion,  licence 
it  by  very  cogent  implications.  It  is  impossible  to  read  them 
without  a  conviction  that  no  interdiction  of  commercial  intercourse, 
except  through  the  ports  of  the  designated  States,  was  intended. 
The  first  was  that  of  15th  April,  1861.  The  forts  and  property  of 
the  United  States  had,  prior  to  that  day,  been  forcibly  seized  by 
the  armed  forces.  Hostilities  had  commenced,  and,  in  the  light 
of  subsequent  events,  it  must  be  considered  that  a  state  of  war  then 
existed.  Yet  the  proclamation,  while  calling  for  the  militia  of  the 
several  States,  and  stating  what  would  probably  be  the  first  service 
assigned  to  them,  expressly  declared  that  "  in  every  event  the 
"utmost  care  would  be  observed,  consistently  with  the  repossession 
"  of  the  forts,  places,  and  property  which  had  been  seized  from 
"  the  Union,  to  avoid  any  devastation,  destruction  of,  or  interference 
"  with  property,  or  any  disturbance  of  peaceful  citizens  in  any  part 
"  of  the  country."  Manifestly  this  declaration  was  not  a  mere 
military  order.  It  did  not  contemplate  the  treatment  of  the  inhabit- 
ants of  the  States,  in  which  the  unlawful  combinations  mentioned  in 
the  proclamations  existed,  as  public  enemies.  It  announced  a  different 
mode  of  treatment — the  treatment  due  to  friends.  It  is  to  be 
observed  that  the  proclamation  of  15th  April,  1861,  was  not  a 
distinct  recognition  of  an  existing  state  of  war.  The  President  had 
power  to  recognise  it  (The  Prize  Gases,  supra),  but  he  did  not  prior 
to  his  second  proclamation,  that  of  19th  April,  in  which  he  announced 
the  blockade.  Even  then  the  war  was  only  inferentially  recognised ; 
and  the  measures  proposed  were  avowed  to  be  "  with  a  view  to  (1) 
"  .  .  .  the  protection  of  the  public  peace  and  the  lives  and 
"  property  of  quiet  and  orderly  citizens  pursuing  their  lawful  occupa- 
"  tions,  until  Congress  shall  have  assembled."  The  reference  here 
was  plainly  to  citizens  of  the  insurrectionary  States ;  and  the  purpose 
avowed  appears  to  be  inconsistent  with  their  being  regarded  as 
public  enemies,  and  consequently  debarred  from  intercourse  with 
the  inhabitants  of  States  not  in  insurrection.  The  only  interference 
with  the  business  relations  of  citizens  in  all  parts  of  the  country, 
contemplated  by  the  proclamation,  seems  to  have  been  such  as  the 
blockade  might  cause.  And  that  it  was  understood  to  be  an  assent 
by  the  Executive  to  continued  business  intercourse  may  be  inferred 
from  the  subsequent  action  of  the  Government  (of  which  we  may 
take  judicial  notice)  in  continuing  the  mail  service  in  Louisiana  and 
the  other  insurrectionary  States  long  after  the  blockade  was  declared. 
If  it  was  not  such  an  assent  or  permission,  it  was  well  fitted  to  deceive 
the  public.  But  in  a  civil  more  than  in  a  foreign  war,  or  a  war 
declared,  it  is  important  that  unequivocal  notice  should  be  given  of 
the  illegality  of  traffic  or  commercial  intercourse ;  for  in  a  civil  war 
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only  the  government  can  know  when  the  insurrection  has  assumed 
the  character  of  war. 

If,  however,  the  proclamations,  considered  by  themselves,  leave 
it  doubtful  whether  they  were  intended  to  be  permissible  of  com- 
mercial intercourse  with  the  inhabitants  of  the  insurrectionary  States, 
so  far  as  such  intercourse  did  not  interfere  with  the  blockade,  the 
subsequent  Act  of  Congress  passed  on  the  13th  day  of  July,  1861, 
ought  to  put  doubt  at  rest. 

The  Act  was  manifestly  passed  in  view  of  the  state  of  the  country 
then  existing,  and  in  view  of  the  proclamation  the  President  had 
issued.  It  enacts  that  in  a  case  therein  described — a  case  that  then 
existed — "  It  may  and  shall  be  lawful  for  the  President,  by  pro- 
"  clamation,  to  declare  that  the  inhabitants  of  such  State,  or  any 
"  section  or  part  thereof  where  such  insurrection  exists,  are  in  a 
"state  of  insurrection  against  the  United  States;  and  thereupon 
"  all  commercial  intercourse  by  and  between  the  same  and  the 
"  citizens  thereof,  and  the  citizens  of  the  rest  of  the  United  States, 
"  shall  cease  and  be  unlawful  so  long  as  such  condition  of  hostility 
"shall  continue."  Under  authority  of  this  Act  the  President  did 
issue  such  a  proclamation  on  the  16th  of  August,  1861 ;  and  it  stated 
that  all  commercial  intercourse  between  the  States  designated  as  in 
insurrection  and  the  inhabitants  thereof,  with  certain  exceptions, 
and  the  citizens  of  other  States  and  other  parts  of  the  United  States 
was  unlawful.  Both  the  Act  and  the  proclamation  exhibit  a  clear 
implication  that  before  the  first  was  enacted,  and  the  second  was 
issued,  commercial  intercourse  was  not  unlawful;  that  it  had  been 
permitted.  What  need  of  declaring  it  should  cease,  if  it  had  ceased, 
or  had  been  unlawful  before?  The  enactment  that  it  should  not  be 
permitted  after  a  day  then  in  the  future  must  be  considered  an  implied 
affirmation  that  up  to  that  day  it  was  lawful,  and  certainly  Congress 
had  the  power  to  relax  any  of  the  ordinary  rules  of  war. 

We  think,  therefore,  the  Court  of  Appeal  was  right  in  holding 
that  the  partnership  of  Brander,  Chambliss  &  Co.  had  not  been  dis- 
solved by  the  war  when  the  acceptance  upon  which  the  plaintiff  in 
error  is  sued  was  made. 

The  judgment  is  affirmed. 


CONTRACTS    WITH    PERSONS    NOT 
ENEMIES. 

[A  contract,  e.g.,  of  charter  party,  made  before  the  outbreak  of 
war  between  a  British  subjeet  and  a  neutral,  is  dissolved 
by  war,  where  its  performance  would  involve  trading  with 
the  enemy.] 

ANDREA  ESPOSITO  v.  SAMUEL  WILSON  BOWDEN. 

Exchequer  Chamber.     1857.  7  Ellis  and  Blackburn,  763. 

Error  from  the  Court  of  Queen's  Bench. 

The  first  count  stated  that  on  16th  September,  1853,  by  a  certain 
memorandum  for  charter,  it  was  that  day  mutually  agreed  between 
the  plaintiff,  therein  described  as  of  Naples,  master  of  the  ship  called 
the  "Maria  Christina,"  of  Naples,  of  the  burden,  &c,  whereof  the 
plaintiff  was  master,  then  in  Hull,  and  the  defendant,  that  the  said 
ship,  being  tight,  &c,  should  with  all  convenient  speed  take  an 
outward  cargo  from  the  Tyne  to  Naples,  and,  after  discharging 
same,  sail  and  proceed  to  Odessa,  or  so  near  thereto  as  she  might 
safely  get,  and  there  load  from  the  factors  of  the  said  freighter  a  full 
and  complete  cargo  of  wheat,  seed,  or  other  grain,  not  exceeding 
what  she  could  reasonably  stow  and  carry,  over  and  above  the  tackle, 
apparel,  provisions,  and  furniture,  and,  being  so  loaded  therewith, 
proceed  to  Falmouth,  &o.  (stipulations  as  to  the  places  of  discharge 
and  payment  of  freight  thereon).  The  freighter  engaged  to  pro- 
vide the  necessary  dunnage  mats,  which  the  ship  would  take  out  free 
of  charge,  ship  free  from  risk  and  expense  of  lighterage,  but  her 
boats  and  crew  to  render  all  necessary  assistance  in  towing  the 
lighters,  &o.  The  act  of  God,  the  Queen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of 
what  nature  or  kind  soever  during  the  said  voyage  always  excepted. 
(Then  followed  stipulations  as  to  mode  of  payment  of  freight.)  Cash 
for  ship's  use,  not  exceeding  £50,  to  be  advanced  the  master  at 
his  loading  port,  free  of  interest  and  commission,  on  account  of 
freighters  having  liberty  to  insure  same  at  ship's  expense.  Thirty- 
five  running  days  were  to  be  allowed  the  said  merchants  (if  the  ship 
were  not  sooner  despatched)  for  loading  and  unloading,  to  commence 
at  her  port  of  loading  on  her  being  ready  to  load,  laying  days  at  port 
of  discharge  to  commence,  &c.      And,  for  demurrage  over  and  above 
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the  said  laying  days,  the  said  freighter  agreed  to  pay  £4  per  day, 
detention  by  frost  or  quarantine  not  to  be  reckoned  as  lay  days.  The 
ship  to  be  addressed  at  the  within  foreign  ports  to  the  charterer's 
agents  free  of  commission.  Captain  and  owners  to  have  an  absolute 
lien  on  the  cargo  for  freight,  dead  freight,  and  demurrage,  and 
charterer's  responsibility  to  cease  on  shipment  of  cargo.  Penalty 
for  non-performance  of  that  agreement  £850.  The  words  "  de- 
"  murrage,  £4  per  day,"  to  be  inserted  in  bills  of  lading,  £80  to  be 
advanced  the  master  by  charterers  before  sailing  from  Hull  on  account 
of  freight  subject  to  insurance.  Averment  of  the  performance  of 
all  conditions  precedent,  and  that  all  things  have  been  done  and 
happened  that  ought  to  have  been  done  and  happened,  and  that  the 
plaintiff  was  ready  and  willing  to  do  things  that  it  was  necessary  for 
him  to  be  ready  and  willing  to  do,  to  entitle  him  to  have  the  agreed 
cargo  loaded  on  board  the  said  ship  at  Odessa  aforesaid,  and  the  pay- 
ment of  the  demurrage  hereafter  in  this  count  mentioned.  That, 
although  a  reasonable  and  proper  time  for  loading  the  agreed  cargo 
had  elapsed  before  the  commencement  of  this  suit,  nevertheless  de- 
fendant made  default  in  loading  the  agreed  cargo,  and,  before  this 
suit,  kept  and  detained  the  said  ship  on  demurrage  at  Odessa  afore- 
said for  divers,  to  wit,  ten  days  over  and  above  the  said  laying 
days  in  the  said  memorandum  of  charter  mentioned.  Yet  defendant 
did  not  nor  would  pay  the  £4  per  day  due  and  payable  for  such 
demurrage  as  aforesaid. 

Plea  (1)  to  the  first  count.  That  defendant  is  and  always  has 
been  a  subject  of  our  Lady  the  Queen,  and  that  Odessa,  the  port 
where  the  said  ship  was  to  load  her  said  cargo,  is  a  port  of  Russia, 
and  within  the  dominions  of  the  Emperor  of  Kussia.  And  that, 
after  the  making  of  the  charter  party,  and  before  the  ship  arrived 
at  Odessa,  and  before  the  defendant  provided  or  purchased  any  cargo 
to  be  loaded  on  board  the  ship,  to  wit,  on  29th  March,  1854,  our 
Lady  the  Queen  declared  war  against  the  Emperor  of  Russia,  and 
from  that  time  war  has  existed  between  our  Lady  the  Queen  and 
the  Emperor  of  Russia,  and  Odessa  has  been  a  hostile  port,  in  the 
possession  of  the  Queen's  enemies.  That,  from  the  time  war  was 
so  declared  as  aforesaid,  it  became  and  was  impossible  for  him,  the 
defendant,  to  perform  his  said  agreement  and  fulfil  the  terms  of  the 
said  memorandum  of  charter  without  dealing  and  trading  with  the 
Queen's  enemies,  of  which  plaintiff,  before  the  expiration  of  the  said 
laying  days  in  the  said  charter  party  mentioned,  had  notice.  And 
the  said  charter  party,  by  reason  of  the  premises,  then  became  and 
was  wholly  rescinded. 

Replication.  That,  by  an  order  or  declaration  of  Her  Majesty 
the  now  Queen,  bearing  date  and  made  on  the  same  day  and  at  the 
same  time  on  which  war  was  so  declared  as  aforesaid,  to  wit,  on  28th 
March,  1854,  Her  Majesty  the  now  Queen  declared  herself  to  be 
desirous  of  rendering  the  war  as  little  onerous  as  possible  to  the 
persons  with  whom  she  remained  at  peace,  and  that,  to  preserve  the 
commerce  of  neutrals  from  all  unnecessary  obstruction,  her  said 
Majesty  was  willing,  for  the  present,  to  waive  a  part  of  the  belligerent 
rights  appertaining  to  the  law  of  nations.       Her  said  Majesty  de- 
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clared  that  she  would  'waive  the  right  of  seizing  enemy's  property 
laden  on  board  a  neutral  vessel,  unless  it  should  be  contraband  of 
war,  and  that  it  was  not  her  said  Majesty's  intention  to  claim  the 
confiscation  of  neutral  property  not  being  contraband  of  war  found 
on  board  of  enemies'  ships.  That,  by  an  Order  in  Council  bearing 
date  29th  March,  1854,  her  said  Majesty  ordered  that  Russian 
merchant  vessels  in  any  port  or  places  within  her  said  Majesty's 
dominions  should  be  allowed  until  the  10th  May  then  next,  six  weeks 
from  the  date  thereof,  for  loading  their  cargoes  and  departing  from 
such  ports  or  places;  and  that  any  Russian  merchant  vessel  which, 
prior  to  the  date  of  that  Order,  should  have  sailed  from  any  foreign 
port  bound  for  any  port  or  place  in  her  said  Majesty's  dominions, 
should  be  permitted  to  enter  such  port  or  place,  and  to  discharge 
her  cargo,  and  afterwards  forthwith  to  depart  without  molestation ; 
and  that  any  such  vessel,  if  met  at  sea  by  any  of  her  said  Majesty's 
ships,  should  be  permitted  to  continue  her  voyage  to  any  port  not 
blockaded.  And  by  a  certain  other  Order  in  Council,  made  long 
before  the  expiration  of  the  said  thirty-five  running  days,  and  whilst 
there  was  yet  time  to  load  the  said  cargo  within  the  said  running 
days,  to  wit,  on  15th  April,  1854,  after  reciting,  amongst  other 
things,  that  Her  Majesty  was  desirous  of  rendering  the  war  as  little 
onerous  as  possible  to  the  Powers  with  whom  she  remained  at  peace, 
and,  to  preserve  the  commerce  of  neutrals  from  all  unnecessary  ob- 
struction, was  willing  for  the  present  to  waive  a  part  of  the 
belligerent  rights  appertaining  to  the  law  of  nations,  and  that  Her 
Majesty  would  waive  the  right  of  seizing  enemies'  property  laden  on 
board  a  neutral  vessel  unless  it  should  be  contraband  of  war,  and 
that  it  was  not  Her  Majesty's  intention  to  elaim  the  confiscation  of 
neutral  property,  not  being  contraband  of  war,  found  on  board 
enemies'  ships;  it  was  ordered,  by  and  with  the  advice  of  Her 
Majesty's  Privy  Council,  that  all  vessels  under  a  neutral  or  friendly 
flag,  being  neutral  or  friendly  property,  should  be  permitted  to 
import  into  any  port  or  place  in  Her  Majesty's  dominions  all  goods 
and  merchandise  whatsoever,  to  whomsoever  the  same  might  belong, 
and  to  export  from  any  port  or  place  in  Her  Majesty's  dominions  to 
any  port  not  blockaded  any  cargo  or  goods  not  being  contraband  of 
war,  or  not  requiring  a  special  permission,  to  whomsoever  the 
same  might  belong;  and  it  was  thereby  further  ordered 
that,  save  and  except  as  thereinbefore  excepted,  all  the 
subjects  of  Her  Majesty,  and  the  subjects  or  citizens  of  any 
neutral  or  friendly  State,  should  and  might,  during  and  notwith- 
standing the  said  hostilities  with  Russia,  freely  trade  with  all  ports 
and  places,  wheresoever  situate,  which  should  not  be  in  a  state  of 
blockade ;  save  and  except  that  no  British  vessel  should  under  any 
circumstances  be  permitted  or  empowered  to  enter  or  communicate 
with  any  port  or  place  which  should  belong  to  or  be  in  the  possession 
or  occupation  of  her  said  Majesty's  enemies. 

Averment.  That  the  said  ship  "  Maria  Christina  "  was  at  the 
time  of  the  making  of  the  said  charter  party,  and  so  continued  to  be, 
and  still  is,  a  neutral  vessel,  and  neutral  and  friendly  property,  and 
sailing  under  a  neutral  and  friendly  flag ;  and  that  the  plaintiff  was 
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during  all  the  time  aforesaid,  and  still  is,  the  subject  of  a  neutral 
State  and  friendly  with  her  said  Majesty ;  and  that  the  said  port 
of  Odessa  was  not  in  a  state  of  blockade  at  any  part  of  the  time 
during  which  the  said  cargo  could  and  might  and  ought  to  have  been 
loaded  pursuant  to  the  said  charter  party ;  and  that  the  said  cargo 
so  agreed  to  be  loaded  was  not,  nor  was  any  part  thereof,  contraband 
of  war,  nor  requiring  a  special  permission  to  be  imported  into  any 
port  or  place  in  her  now  Majesty's  dominions ;  and  that  the  said 
cargo  might  and  could  and  ought  to  have  been  loaded  pursuant  to  the 
said  charter  party  in  the  said  neutral  ship  notwithstanding  the  said 
hostilities. 

Demurrer.       Joinder. 

In  the  Court  of  Queen's  Bench  judgment  was  given  for  the 
plaintiff  on  the  demurrer  in  Easter  Term,  1855  (Esposito  v.  Bowden, 
4  E.  &  B.  963). 

Issue  was  taken  on  the  plea,  which  was  found  for  the  defendant. 
There  were  other  issues,  in  fact,  on  pleas  to  other  counts  of  the 
declaration,  all  which  issues  were  found  for  the  defendant.  The 
final  judgment  in  the  Queen's  Bench  was  for  the  plaintiff  on  the 
replication  to  the  above  plea  to  the  first  count. 

The  defendant  suggested  error  in  the  Exchequer  Chamber,  which 
the  plaintiff  denied. 

The  case  was  argued  in  Easter  Term,  1856  (1st  May.  Before 
Jervis,  C.J. ;  Pollock,  C.B.  ;  Cresswell,  Crowder,  and  Willes,  Js. ; 
and  Alderson,  B.). 

Bellish,  for  the  party  suggesting  error  (defendant  below). 

The  Court  below,  and  the  plaintiff's  counsel,  treated  the  replica- 
tion as  bad,  but  the  Court  below  has  held  the  plea  also  to  be  bad. 

First,  as  to'  the  plea.  If  the  declaration  of  war  made  the  per- 
formance of  the  contract  illegal,  the  contract  was  dissolved  by  such 
declaration.  Abbott  on  Shipping,  Part  iii.  c.  ii.  sec  3,  p.  427, 
5th  ed.  (Part  iv.  c.  xii.  sec.  2,  p.  426,  10th  ed.) ;  Atkinson  v. 
Ritchie,  10  East,  530.  This  proposition  will  probably  not  be 
disputed.  The  question,  then,  is  as  to  the  effect  of  the  declaration 
of  war.  _  Was  the  defendant,  finding  war  declared  before  the  arrival 
of  the  ship  at  Odessa  and  before  the  time  for  performance  according 
to  the  contract  had  arrived,  bound  to  procure  a  cargo  The  plea 
is  that,  from  the  time  of  the  declaration  of  war,  it  was  impossible 
for  the  defendant  to  perform  his  agreement  without  dealing  and 
trading  with  the  Queen's  enemies.  The  Court  below  say,  in  effect, 
that  they  see  from  the  record  that  this  averment  is  untrue.  They 
suggest  two  modes  in  which  the  defendant  might  have  performed  the 
contract — by  purchasing  the  corn  from  any  one,  friend  or  foe,  before 
the  declaration  of  war,  or  by  purchasing  it,  after  the  declaration  of 
war,  from  English  subjects  or  allies.  Now,  as  to  the  first,  there 
clearly  was  no  breach  from  the  non-performance  in  this  mode,  for 
the  possibility  of  doing  so  had  ceased  before  "the  time  for  performing 
the  contract  had  expired.  (Alderson,  B. — Suppose  war  had  not 
occurred,  would  not  a  performance  on  the  last  day  but  one  of  the 
time  allowed  by  the  contract  have  been  good!)  It  can  scarcely  be 
questioned  that  it  would,  and  Reid  v.  Hashing,  4  E.  &  B.  979,  is  to 
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that  effect,  and,  indeed,  goes  somewhat  further,  inasmuch  as  in  that 
oase  the  ship  arrived  at  the  port  of  loading  hefore  declaration  of  war. 
It  is  J;rue  that  there  both  the  parties  were  British  subjects,  and  here 
the  defendant  only  is  a  British  subject  and  the  plaintiff  a  neutral; 
but  how  can  that  affect  the  principle  now  under  discussion?  (Willes, 
J. — The  averment  here  is  that  the  defendant  could  not  perform  the 
contract  "without  dealing  and  trading  with  the  Queen's  enemies." 
In  Beid  v.  Hoshins,  £  E.  &  B.  979,  it  was  that  the  defendant  could 
not  do  so  "  without  trading  and  corresponding  "  with  the  enemy. 
"Corresponding"  may  refer  to  the  necessity  of  applying  to  the 
Custom-house  before  quitting  the  enemy's  port.)  The  essence  of  the 
averment  in  each  case  is  the  impossibility  of  performing  without 
dealing  with  the  enemy,  Supposing  (a  supposition  which  appeared, 
on  the  trial  of  the  issues  in  fact  in  this  case,  to  be  true)  that  duties 
were  payable  on  all  exports,  and  that,  by  the  rules  of  the  port,  the 
ships  shipping  cargoes  were  compelled  to  employ  Russian  lightermen, 
it  is  manifest  that  the  averment  would  be  supported.  In  fact,  the 
general  rule  of  law  goes  further  than  appears  to  have  been  allowed  by 
the  Court  below.  Not  only  all  trading  with  an  enemy  is  forbidden, 
but  all  intercourse.  If  the  British  ship  do  not  depart  from  the 
enemy's  port  immediately  on  the  declaration  of  war,  or  if,  after  the 
declaration  of  war,  she  goes  into  the  enemy's  port  for  "the  purpose  of 
bringing  away  property,  she  is  liable  to  be  taken  as  a  prize  of  war. 
A  British  subject  cannot  after  declaration  of  war  sell  property  which 
he  has  in  an  enemy's  country  and  buy  other  property  there.  If  a 
vessel  be  laden  for  an  enemy's  port,  the  owner  must  use  his  utmost 
diligence  to  prevent  her  going  thither.  Every  one  domiciled  in  an 
enemy's  country  is  for  the  purpose  of  these  questions  an  enemy.  The 
English  Courts  could  not  recognise  the  obligation  of  Bowden  to  pay 
an  export  duty  in  the  Russian  port.  If  a  contract  be  made  and 
broken  before  the  war,  a  plea,  in  an  action  brought  after  war  begins, 
that  the  defendant  is  an  alien  enemy  is  in  abatement ;  but  if  the 
breach  took  place  during  the  war,  such  a  plea  would  be  in  bar.  The 
defendant  therefore,  in  the  present  case,  could  not  after  the  declaration 
of  war  take  a  step  towards  performance  which  would  not  be  illegal. 
Numerous  authorities  in  the  Admiralty  Court  are  collected  in  The 
"Hoop"  (Cornelis),  1  Rob.  Rep.  Adm.  196,  in  which  Sir  W.  Scott 
pronounced  a  judgment  fully  affirming  the  general  principle  for  which 
the  present  defendant  contends.  In  The  "Lady  Jane,"  1  Rob. 
Rep.  Adm.  202,  and  The  "  Elnigheid,"  1  Rob.  Rep.  Adm.  210,  the 
goods  were  shipped  before  the  war  broke  out.  In  The  "  Elizabeth," 
1  Rob.  Rep.  Adm.  202  (see  8  T.R.  556),  it  merely  appeared  that 
the  ship  oame  from  an  enemy's  port.  In  The  "  Juffrouw  Louisa 
"  Margaretha,"  1  Rob.  Rep.  Adm.  203,  the  ship  was  neutral;  and 
so  it  was  in  The  "St.  Louis,"  1  Rob.  Rep.  Adm.  204,  where  it 
appeared  that  there  were  no  other  means  of  getting  the  goods  away 
but  by  sending  them  into  an  enemy's  port,  and  there  selling  them ; 
and  the  same  circumstances  existed  in  The  "  Bella  Quidita,"  1  Rob. 
Rep.  Adm.  207.  Sir  William  Scott,  1  Rob.  Rep.  Adm.  216,  says 
that  this  law  "  has  been  enforced  where  strong  claim,  not  merely 
"  of  convenience,  but  almost  of  necessity,  excused  it  on  behalf  of  the 
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"individual;  that  it  has  been  enforced  where  cargoes  have  been 
"  laden  before  the  war,  but  where  the  parties  have  not  used  all  possible 
"  diligence  to  countermand  the  voyage  after  the  first  notice  of  hos- 
"  tilities  ;  and  that  it  has  been  enforced  not  only  against  the  subjects 
"  of  the  Crown,  but  likewise  against  those  of  its  allies  in  the  war, 
' '  upon  the  supposition  that  the  rule  was  founded  on  a  strong  and 
"  universal  principle,  which  allied  States  in  war  had  a  right  to 
"notice  and  apply,  mutually,  to  each  other's  subjects."  And  he 
refers  to  Gist  v.  Mason,  1  T.R.  88,  as  showing  that  such  is  the 
maritime  law  of  England.  The  leading  common  law  case  is  Potts  v. 
Bell,  8  T.R.  548,  where  Sir  John  Nicholl,  in  argument  (8  T.R.  556), 
cited  the  case  of  The  "  St.  Philip,"  in  which  the  Privy  Council 
refused  to  give  the  claimants  liberty  to  prove  that  the  goods  con- 
demned as  prize  had  been  bought  before  the  war.  Potts  v.  Bell, 
8  T.R.  548,  shows  that  if  the  defendant  had  in  Odessa  purchased 
goods  from  any  one  after  the  declaration  of  war,  and  had  brought 
them  from  Odessa,  they  would  not  have  been  insurable.  In  The 
"  Jonge  Pieter  "  (Musterdt),  4  Rob.  Rep.  Adm.  79,  83,  Sir  William 
Scott  says,  "  Without  the  licence  of  Government  no  communication, 
"direct  or  indirect,  can  be  carried  on  with  the  enemy,"  yet  the 
Court  below  appears  to  have  considered  that  such  communication 
might  have  been  "  meritorious  "  (4  E.  &  B.  977).  WilUson  v. 
Patteson,  7  Taunt.  439,  is  a  case  which  shows  how  very  strictly  the 
law  of  not  dealing  in  any  way  with  an  enemy  is  enforced  in  English 
Courts.  The  same  law  is  laid  down  by  American  writers.  In  2 
Wheaton's  Elements  of  International  Law,  p.  25,  it  is  said,  "  One 
"  of  the  immediate  consequences  of  the  commencement  of  hostilities 
"  is  the  interdiction  of  all  commercial  intercourse  between  the  sub- 
"  jeete  of  the  States  at  war  without  the  licence  of  their  respective 
"Governments."  And  the  writer  then  gives  extracts  from  the 
judgment  of  Sir  W.  Scott  in  The  "Hoop"  (Cornells),  1  Rob.  Rep. 
Adm.  196,  and  he  adds  (p.  32),  "  The  same  principles  were  applied 
' '  by  the  American  Courts  of  justice  to  the  intercourse  of  their 
"  citizens  with  the  enemy  on  the  breaking  out  of  the  war  between  the 
"  United  States  and  Great  Britain."  He  illustrates  this  by  a  very 
strong  case  of  condemnation,  where  the  condemned  goods  were  pur- 
chased by  an  American  citizen  within  the  British  territory,  long 
before  the  declaration  of  war,  deposited  on  an  island  near  the 
frontier,  and,  after  the  commencement  of  the  war,  brought  away  by 
a  ship  hired  by  the  purchaser's  agents.  That  is  the  course  of 
conduct  which  the  Court  below  treats  as  meritorious  (4  E.  &  B.  977). 
The  law  is  laid  down  in  conformity  with  what  has  been  cited  from 
Wheaton  in  1  Kent's  Com.,  Part  i.  lect.  iii. ;  and  in  a  note  at 
p.  666  (4th  ed.)  it  is  said,  "  The  doctrine  goes  to  the  extent  of 
"  holding  it  unlawful,  after  the  commencement  of  war,  except  under 
"  the  special  licence  of  the  Government,  to  send  a  vessel  to  the 
"  enemy's  country  to  bring  home,  with  their  permission,  one's  own 
"  property  which  was  there  when  the  war  broke  out.  It  would 
"be  liable  to  seizure  in  transitu  as  enemy's  property."  He  cites 
The  "Rapid"  (Perry),  8  Cranch  (Sup.  Ct.  U.S.),  155.  This 
appears  to  be  the  case  referred  to  by  Dr.  Wheaton,  as  cited  in  the 
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text  above.  In  Duer's  Law  and  Practice  of  Marine  Insurance,  lect. 
vi.  seo.  6,  &c.,  the  general  law  is  laid  down  similarly;  but  in  sec.  9 
a  less  strict  view  appears  to  be  taken  of  the  oase  "  of  a  subject  who, 
"  finding  himself  in  an  enemy's  country  on  the  breaking  out  of  war, 
"  immediately  withdraws  himself,  with  his  property,  and  returns  to 
"  bis  native  country."  That,  however,  is  not  the  present  case. 
In  tbe  judgment  below  Touteng  v.  Hubbard,  3  B.  &  P.  291,  is  re- 
ferred to.  Lord  Alvanley  there  in  effect  says  that  when  the  British 
Government  lays  an  embargo  on  the  ships  of  another  State,  a  British 
Court  must  act  upon  the  presumption  that  the  British  Government 
is  in  the  right  and  the  other  State  in  the  wrong;  and  that  in  a 
British  Court  of  justice  nothing  which  is  in  contravention  of  the 
embargo  can  be  enforced.  The  case,  as  far  as  it  applies,  which  is 
only  very  remotely,  is  in  favour  of  the  defendant. 

Then,  as  to  the  replication.  (Jervis,  C.J. — The  Court  wishes 
first  to  hear  the  argument  against  the  plea.) 

Manisty,  for  the  party  denying  the  error  (plaintiff  below). 

It  appears  that  the  defendant  detained  the  vessel  beyond  the 
laying  days ;  there  is'  therefore  a  clear  breach,  unless  the  declaration 
of  war  of  itself  dissolved  the  whole  contract.  But  that  is  not  so. 
It  is  true  that  in  general  it  is  illegal  to  trade  with  an  enemy,  and 
that  no  one  can  be  sued  for  non-performance  of  a  contract  when  the 
performance  has  become  illegal.  But  there  is  no  illegality  in  trad- 
ing with  an  enemy,  if  the  Queen's  licence  is  obtained  for  the  purpose. 
Here  it  is  not  averred,  as  was  averred  in  Reid  v.  HosMns,  4  E.  &  B. 
979,  that  no  licence  could  be  obtained.  The  case  is  as  if  a  statute 
prohibited  a  trading  without  the  Queen's  licence.  In  order  to  show 
a  violation  of  such  a  statute,  an  averment  would  be  necessary  that  no 
Queen's  licence  was  obtained.  (Pollock,  C.B. — In  the  present  case 
the  effect  of  the  Queen's  licence  would  be  to  supersede  the  general 
law.  It  would  seem  to  be  no  more  necessary  to  aver  that  such  a 
licence  could  not  be  obtained  than  to  aver  that  it  was  not  prac- 
ticable to  obtain  a  repeal  of  an  Act  of  Parliament.)  The  illegality 
here  shown  is  set  up  as  an  excuse  for  the  non-performance.  But  the 
defendant,  by  deferring  the  performance,  took  upon  himself  the  risk 
of  its  becoming  possible.  Nor  was  it  absolutely  impossible.  The 
ship  was  a  neutral  vessel,  and  might  have  safely  left  Odessa.  In 
Reid  v.  Soskins,  4  E.  &  B.  979,  there  never  was  a  possibility  of 
legally  performing  the  agreement.  If  there  be  several  ways  of  per- 
forming a  contract,  one  of  which  becomes  illegal,  that  is  no  excuse 
for  not  performing  it  by  some  of  the  other  ways.  (Cress well,  J. — 
The  Court  below  appears  to  admit  that  the  contract  was  dissolved. 
You  seem  not  to  do  so.)  It  was  dissolved  only  in  a  particular  sense. 
(Cresswell,  J. — That  proposition  I  cannot  deal  with.  Pollock, 
C.B. — The  case  of  war  is  an  exception  implied  in  the  oontract,  as 
the  termination  of  life  is  an  exception  implied  in  many  other  con- 
tracts.) Could  it  be  implied  in  a  contract  that,  if  war  were  pro- 
claimed and  a  peace  followed  almost  immediately,  the  contract  should 
not  be  performed?  The  exception  can  be  no  more  than  this,  that 
if  war  should  be  proclaimed  under  circumstances  making  it  impossible 
legally  to  perform  the  contract,  there  should  be  no  performance. 
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As  to  the  replication.  The  first  Order  in  Council  allowed  a 
neutral  to  leave  an  enemy's  port  with  enemy's  goods.  The  second 
allowed  an  enemy's  ship  to  bring  enemy's  goods.  No  doubt  a 
licence  would  have  been  given  extending  the  same  privilege  to  British 
goods ;  and  it  may  be  contended  that  what  was  allowed  in  the  case 
of  enemy's  goods  would  be  allowed  in  the  case  of  British  goods.  The 
last  Order,  issued  while  there  was  yet  time  to  perform  the  contract, 
clearly  would  have  legalised  the  performance  of  the  contract.  That 
was  decided  in  Clemenston  v.  Blessig,  11  Exch.  135.  Indeed  the 
remarks  of  Martin,  B.,  in  that  case  would  appear  to  extend  to 
justifying  the  performance  even  without  the  Order  in  Council,  and 
thus  to  show  the  plea  absolutely  bad.  (Willes,  J. — Suppose  the 
charterer's  agent  at  Odessa  had  had  the  corn  in  his  hands,  but  was 
unable  to  get  it  on  board  without  employing  Russian  lightermen, 
and  entering  the  corn  at ,  the  Russian  Custom-house,  and  paying 
Russian  duties.  Do  you  say  that  the  charterer  would  have  been 
excused?)  On  that  supposition  the  performance  would  be  illegal  but 
for  the  Queen's  licence. 

Mellish,  in  reply — If  there  had  been  a  licence  it  was  for  the  party 
insisting  on  that  fact  to  show  it.  That  would  be  so  as  to  the 
burthen  of  proof  (Holland  v.  Hall,  1  B.  &  Aid.  53),  and  the  rule  as 
to  the  burthen  of  averment  must  be  the  same.  The  question  on 
the  plea  is  really  whether  the  declaration  of  war  dissolved  the  con- 
tract. That  is  shown  to  be  so  on  the  authorities  already  cited,  to 
which  may  be  added  the  language  of  Lord  Ellenborough  in  Barker  v. 
Hodgson,  3  M.  &  S.  267,  270.  The  greatest  inconvenience  would 
arise  from  any  other  view.       How  long  is  the  party  to  wait? 

Then,  as  to  the  replication.  The  first  two  Orders  in  Council  had 
no  application  to  British  property  or  ships.  It  seems  to  be  urged 
that  these  would  extend,  in  spirit  at  least,  to  British  property  in  a 
neutral  or  British  ship.  But  that  this  was  not  so  is  clear  from  the 
issuing  of  the  third  Order  in  Council,  which  would,  in  that  view, 
have  been  unnecessary.  The  effect  of  the  third  Order  depends  upon 
the  same  question  as  the  validity  of  the  plea;  for  if  the  war  dis- 
solved the  contract  there  was  no  contract  at  the  time  when  the  third 
Order  issued.  Cur.  adv.  vult. 

Willes,  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  was  argued  before  our  lamented  colleagues,  the  late 
Lord  Chief  Justice  Jervis  and  Baron  Alderson,  together  with  the 
Lord  Chief  Baron,  my  brothers  Cresswell  and  Crowder,  and  myself. 

Upon  the  argument  all  the  members  of  the  Court  were  unanimous 
as  to  the  result  of  the  judgment  we  ought  to  pronounce ;  but  in  con- 
sequence of  the  importance  of  the  case  we  took  time  to  consider  and 
state  our  reasons  for  that  judgment. 

We  agree  in  the  opinion  of  the  Court  of  Queen's  Bench  that  if 
the  plea  be  sufficient,  the  replication  furnishes  no  answer  to  it,  and 
in  their  reasons  for  that  opinion,  which  we  need  not  repeat. 

The  principal  question  in  the  case  is  as  to  the  validity  of  the 
plea.  It  is,  in  effect,  whether  a  charter  party  made  before  the  late 
Russian  war  between  an  English  merchant  and  a  neutral  shipowner, 
whereby  it  was   agreed  that  the  neutral  vessel   should  proceed  to 
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Odessa,  a  port  of  Russia,  and  there  load  from  the  freighter's  factors 
a  complete  cargo  of  wheat,  seed,  or  other  grain,  and  proceed  therewith 
to  Falmouth,  with  usual  provisions  as  to  laying  days  and  demurrage, 
was  dissolved  by  the  war  between  England  and  Russia,  alleged  by 
the  charterer  in  his  plea,  which  is  to  be  taken  as  true  for  the  purpose 
of  the  present  discussion,  to  have  broken  out  before  the  vessel  arrived 
at  Odessa,  and  to  have  continued  up  to  and  during  the  time  when 
the  loading  was  to  have  taken  place ;  it  being  further  alleged  in  the 
plea  that,  from  the  time  war  was  declared,  it  became  and  was  impos- 
sible for  the  charterer  to  perform  his  agreement  without  dealing  and 
trading  with  the  Queen's  enemies. 

It  is  now  fully  established  that,  the  presumed  object  of  war  being 
as  much  to  cripple  the  enemy's  commerce  as  to  capture  his  property, 
a  declaration  of  war  imports  a  prohibition  of  commercial  intercourse 
and  correspondence  with  the  inhabitants  of  the  enemy's  country,  and 
that  such  intercourse,  except  with  the  licence  of  the  Crown,  is 
illegal. 

Doubt  was  thrown  upon  the  law  on  this  subject  by  the  case  of 
Bell  v.  Gilson,  1798,  1  B.  &  P.  345,  where  Buller  and  Heath,  Js. 
(Rooke,  J.,  dissentiente) ,  held  that  an  insurance  of  goods  purchased 
in  Holland  during  hostilities  between  England  and  Holland  on  board 
a  neutral  ship  was  lawful.  That  case,  however,  was,  in  the  year 
1800,  overruled,  Lord  Kenyon  being  Chief  Justice,  by  the  Court 
of  King's  Bench  in  Potts  v.  Bell,  8  T.T.  548 ;  which,  together  with 
the  great  case  of  The  "Hoop"  (Cornells),  1  Rob.  Rep.  Adm.  196, 
before  Lord  Stowell,  then  Sir  William  Scott,  upon  the  authority  of 
which  Potts  v.  Bell  was  decided,  has  restored  and  finally  established 
the  rule  already  mentioned,  that  one  of  the  consequences  of  war  is 
the  absolute  interdiction  of  all  commercial  intercourse  or  corre- 
spondence between  the  subjects  of  the  hostile  countries  except  by  the 
permission  of  their  respective  Sovereigns. 

The  cases  of  The  "Hoop"  (Cornells)  and  Potts  v.  Bell  further 
established  that  it  is  illegal  for  a  subject  in  time  of  war,  without 
licence,  to  bring  from  an  enemy's  port,  even  in  a  neutral  ship,  goods 
purchased  in  the  enemy's  country  after  the  commencement  of  hos- 
tilities, although  not  appearing  to  have  been  purchased  from  an 
enemy;  in  effect,  that  trading  with  the  inhabitants  of  an  enemy's 
country  is  trading  with  the  enemy.  And  in  the  case  of  The 
"Hoop"  (Cornelis)  Lord  Stowell,  after  laying  down  the  rule  that 
trading  with  the  enemy,  except  under  a  royal  licence,  subjects  the 
property  to  confiscation,  and  citing  numerous  cases  in  support  of 
that  rule,  proceeds  to  say  (1  Rob.  Rep.  Adm.  216) — "  The  cases 
"which  I  have  produced  prove  that  the  rule  has  been  rigidly  en- 
"  forced — where  Acts  of  Parliament  have  on  different  occasions  been 
"made  to  relax  the  navigation  law  and  other  revenue  Acts;  where 
' '  the  Government  has  authorised,  under  the  sanction  of  an  Act  of 
"  Parliament,  a  homeward  trade  from  the  enemy's  possessions,  but 
"  has  not  specifically  protected  an  outward  trade  to  the  same,  though 
"  intimately  connected  with  that  homeward  trade,  and  almost  neces- 
"  sary  to  its  existence;  that  it  has  been  enforced,  where  strong  claim 
"not  merely  of  convenience,  but  almost  of  necessity,  excused  it  on 
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behalf  of  the  individual;  that  it  has  been  enforced  where  cargoes 
have  been  laden  before  the  war,  but  where  the  parties  have  not 
used  all  possible  diligence  to  countermand  the  voyage  after  the 
first  notice  of  hostilities;  and  that  it  has  been  enforced  not  only 
against  the  subjects  of  the  Crown,  but  likewise  against  those  of  its 
allies  in  the  war,  upon  the  supposition  that  the  rule  was  founded  on 
a  strong  and  universal  principle,  which  allied  States  in  war  had 
a  right  to  notice  and  apply,  mutually,  to  each  other's  subjects. 
Indeed,  it  is  the  less  necessary  to  produce  these  cases,  because  it  is  ex- 
pressly laid  down  by  Lord  Mansfield,  as  I  understand  him  "  (see  Gist 
Mason,  1  T.R.  88),  "  that  such  is  the  maritime  law  of  England; 
and  he  who  for  so  long  a  time  assisted  at  the  decisions  of  that 
Court  "  (Prize  appeals),  "  and  at  that  period  could  hardly  have  been 
ignorant  of  the  rule  of  decision  on  this  important  subject,  though 
none  of  the  instances  which  I  happen  to  possess  prove  him  to  have 
been  personally  present  at  those  particular  judgments.  What 
is  meant  by  the  addition,  '  but  this  does  not  extend  to  a  neutral 
'  vessel,'  it  is  extremely  difficult  to  conjecture,  because  no  man 
was  more  perfectly  apprised  that  the  neutral  bottom  gives  in  no 
case  any  sort  of  protection  to  a  cargo  that  is  otherwise  liable  to 
confiscation,  unless  under  the  express  stipulations  of  particulai 
treaties;  and  therefore  I  cannot  but  conclude  that  the  words  of 
that  great  person  must  have  been  received  with  some  slight  degree 
of  misapprehension." 
The  force  of  a  declaration  of  war  is  equal  to  that  of  an  Act  of 
Parliament  prohibiting  intercourse  with  the  enemy  except  by  the 
Queen's  licence.  As  an  Act  of  State,  done  by  virtue  of  the  preroga- 
tive exclusively  belonging  to  the  Crown,  such  a  declaration  carries 
with  it  all  the  force  of  law.  It  is  founded  upon  the  jus  belli  which 
Lord  Coke  (Co.  Lit.  11.  b.)  states  to  be  a  portion  of  the  law  of 
England,  adding,  "  In  republica  maxime  conservanda  sunt  jura  belli." 
This  force  has  been  attributed  to  it,  amongst  other  cases,  in  Furtado 
v.  Rodgers,  3  B.  &  P.  191,  198,  where  Lord  Alvanley,  C.J.,  said, 
We  are  all  of  opinion  that  on  the  principles  of  the  English  law  it 
is  not  competent  to  any  subject  to  enter  into  a  contract  to  do 
anything  which  may  be  detrimental  to  the  interests  of  his  own 
country;  and  that  such  a  contract  is  as  much  prohibited  as  if  it 
had  been,  expressly  forbidden  by  Act  of  Parliament.  It  is  ad- 
mitted that  if  a  man  contracts  to  do  a  thing  which  is  afterwards 
prohibited  by  Act  of  Parliament,  he  is  not  bound  by  his  contract. 
And  on  the  same  principle,  where  hostilities  commence  between  the 
country  of  the  underwriter  and  the  assured,  the  former  is  forbidden 
to  fulfil  his  contract."  Accordingly,  in  that  case  it  was  held 
that  an  insurance  effected  in  Great  Britain  on  a  French  ship,  though 
before  the  commencement  of  hostilities  between  Great  Britain  and 
France,  did  pot  bind  the  insurer  to  indemnify  the  assured  against  a 
loss  by  British  capture  in  the  subsequent  war,  although  the  policy 
contained  general  words  of  insurance  against  all  captures  and  de- 
tentions of  princes,  without  any  exception  of  the  acts  of  the  insurers' 
own  Government.  These  remarks  as  to  the  force  of  a  declaration  of 
war  furnish  a  complete  answer  to  the  dictum  attributed  to  one  of  the 
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learned  judges  in  the  report  of  Clementson  v.  Blessig,  11  Exch.  135, 
relied  upon  by  Mr.  Manisty  in  his  able  argument  for  the  plaintiff. 
That  case  itself  was  decided  upon  the  ground  that,  by  the  terms  of 
the  declaration  of  war,  the  performance  of  the  contract  there  in 
question  was  permitted ;  and  therefore  it  does  not  affect  the  present 
discussion,  and  we  need  not  give  any  opinion  upon  the  point  there 
decided. 

As  to  the  mode  of  operation  of  war  upon  contracts  of  affreight- 
ment made  before,  but  which  remain  unexecuted  at,  the  time  it  is 
declared,  and  of  which  it  makes  the  further  execution  unlawful  or 
impossible,  the  authorities  establish  that  the  effect  is  to  dissolve  the 
contract,  and  to  absolve  both  parties  from  further  performance  of  it. 
Such  was  the  opinion  of  Lord  Ellenborough,  at  a  time  when  the 
question  must  recently  have  often  occurred  and  been  well  considered 
and  understood,  in  Barker  v.  Hodgson,  1814,  3  M.  &  S.  267,  270, 
where  it  was  held  that  the  prevalence  of  an  infectious  disorder  at 
the  port  of  loading,  and  consequent  prohibition  of  intercourse  by  the 
law  of  the  port,  were  not  sufficient  to  excuse  the  charterer  from 
loading;  and  Lord  Ellenborough,  in  delivering  judgment,  said,  "  The 
"  question  here  is,  on  which  side  the  burthen  is  to  fall.  If,  indeed, 
"  the  performance  of  this  covenant  had  been  rendered  unlawful  by 
"the  Government  of  this  country,  the  contract  would  have  been 
"  dissolved  on  both  sides,  and  this  defendant,  inasmuch  as  he  had 
' '  been  thus  compelled  to  abandon  his  contract,  would  have  been 
"  excused  for  the  non-performance  of  it,  and  not  liable  to  damages. 
' '  But  if  in  consequence  of  events  which  happen  at  a  foreign  port 
"  the  freighter  is  prevented  from  furnishing  a  loading  there,  which 
"  he  has  contracted  to  furnish,  the  contract  is  neither  dissolved,  nor 
"  is  he  excused  for  not  performing  it,  but  must  answer  in  damages." 
A  similar  opinion  was  expressed  by  the  same  eminent  judge  in 
Atkinson  v.  Ritchie,  10  East,  530.  Lord  Tenterden  also,  in  his 
work  on  Shipping  (10th  ed.,  by  Serjeant  Shee,  p.  426;  5th  ed.,  p. 
427),  states  the  law  thus,  "Another  general  rule  of  law  furnishes  a 
"dissolution  of  these  contracts"  (i.e.,  for  the  carriage  of  goods  in 
merchant  ships)  "  by  matter  extrinsic.  If  an  agreement  be  made 
"  to  do  an  act  lawful  at  the  time  of  such  agreement,  but  afterwards, 
"  and  before  the  performance  of  the  act,  the  performance  be  rendered 
"  unlawful  by  the  Government  of  the  country,  the  agreement  is 
"  absolutely  dissolved.  If,  therefore,  before  the  commencement  of 
' '  a  voyage,  war  or  hostilities  should  take  place  between  the  State 
"  to  which  the  ship  or  cargo  belongs,  and  that  to  which  they  are 
"  destined,  or  commerce  between  them  be  wholly  prohibited,  the 
"  contract  for  conveyance  is  at  an  end,  the  merchant  must  unladen 
"his  goods,  and  the  owners  find  another  employment  for  their  ship. 
"  And  probably  the  same  principles  would  apply  to  the  same  events 
"  happening  after  the  commencement  and  before  the  completion  of 
"  the  voyage,  although  a  different  rule  is  laid  down  in  this  case  by 
"the  French  Ordinance."  It  may  be  added  that  the  cases  above 
put  by  Lord  Tenterden  cannot  be  treated  as  isolated  propositions,  but 
as  instances  of  the  general  principle  of  law  with  which  they  are  pre- 
faced.     Chancellor  Kent  also,  in  his  Commentaries,  3rd  vol.,  p.  248, 
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4th  ed.,  after  stating  that  "the  contract  of  affreightment  may  be 
"dissolved  without  execution,  not  only  by  the  act  of  the  parties, 
"  but  in  many  cases  by  the  act  of  the  law,"  proceeds  to  state  that, 
inter  alia,  war  making  performance  unlawful  or  impossible  either 
before  or  after  its  commencement,  dissolves  the  contract.  The  same 
distinguished  person  held,  in  the  Court  of  Errors,  in  New  York, 
that  a  contract  of  partnership  with  a  foreigner  was  absolutely  dis- 
solved by  the  breaking  out  of  war  between  the  two  countries.  (See 
Griswold  v.  Waddington,  16  Johnson,  438.  See  the  case  below, 
15  Johnson,  57.) 

Further,  there  is  very  high  authority  for  saying  that  the  removal 
of  merchandise,  even  though  acquired  before  the  war  from  the 
enemy's  country,  after  knowledge  of  the  war,  without  a  royal  licence, 
is  generally  illegal.  This  was  laid  down  at  the  Cockpit  in  1747,  in 
the  case  of  The  "St.  Philip  "  (referred  to  and  stated  by  Sir  John 
Nicholl  in  his  learned  argument  in  Potts  v.  Bell,  8  T.R.  556),  where 
the  Lords  Commissioners  of  Appeal,  present  Willes,  C.J.,  refused  to 
give  the  claimants  liberty  to  prove  that  their  goods  were  ■  bought 
before  the  war.  The  same  law  was  laid  down  by  Mr.  Justice  Story 
in  The  "St.  Lawrence,"  1  Gallison  (U.S.),  467,  and  The  "Joseph" 
(Sargent),  1  Gallison  (U.S.),  545.  See  also  Willard  Phillips'  very 
able  work  on  the  Law  of  Insurance,  3rd  ed.  1  vol.  p.  137,  et  seq. 
The  cases  before  Lord  Stowell  of  The  "  Juffrow  Catherine/, " 
(Hansen),  5  Rob.  Rep.  Adm.  140,  and  The  "  Madonna  dell  Gracie  " 
(Copenzia),  4  Rob.  Rep.  Adm.  195,  in  which  that  great  judge 
fastened  upon  peculiar  circumstances  to  exempt  the  claimants  from 
the  operation  of  the  general  rule,  tend  strongly  to  confirm  its 
applicability  in  all  cases  in  which  trade  or  intercourse  with  the 
enemy  after  knowledge  of  the  war  is  involved  in  the  shipment.  And 
in  such  cases  the  circumstances  of  previous  purchase  seems,  as  a 
general  rule,  to  be  matter  for  the  consideration  of  the  Crown  in  its 
clemency  alone. 

The  law  as  to  trading  with  the  enemy  was  considered  and  acted 
upon  by  the  Court  of  the  Queen's  Bench  in  Reid  v.  Soskins,  4  E.  &  B. 
979,  a  case  identical  in  its  facts  with  the  present,  except  that  the 
shipowners  in  that  case  were  British  subjects.  It  was  there  decided 
that  the  contract  was  dissolved,  and  the  parties  absolved  from  its 
performance,  among  other  reasons  stated,  because,  without  any 
previous  default  on  the  charterer's  part,  performance  had  become 
illegal  by  the  declaration  of  war  and  its  consequences.  But  it  was 
also  in  that  case  stated,  in  the  judgment  of  the  Court,  to  be  material 
that  the  owners  of  the  ship  were  British  subjects,  because  it  was, 
by  reason  of  the  circumstances,  the  duty  of  the  captain,  "  as  soon  as 
"  he  heard  of  the  declaration  of  war,  to  make  his  escape,  and  to 
"  seek  a  place  of  safety,  instead  of  lingering  at  Odessa  in  the  hope 
"  of  obtaining  a  cargo,  although  he  might  safely  have  done  so  if  he 
"  had  not  been  a  British  subject,  and  the  ship  had  been  neutral 
"property."  See  the  result  of  that  case  in  the  Queen's  Bench 
(Reid  v.  Hoshins,  5  E.  &  B.  729)  and  the  Exchequer  Chamber  (Reid 
v.  Hoskms,  6  E.  &  B.  953);  also  Avery  v.  Bowden  (in  Q.B.,  5 
E.  &  B.  714,  and  in  Exch.  Ch.,  6  E.  &  B.  953). 


ESPOSITO  v.  BOWDEN.  271 

We  entirely  concur  in  the  decision  in  Eeid  v.  Soskins,  4  E.  &  B. 
979,  and  in  the  reasons  advanced  in  the  judgment,  either  of  which, 
however,  would  in  our  opinion  have  been  sufficient.  The  fact 
that  it  was  the  duty  of  the  master  in  that  case  to  leave  Odessa,  and 
that  he  could  not  have  received  a  cargo  without  dealing  and  trading 
with  the  enemy,  was  a  sufficient  ground  for  the  decision  that  his 
owners  could  not  recover  against  the  charterer  for  not  loading  a 
cargo  which  he  could  not  lawfully  have  received.  But  that  was  not 
the  only  reason,  stated  in  the  judgment,  by  which  it  could  have  been 
supported.  The  argument  which  was  again  urged  in  this  case,  that, 
apart  from  any  considerations  affecting  the  shipowner  only,  the 
defence  was  valid  by  reason  of  the  law  also  forbidding  the  charterer 
to  load  a  cargo,  and,  as  a  consequence  of  that  prohibition,  dissolving 
the  charter  party  and  absolving  both  parties  from  further  perform- 
ance, remains  to  be  considered. 

In  order  to  escape  the  application  of  this  latter  argument,  founded 
upon  the  principles  above  stated,  it  is  necessary  for  the  shipowner 
to  establish  that  the  plea  of  the  charterer  cannot  be  true  in  alleging 
an  impossibility  of  performance  without  dealing  and  trading  with  the 
enemy,  or,  in  other  words,  that  the  charterer  could,  but  for  some 
default  of  his  own,  and  notwithstanding  the  war,  have  fulfilled  his 
contract  in  a  lawful  manner. 

We  proceed  to  consider  the  arguments  advanced  for  that  purpose. 

In  the  first  place,  it  is  said  that  the  contract  admitted  of  being 
fulfilled  after  the  war  by  purchasing  the  cargo  from  Her  Majesty's 
subjects,  or  those  of  her  allies  at  Odessa,  who  may  have  had  wheat, 
seed,  or  other  grain  which  they  were  willing  to  dispose  of,  and  may 
have  been  about  to  leave  the  enemy's  country.  And  it  is  assumed 
that  the  charterer  might  lawfully  have  purchased  the  cargo  from 
such  persons,  and  lawfully  have  shipped  it  when  so  purchased. 

Assuming,  for  argument's  sake,  that  this  assumption  is  correct 
in  point  of  law  (which,  independently  of  express  authority,  we  should 
have  doubted,  inasmuch  as  persons  inhabiting  an  enemy's  country 
are  prima  facie  enemies ;  The  "  Bernon  "  (Dunn),  1  Rob.  Rep.  Adm. 
102,  104 ;  and  even  the  Queen's  subjects  become  enemies  if  they 
remain  and  trade  in  the  enemy's  country  after  they  know  of  the 
breaking  out  of  war  (see  O'Mealy  v.  Wilson,  1  Camp.  482)),  still  it 
should  seem  a  harsh  and  inequitable  position  that  the  charterer,  by 
no  wrongful  act  or  default  of  his  own,  but  by  the  unquestionably 
rightful  act  of  his  Sovereign  in  declaring  war  in  the  exercise  of  her 
undoubted  prerogative  against  a  public  enemy,  should  be  reduced  to 
the  necessity  of  seeking  out  at  his  peril  in  an  enemy's  country  persons 
who  had  themselves  acquired  the  goods  before  war,  and  were 
possessed  of  them  under  circumstances  which  established  a  right  to 
remove  them  from  the  enemy's  country  without  a  licence. 

What  if  it  had  happened  that  there  were  no  British  or  French 
subjects  in  the  enemy's  country  having  such  property  in  their 
possession  to  sell,  or,  if  there  were,  that  the  charterers  had  purchased 
from  one  professing  at  the  time  of  the  sale  that  he  was  about  to 
depart,  but  who  afterwards  remained  so  as  to  acquire  the  character 
of  an  alien  enemy?       Without,  however,  resorting  to  that  supposi- 
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tion,  it  is  enough  to  refer  to  Potts  v.  Bell,  1  T.R.  88,  already  cited, 
where  it  was  expressly  decided  that  goods  purchased  in  the  enemy's 
country  after  the  war  broke  out,  though  not  from  enemies,  could 
not  without  a  licence  lawfully  be  shipped  thence  during  the  war  even 
in  a  neutral  vessel. 

Moreover,  it  is  not  correct  to  say  that  the  charterer,  even  if  he 
could  have  succeeded  in  lawfully  acquiring  the  goods,  could  have 
lawfully  shipped  them,  if  doing  so  involved  dealing  or  trading  with 
the  enemy.  It  is  more  than  likely  that  the  cargo  oould  not  have 
been  put  on  board  without  passing  through  the  enemy's  Custom-house 
and  paying  export  duties.  The  passing  it  through  the  Custom-house 
and  obtaining  a  Russian  permit  for  its  shipment  might  have  been  but 
a  slight  case,  still  it  would  have  been  a  case  of  dealing  with  the 
enemy.  The  payment  of  export  duties  would  have  supplied  him 
directly  with  the  means  of  carrying  on  the  war.  If  that  were  proved 
to  be  necessary  in  point  of  fact,  it  would  sustain  the  defence  raised  by 
the  plea.  That  it  is  not  a  far-fetched  supposition  appears  by  the 
fact  mentioned  in  Abbot  on  Shipping,  by  She©,  10th  ed.  p.  437, 
that  in  this  very  case  it  was  proved  at  the  trial  at  York,  before 
Piatt,  B.,  that  the  cargo  could  not  have  been  shipped  without  pay- 
ment of  export  duties  to  the  Russian  Government,  a  fact  which, 
though  not  directly  admissible  into  the  argument,  suggests  a  case 
capable  of  proof  under  this  plea,  and  in  which  the  charterer  would, 
according  to  the  principles  already  stated,  be  absolved. 

Another  case  may  be  put  to  illustrate  the  extreme  hardship  and 
injustice  of  forcing  a  British  subject  into  such  straits  as  those  sug- 
gested in  the  argument  for  the  plaintiff,  viz.,  that  of  one  who  had 
chartered  several  neutral  ships  for  which,  after  the  war,  he  had 
purchased  cargoes  as  they  arrived,  through  himself  or  any  other 
British  subject  remaining  in  Odessa  for  that  purpose.  Whatever 
British  subjects  so  remained  and  traded  in  the  enemy's  country  would 
be  in  imminent  danger  of  acquiring  a  hostile  character. 

In  our  opinion,  therefore,  the  first  argument  on  behalf  of  the 
shipowner  is  not  maintainable. 

It  was,  however,  further  argued  that  the  breach  of  contract  in 
question  was  brought  about  not  altogether  by  war,  but  partly  by 
the  default  of  the  charterer  himself  in  not  providing  a  cargo  before 
the  war  and  keeping  it  until  the  war,  and  thereafter  until  the 
arrival  of  the  neutral  vessel,  then  to  be  lawfully  loaded  in  pursuance 
of  the  charter  party. 

But  assuming  again,  for  the  sake  of  argument,  that  this  result 
would  follow  in  point  of  law  if  the  charterer  had  provided  a  cargo 
before  the  war,  is  it  true  that  he  has  been  guilty  of  default?  A 
default  to  affect  him  with  injurious  consequences  ought  to  be  either 
a  breach  of  contract  with  the  person  who  claims  to  benefit  by  it  or  a 
breach  of  some  duty  imposed  by  law.  Not  buying  the  corn  was  not 
the  former,  because  it  was  expressly  stipulated  by  the  charterer  that 
he  should  have  all  the  laying  days  within  which  to  provide  and  ship 
a  cargo ;  and  no  breach  of  that  contract  had  been  committed  when  the 
war  took  place.  And,  so  far  from  its  being  a  wrong  or  default  in 
point  of  duty,  apart  from  the  contract,  not  to  have  so  provided  a 
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cargo,  it  might  have  been  a  prudent  and  rightful  act  for  the  charterer, 
anticipating  the  war,  to  abstain  from  trading  with  the  inhabitants  of 
the  enemy's  country,  and  to  remove  himself  and  his  property  before 
the  war  began. 

To  impose  upon  the  charterer  the  necessity  of  providing  a  cargo 
before  the  war,  and  of  keeping  that  cargo  until  the  war,  and  after- 
wards until  the  arrival  of  the  vessel,  apart  from  any  difficulty  as  to 
dealing  with  the  enemy  in  shipping  it,  would  be  to  compel  one  of 
Her  Majesty's  subjects  to  do  what  he  has  not  contracted  to  do,  in 
order  to  save  himself  from  being  unable  to  perform  his  contract  by 
reason  of  the  possible  event  of  a  declaration  of  war,  intended  to 
injure  the  Queen's  enemies,  not  her  own  subjects  nor  those  of  her 
ally. 

The  dictum  of  Lord  Alvanley  in  Touteng  v.  Hubbard,  3  B.  &  P. 
291,  302,  cited,  on  behalf  of  the  shipowner,  in  support  of  this  argu- 
ment, was  applied  by  that  learned  judge  to  a  totally  different  state 
of  facts.  There  a  Swedish  vessel  had  been  chartered  by  a  British 
subject  to  proceed  to  a  port  abroad  and  take  in  a  cargo.  An 
embargo  of  a  hostile  character  was  laid  by  the  British  Government 
upon  Swedish  vessels,  which  prevented  the  chartered  vessel  from 
proceeding  to  her  destination  for  such  a  period  as  would,  by  reason 
of  delay,  in  the  absence  of  excuse,  have  disentitled  her  to  receive 
a  cargo  at  the  port  of  loading.  She  proceeded  thither,  nevertheless, 
after  the  embargo,  but  did  not  receive  a  cargo  from  the  charterer. 
And  in  an  action  subsequently  brought  by  the  Swedish  shipowner 
against  the  British  charterer  for  not  loading,  it  was  held  that  the 
former  could  not  recover  by  reason  of  his  delay,  and  that  he 
oould  not  set  up  the  British  embargo  as  a  justification  for  such 
default.  That  dictum,  explained  by  the  subject-matter,  is  therefore 
inapplicable. 

In  this  case,  again,  supposing  that  the  charterer  had  obtained  the 
property  before  the  war,  and  kept  it  in  the  enemy's  country  with  the 
intention  of  fulfilling  his  contract  when  the  vessel  arrived,  were  there 
war  or  were  there  not,  the  same  difficulty  as  is  before  pointed  out  would 
arise  as  to  its  shipment  without  passing  through  the  enemy's  Custom- 
house, and  possibly  paying  export  duties  to  the  hostile  Government'. 

It  is  clear  that  the  charterer  could  maintain  no  action  against 
the  shipowner  for  refusing  to  take  on  board  a  cargo  which  the 
charterer  could  load  only  by  dealing  and  trading  with  the  enemy; 
and,  on  the  other  hand,  neither  ought  the  shipowner  to  maintain  an 
action  against  the  charterer  for  not  doing  so. 

This  is  not  an  unequal  law,  because  if  war  had  broken  out 
between  the  Czar  and  the  King  of  the  Two  Sicilies,  instead  of  Her 
Majesty,  the  vessel  would,  according  to  the  principles  stated  above, 
have  been  absolved  from  going  to  Odessa,  and  might  forthwith  have 
proceeded  upon  another  voyage.  Even  the  common  principle  of 
reciprocity  therefore  points  out  that  a  similar  indulgence  ought  to  be 
allowed  to  the  merchant  when,  in  consequence  of  war  declared  by  his 
Sovereign,  he  is  involved  in  like  difficulties.  Under  such  circum- 
stances, in  all  ordinary  cases,  the  more  convenient  course  for  both 
parties  seems  to  be  that  both  should  be  at  once  absolved,  so  that 


274     LEADING  BRITISH  AND  AMERICAN  CASES. 

each,  on  becoming  aware  of  the  fact  of  a  war,  the  end  of  which 
cannot  be  foreseen,  making  the  voyage  or  the  shipment  presumably 
illegal  for  an  indefinite  period,  may  at  once  be  at  liberty  to  engage 
in  another  adventure  without  waiting  for  the  bare  possibility  of  the 
war  coming  to  an  end  in  sufficient  time  to  allow  of  the  contract  being 
fulfilled,  or  some  other  opportunity  of  lawfully  performing  the  con- 
tract perchance  arising.  The  law  upon  this  subject  was  doubtless 
made,  according  to  the  well-known  rule,  to  meet  cases  of  ordinary 
occurrence,  and  in  times  when  to  permit  trading  with  the  enemy 
even  through  neutrals  was  the  exception,  not  the  rule.  These  con- 
siderations may  explain  the  origin  of  the  rule  authoritatively  laid 
down  in  the  books  as  to  war  at  once  working  an  absolute  dissolution. 

A  distinction  was  suggested  between  the  first  alleged  breach  of 
contract  in  not  loading  the  vessel,  and  the  second  breach  for  de- 
murrage. Inasmuch,  however,  as  the  second  breach  would  be 
proved  by  showing  that  the  vessel  remained  in  the  loading  port 
without  being  loaded  during  the  demurrage  days,  no  one  being  there 
to  act  on  the  part  of  the  charterer,  we  think  that  that  breach 
amounts  to  nothing  more  than  an  averment  that  the  vessel  was  not 
loaded  during  those  days ;  and  so  it  stands  upon  the  same  footing  as 
the  first  alleged  breach  for  not  loading  the  vessel  during  the  laying 
days. 

We  are  of  opinion  that  for  a  British  subject  (not  domiciled  in  a 
neutral  country,  which  the  defendant  cannot  be  presumed  to  have 
been)  to  ship  a  cargo  from  an  enemy's  port  even  in  a  neutral  vessel, 
without  licence,  is  an  act  prima  facie  and  under  all  ordinary  circum- 
stances a  dealing  and  trading  with  the  enemy,  and  therefore  for- 
bidden by  law ;  that  it  lies  on  the  person  alleging  it  to  be  lawful  in 
the  particular  instance  to  establish  the  circumstances  which  make 
it  so;  and  that,  in  the  absence  of  proof  that  it  was  lawful,  neither 
a  British  subject  nor  an  alien  friend  can  found  any  action  upon  the 
fact  of  its  not  having  been  performed. 

The  Sovereign  of  this  country  has  the  right  to  proclaim  war, 
with  all  its  consequences,  enforcing  or  mitigating  them  either 
generally  or  in  particular  instances  as  may  be  thought  best  by  the 
Government.  One  of  those  consequences,  not  removed  or  dispensed 
with  by  any  treaty,  Order  in  Council,  or  licence,  or  by  any  special 
circumstance  of  necessity  in  the  particular  case,  is  that  trade  and 
dealing  with  the  enemy,  unless  expressly  permitted,  are  forbidden. 

The  plea  alleges  that  the  contract  could  not  have  been  fulfilled 
without  such  dealing  and  trade.  That,  as  we  have  already  shown 
upon  grounds  not  considered  in  the  judgment  of  the  Court  of  Queen's 
Bench,  may  be  true.  If  it  may,  then,  inasmuch  as  the  law  justifies 
what  it  commands,  and  effects  that  purpose  in  oases  like  the  present, 
by  dissolving  contracts  which  presumably  cannot  be  executed  without 
dealing  and  trading  with  the  enemy,  the  plea  is  sufficient. 

We  therefore  reverse  the  judgment  of  the  Court  below,  and  give 
judgment  for  the  defendant. 

Judgment  reversed. 


ACTIONS    BY   AND   AGAINST   ALIEN 

ENEMIES. 

(i)   Right   to   Sue. 

[The  general  rule  is  that  no  action  can  be  maintained  either  by, 
or  in  favour  of,  an  alien  enemy.  A  plea  of  alienage  to  an 
action  on  an  insurance  policy  brought  in  the  name  of  an 
English  agent  for  his  principal,  an  alien  enemy,  is  a  good 
plea,  especially  where  such  interest  appears  on  the  record; 
and  a  replication  to  such  plea,  that  such  alien  enemy  is 
indebted  to  such  agent  for  more  money  than  the  value  of 
the  property  insured,  cannot  be  supported.] 

RAPHAEL  BRANDON  v.  NESBITT. 

Court  of  King's  Bench.  6  Dtjrnford  and  East's  Term 

1794.  Reports,  23. 

This  was  an  action  on  a  policy  of  insurance  on  goods  on  board  the 
"Greyhound,"  an  American  ship,  at  and  from  London  to  Bayonne; 
there  was  an  averment  in  the  declaration  that  the  policy  was  effected 
for  the  benefit  and  on  the  account  of  David  Brandon,  Isaac  &  David 
Valery,  Samuel  &  Moyza  D' Abraham  Nunes,  Castro  Leon  &  Co., 
Solomon,  David,  &  Joshua  Brandon,  and  N.  Pimental  &  Co.,  who 
were  interested  in  the  goods ;  and  another  averment  that  the  ship  was 
captured  as  prize.  The  defendant  pleaded  that  "  the  persons  interested 
"  in  the  goods  were  aliens  born  in  foreign  parts,  to  wit,  at  Bayonne, 
"  in  France,  out  of  the  allegiance  of  the  King  of  Great  Britain,  and 
"within  the  allegiance  of  a  foreign  Sovereign,  to  wit,  the  French 
"King";  that  before  the  ship  sailed,  a  public  and  open  war 
commenced  and  was  carried  on  between  our  King  and  the 
persons  exercising  the  powers  of  government  in  France,  and 
that  the  persons  interested  were  inhabiting  and  commorant 
in  France  under  the  government  of  the  persons  exercising 
the  powers  of  government  in  France,  and  that  they  are 
enemies  of  our  King,  and  adhering  to  the  King's  enemies,  &c. 
There  was  another  plea,  in  which  it  was  alleged  that  the  persons  ' 
were  living  in  France  and  enemies  (without  saying  that  they  were 
aliens  born),  and  that  the  goods  were  sent  from  London,  after  the 
commencement  of  the  war,  for  the  purpose  of  being  landed  and 
delivered  in  France  in  the  course  of  trade  to  the  King's  enemies,  &c. 
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The  replication  to  the  first  plea  stated  that  the  persons  interested  in 
the  insurance  were  before  the  commencement  of  the  war,  and  at  the 
commencement  of  the  suit,  severally  and  respectively  indebted  to  the 
plaintiff  in  divers  sums  of  money  exceeding,  the  respective  interests 
of  those  persons  in  the  goods  insured,  specifying  what  sum  was  due 
to  the  plaintiff  from  each  of  those  persons  respectively.  The  replica- 
tion to  the  second  plea  stated  that  the  exportation  of  the  goods 
insured,  which  consisted  of  muslins,  pieces  of  calico,  &c,  was  not 
prohibited  by  any  law  at  the  time  of  the  policy,  and  that  they  were 
put  on  board  the  ship  before  the  commencement  of  the  war  for  the 
purpose  of  being  carried  on  the  said  voyage,  &c.  _  To  these  two 
replications  there  was  a  general  demurrer,  and  joinder  in  demurrer. 

Wood  (in  last  Trinity  term),  in  support  of  the  demurrer — As 
objections  will  probably  be  made  to  the  defendant's  pleas,  it  will  be 
necessary  to  show  that  they  can  be  supported,  before  any  observations 
are  made  on  the  effect  of  the  replications.  With  regard  to  the  first 
plea,  it  is  a  good  plea  in  bar  to  the  action  (and  not  merely  a  plea  in 
abatement)  to  say  that  the  plaintiff  who  brings  the  action  is  an  alien 
born,  and  at  enmity  with  the  King  (Lit.,  sees.  196,  198;  Oo.  Lit. 
1276,  1296;  Dy.  26;  Gilb.  Hist.  C.B.  205;  1  Bac.  Abr.  p.  4;  Comb. 
212,  394;  Wells  v.  Williams,  Salk.  46  and  1  Lord  Raym.  282;  1  Com. 
Dig.  "Abatement"  (E.  4)).  This  plea  is  founded  on  good  policy. 
It  is  to  prevent  the  property  sued  for  being  carried  out  of  this  country 
to  enrich  the  enemy.  Now,  the  persons  who  are  interested  in  the 
goods  insured,  and  whose  interest  is  stated  in  the  declaration  as 
the  foundation  of  the  action,  are  in  reality  the  plaintiffs  in  this  case, 
because  it  there  appears  that  the  plaintiff  sues  for  their  benefit ;  and, 
as  far  as  respects  this  question,  it  is  immaterial  whether  they  sue  in 
their  own  name  or  in  that  of  their  agent.  It  was  necessary  that  the 
agent  should  bring  the  action  in  his  name,  because  the  contract  of 
insurance  was  formerly  made  by  him,  and  it  was  necessary  to  aver  that 
these  parties  were  interested,  because  the  contract  of  insurance  was 
substantially  made  with  them.  But  if  they  cannot  maintain  an  action 
in  their  own  names,  on  account  of  their  alienage,  neither  can  they 
in  the  name  of  their  trustee;  if  the  law  will  not  permit  them  to  sue 
directly,  they  cannot  effect  the  same  thing  indirectly.  The  same 
mischief  is  equally  to  be  apprehended  from  both ;  and  to  determine 
that  an  alien  enemy  can  sue  here  by  means  of  a  trustee  will  be  to 
furnish  a  means  of  evading  the  policy  of  our  law.  The  same 
arguments  and  the  same  policy  equally  apply  to,  and  equally  support, 
the  second  plea,  which  only  differs  from  the  former  in  this  respect, 
that  instead  of  averring  that  those  persons  were  aliens  born,  it  merely 
states  that  they  are  the  King's  enemies',  that  they  are  resident  in 
France,  and  that  the  goods  in  question  were  sent  out  of  this  kingdom 
after  the  commencement  of  the  war.  According  to  the  authorities 
cited,  these  goods  were  forfeited  to  the  Crown  by  way  of  reprisal  as 
being  the  property  of  alien  enemies;  if.  so,  it  was  illegal  to  send  them 
out  of  the  kingdom,  and  consequently  any  insurance  to  protect  the 
conveyance  of  those  goods  to  the  King's  enemies  must  also  be  illegal. 
It  is  even  doubtful  whether  or  not  the  sending  of  these  goods  to  the 
King's  enemies  be  not  high  treason,  as  furnishing  the  enemy  with 


RAPHAEL  BRANDON   v.  NESBITT.  277 

arms,  &o.,  or  other  necessaries  (Fost.  217).  But  if  it  do  not  amount 
to  treason,  at  all  events  the  contract  of  insurance  founded  on  this 
illegal  consideration  is  void.  If,  then,  the  pleas  be  good,  the  next 
question  is,  whether  there  be  anything  contained  in  the  replications 
to  avoid  the  effect  of  them.  On  the  replication  to  the  first  plea  it  will 
be  contended,  on  behalf  of  the  plaintiff,  that  he  has  a  lien  on  the  goods 
which  were  the  subject  of  insurance ;  but,  unless  the  principal  himself 
can  make  a  good  title  to  the  property,  no  other  person  can  have  a 
lien  upon  it  on  his  account.  The  agent  cannot  have  a  better  title 
than  his  principal;  and  it  has  been  shown  that  the  principal  in  this 
case  has  none.  And  if  the  replication  mean  to  assert  that  the  plaintiff 
himself  has  an  insurable  interest  in  the  goods,  then  the  replication  is 
bad,  because  it  is  a  departure  from  the  declaration,  which  avers  the 
interest  to  be  in  the  principal.  As  to  the  other  replication,  the  prin- 
cipal arguments  which  support  the  second  plea  destroy  this  replica- 
tion ;  the  only  new  matter  introduced  being  the  circumstance  that 
the  goods  were  shipped  on  board  before  the  commencement  of  the 
war ;  but  that  cannot  vary  the  case,  because  it  was  illegal  to  send 
them  to  the  enemy  after  the  war  was  begun. 

Giles,  contra — It  may  be  admitted  that  the  plea  of  alien  born 
is  a  plea  in  bar,  though  it  is  to  be  observed  that  it  was  said  in  Wells 
v.  Williams,  1  Lord  Raym.  283,  that  it  is  a  plea  not  to  be  favoured. 
But  there  is  no  instance,  in  which  such  a  plea  has  been  pleaded, 
imputing  the  disability  to  a  third  person,  who  is  not  the  plaintiff  on  the 
record;  in  all  the  cases  the  disability  has  been  imputed  to  the  party 
who  contracts.  In  the  case  of  an  executor,  indeed,  it  may  be  pleaded 
that  the  testator  was  an  alien  enemy,  but  the  executor  is  considered 
as  the  legal  representative  of  the  testator,  and  as  the  person  to  whom 
the  benefit  of  the  contract  is  by  law  transferred.  But  the  Court 
will  not  take  notice  of  beneficial  interests  in  other  persons  than  the 
plaintiff  in  order  to  work  the  injustice ;  and  here  the  parties  inter- 
ested in  the  goods,  and  to  whom  the  disability  of  suing  is  imputed, 
were  not  the  contracting  parties.  And  though  in  Winch  v.  Keeley, 
1  East,  619,  the  Court  took  notice  of  the  cestui  que  trust,  that 
was  done  in  order  to  prevent  injustice,  whereas  if  it  be  done  here  it 
will  be  to  work  injustice.  But  even  if  the  Court  can  take  notice  of 
the  beneficial  interests  of  these  persons  and  consider  them  as  the 
real  plaintiffs  in  the  action,  still  this  plea  of  alienage  is  bad,  being 
pleaded  to  a  contract  of  insurance.  At  the  time  when  this  contract  was 
entered  into,  which  was  before  the  passing  of  the  statute  33  Geo.  III. 
o.  27,  the  insurance  of  enemy's  property  even  in  time  of  war  was  not 
illegal  (see  Mr.  Giles's  argument  on  this  subject  in  Bristow  v.  Towers, 
6  T.R.  37).  Then  if  it  were  a  legal  contract,  the  law  will  provide  the 
parties  with  a  remedy  by  action  to  enforce  it.  And  therefore  whether 
the  alien  in  such  a  case  sue  in  his  own  name,  or  in  that  of  his  agent, 
the  plea  of  his  being  an  alien  born  cannot  be  set  up  as  a  legal  bar 
to  the  action.  An  alien  in  league  may  buy  and  sell  here,  and  may 
maintain  a  personal  action  (Co.  Lit.  1296).  If,  however,  the  Court 
should  be  of  opinion  that  the  plea  can  be  supported,  the  replication 
gives  a  sufficient  answer  to  it.  The  plea  does  not  state  that  the 
plaintiff  who  made  the  contract  was  an  alien  born,  and  is  thus  disabled 
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from  suing.;  but  that  other  persons,  who  are  beneficially  interested  in 
the  goods,  are  alien ;  but  the  replication  discloses  an  opposing  equity 
to  the  equity  relied  upon  by  the  defendant  in  his  plea.  And  this 
shows  that  there  is  no  impolicy  in  permitting  the  plaintiff  to  recover, 
because  the  money,  which  it  is  the  object  of  this  action  to  recover, 
when  recovered  will  not  go  out  of  the  kingdom  (as  was  supposed)  to 
strengthen  the  hands  of  the  enemy,  but  will  be  retained  here  by  the 
plaintiff  by  way  of  set-off.  As  to  the  plea  of  alien  born  being  founded 
on  the  ground  that  the  property  of  the  enemy  is  forfeited  to  the 
Crown,  it  is  said,  in  Dy.  2b,  that  the  reason  of  this  plea  is  that  "  being 
"  an  enemy  of  the  King,  he  shall  not  have  the  benefit  of  the  law." 
Now,  if  the  replication  be  supported,,  that  reason  will  not  hold  in  the 
present  case ;  for  it  is  the  plaintiff,  not  the  aliens,  who  prays  the 
benefit  of  the  law  in  this  action.  Besides,  these  goods  are  not  forfeited 
to  the  Crown ;  no  property  vests  in  the  Crown  till  found  by  inquisition 
(Park.  rep.  267),  and  if  peace  should  be  made  before  inquest  taken, 
there  will  be  no  forfeiture  at  all  (ibid.).  With  regard  to  the  second 
plea,  which  only  states  that  the  parties  are  alien  enemies,  not  that 
they  were  aliens  born;  the  goods  were  loaded  on  board  a  neutral 
ship  before  the  commencement  of  the  war ;  at  that  time  the  property 
was  vested  in  the  several  persons  mentioned  in  the  declaration.  And, 
though  it  is  said  that  the  ship  might  have  been  taken  as  prize,  yet  it 
was  then  at  the  risk  of  the  underwriters,  their  risk  having  attached 
the  instant  the  goods  were  put  on  board,  the  policy  being  "  at  and 
"  from  London."  Then  the  risk  of  the  underwriters  having  begun,  the 
assured  could  not  have  recovered  back  the  premium ;  and  a  contract 
which  was  .legal  when  entered  into,  and  which  was  in  part  acted  upon, 
cannot  be  avoided  by  the  subsequent  hostilities  commenced  by  France. 
This  is  not  the  case  of  trading  with  an  enemy ;  for  the  goods  were 
delivered  on  board  a  neutral  ship  in  time  of  peace,  and  a  bill  of  lading 
having  been  delivered  with  the  goods,  the  vendors  could  not  get  the 
goods  back  again  after  the  war  had  commenced.  This  is  like  the  case 
of  PlcmchZ  v.  Fletcher,  Doug.  250,  except  that  here  is  the  plea  of 
alienage ;  and  there  Lord  Mansfield  considered  the  whole  transaction 
as  legal. 

Wood,  in  reply — It  is  not  true  as  a  general  position  that  this  Court 
will  not  take  notice  of  the  beneficial  interests  of  third  persons 
(Bottomly  v.  Brook,  Budge  v.  Birch,  and  Webster  v.  Scales,  cited  in 
Winch  v.  Keeley,  1  T.R.  621,  622).  This  action  is  to  all  intents 
and  purposes  the  action  of  alien  enemies ;  it  is  so  stated,  and  unless 
the  plaintiff  cannot  support  their  interest,  he  cannot  sue  at  all.  The 
objection  therefore  goes  to  the  foundation  of  the  interest  of  the 
plaintiff  himself ;  for  he  avers  an  interest  in  persons  who  by  law  can 
have  none.  The  cases,  in  which  it  has  been  held  that  policies  of 
insurance  on  the  goods  of  an  enemy  are  legal,  are  either  those  where 
the  goods  were  going  from  one  port  of  the  enemy  to  another,  or  from 
a  neutral  port  to  an  enemy's  port;  but  there  is  no  case  in  which  it 
has  been  directly  held  that  a  policy  of  insurance  on  enemy's  property 
from  this  country  to  the  enemy's  country  is  good.  In  Planchl  v. 
Fletcher  it  did  not  appear  that  the  goods  were  French  property. 
But  the  mere  sending  of  goods  from  this  country  to  an   enemy's 
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country  in  time  of  war  is  illegal.  And  though  the  goods  were  put 
on  board  before  the  commencement  of  the  war,  that  circumstance  is 
immaterial ;  for,  as  the  war  commenced  before  the  ship  sailed,  the 
policy  of  insurance  became  illegal. 

This  case  stood  over  for  a  second  argument;  but  the  plaintiff's 
counsel  intimating  to  the  Court  this  day  that  the  parties  did  not 
wish  a  further  argument, 

Lord  Kenyon,  C.J.,  eaid  that  the  Court  had  considered  this 
case ;  and  unless  anything  more  could  be  urged  at  the  bar  to  shake 
the  opinion  they  had  formed,  they  were  of  opinion  that  judgment 
must  be  given  for  the  defendant  on  this  ground,  that  an  action  will 
not  lie  either  by  or  in  favour  of  an  alien  enemy.  That  the  case  of 
Anthon  v.  Fisher,  Doug.  648,  n.  1,  which  was  argued  in  this  Court, 
and  upon  which  judgment  was  given  here  for  the  plaintiff  pro  forma, 
in  order  to  give  an  opportunity  of  bringing  a  writ  of  error  (the  judges 
of  this  Court  being  divided  in  opinion),  and  which  judgment  was 
afterwards  reversed  in  the  Exchequer  Chamber  (ibid.  649,  n.  132), 
proceeded  on  the  same  principle.  That  they  had  not  found  a  single 
case  in  which  the  action  had  been  supported  in  favour  of  an  alien 
enemy,  for  though  it  was  heldin  Eicord  v.  Bettingham,  3  Burr.  1734, 
and  1  Bl.  Rep.  563,  that  the  action  by  an  enemy  on  a  ransom  bill 
might  be  maintained,  the  action  was  not  brought  until  peace  was 
restored,  which  gets  rid  of  the  objection. 

Judgment  for  the  defendant. 

(When  the  case  of  Bristow  v.  Towers  was  mentioned  a  few 
days  afterwards,  Lord  Kenyon  said,  the  more  they  thought  of  this 
subject,  the  more  strongly  were  they  convinced  of  the  propriety  of 
this  determination.) 


[An  action,  e.g.,  on  a  foreign  judgment,  commenced  by  an  alien 
enemy  before  the  war,  cannot  in  general  be  continued 
after  its  outbreak.] 

LE  BRET  v.  PAPILLON. 

Court  of  King's  Bench.     1804.  4  East,  502. 

The  plaintiff  brought  assumpsit  against  the  defendant  upon  a  certain 
judgment  recovered  by  the  plaintiff  against  the  defendant,  in  the 
Court  at  Rouen,  in  France,  and  upon  the  common  money  counts. 
Pleas — First,  non-assumpsit;  secondly,  that  the  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  action  against  the  defendant,  because 
the  defendant  is  an  alien  born  in  foreign  parts,  viz.,  at  Rouen,  in 
France,  out  of  the  allegiance  of  our  sovereign  lord  the  King,  and 
within  the  allegiance  of  a  foreign  sovereign,  to  wit,  the 
French  King,  and  that  the  plaintiff,  before  and  at  the 
time  of  exhibiting  his  bill  in  his  behalf,  was  and  now  is 
inhabiting  and  commorant  in  France,  viz.,  at  Rouen,  &c.,  under  the 
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government  of  the  persons  exercising  the  powers  of  government  in 
France,  between  whom  and  our  said  lord  the  King  a  public  war  has 
been  commenced  and  is  now  carried  on;  and  that  the  plaintiff  is  an 
enemy  of  our  said  lord  the  King,  and  adhering  to  the  King's  enemies, 
to  wit,  at  L.,  &c.,  and  this  the  defendant  is  ready  to  verify;  wherefore 
he  prays  judgment  if  the  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  against  him  the  defendant  in  this  behalf,  &c.  The 
plaintiff,  by  his  replication,  says,  that  he  ought  not,  by  reason  of 
anything  in  that  plea  alleged,  to  be  barred  from  having  and  main- 
taining his  action  against  the  defendant,  because  he  says  that  he 
exhibited  his  bill  against  the  defendant '  in  this  behalf  long  before 
Wednesday  next  after  five  weeks  from  the  day  of  Easter  in  Easter 
term,  43  Geo.  III.,  viz.,  on  Wednesday  next  after  fifteen  days  from  the 
day  of  Easter  in  Easter  term,  43  Geo.  Ill .  And  that  at  the  time  of  the 
exhibiting  of  his  said  bill  against  the  defendant,  and  afterwards  as 
well,  he,  the  plaintiff,  as  the  said  persons  then  exercising  the  powers 
of  government  in  France,  were  at  peace  and  in  amity  with  our  said 
lord  the  now  King  and  his  subjects,  to  wit,  at  L.,  &c.  And  this  the 
plaintiff  is  ready  to  verify;  wherefore  he  prays  judgment  and  his 
damages  aforesaid  to  be  adjudged  to  him,  &c.  To  this  the  defendant 
demurred,  and  assigned  for  causes  that  the  plaintiff  has,  by  his 
replication,  professed  to  answer  the  whole  of  the  defendant's  plea, 
whereas  he  has  not  confessed  and  avoided  or  traversed  and  denied 
the  whole  of  the  plea,  inasmuch  as  the  defendant  has  by  his  plea 
averred  that  the  plaintiff,  at  the  time  of  pleading  the  said  plea,  was 
an  alien  born  in  foreign  parts  out  of  the  allegiance,  &e.,  and  was 
then  inhabiting  and  commorant  in  France,  &c,  between  whom  and 
the  King,  &c.,  there  was  then  a  public  war  commenced  and  carrying 
on,  and  that  the  plaintiff  then  was  an  enemy  of  the  King,  &c. ;  which 
said  several  matters  the  plaintiff  has  not  answered,  but  attempted  to 
put  in  issue  that  at  the  time  of  exhibiting  the  bill  of  the  plaintiff 
against  the  defendant,  as  well  the  plaintiff  as  the  said  persons  then 
exercising  the  powers  of  government  in  France  were  at  peace  and  in 
amity  with  the  King  and  his  subjects,  to  which  said  time  in  the 
replication  no  part  of  the  defendant's  plea  applied,  &c.  Joinder  in 
demurrer. 

Espinasse  in  support  of  the  demurrer.  If  any  material  part  of 
the  plea  be  left  unanswered  by  the  replication  the  latter  is  bad  (5  Com 
Dig.  87,  Pleader,  F.  4).  Then  as  the  plea  imports  a  present  disa- 
bility in  the  plaintiff  to  have  and  maintain  his  action,  according  to 
Brandon  v.  Nesbitt  (6  T.R.  23 ;  vide  Casseres  v.  Bell,  8  T.R.,  as 
to  the  form  of  the  plea  of  alienage),  by  showing '  him  to'  be 
now  an  alien  enemy  adhering  to  and  commorant  in  the 
enemy's  country,  it  is  no  answer  to  say  that  he  was  an 
alien  at  the  time  of  exhibiting  his  bill.  (Lord  Ellenborough 
—The  only  question  is,  whether  as  the  plaintiff  was  in  a 
capacity  to  sue  at  the  time  of  exhibiting  his  bill,  and  his  incapa- 
city has  since  arisen,  you  ought  not,  instead  of  praying  judgment  by 
your  plea  if  the  plaintiff  ought  to  have  or  maintain  his  action,  &c., 
to  have  prayed  judgment  if  he  should  further  maintain  his  action 
upon  the  subsequent  disability,  as  in  the  nature  of  a  plea  puis  darrien 
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continuance?)  If  any  matter  of  disability  arise  between  the  com- 
mencement of  the  action  and  plea  pleaded,  it  may  be  pleaded  in  bar 
as  a  plea  in  chief ;  if  it  arise  after  plea  pleaded,  then  it  must  be  pleaded 
as  a  plea  puis  darrien  continuance.  As  in  Price  v.  Kewrick,  Fortes. 
338,  where  a  release  by  the  plaintiff  after  action  brought  and 
imparlance  was  pleaded  in  bar.  (Lord  Ellenborough,  C.J. — A 
matter  may  be  pleaded  in  bar,  and  yet  go  only  to  the  further  con- 
tinuance, and  not  to  the  commencement  of  the  action.)  In  Moor 
v.  Green,  Salk.  178,  outlawry  between  action  brought  and  plea 
pleaded  was  deemed  not  necessary  to  be  pleaded  puis 
darrien  continuance,  but  in  bar  to  the  action  in  chief ; 
and  it  was  compared  to  the  common  case  of  a  judgment  confessed 
by  an  executor  after  action  brought  and  before  plea  pleaded,  which 
is  never  pleaded  puis  darrien  continuance,  but  in  chief.  Then  the 
replication  is  at  any  rate  ill,  because  it  admits  that  the  plaintiff  is 
now  an-  alien  enemy,  and  yet  it  prays  that  he  may  recover  damages. 

Lambe,  contra,  contended  that  the  action,  having  been  well  com- 
menced, cannot  be  defeated  by  an  act  arising  since,  when  the  plea 
goes  in  bar  of  the  action  itself,  and  not  merely  to  the  further  con- 
tinuance of  it.  The  bar  of  alien  enemy  is  merely  a  temporary,  and 
not  a  perpetual,  bar;  it  is  only  "donee  terrce  fuerint  communes," 
that  is,  until  both  nations  be  in  peace  (Co.  Lit.  1296).  Now,  here  it 
is  pleaded  as  a  perpetual  bar,  which  cannot  be  supported  by  any 
precedent.  Outlawry,  indeed,  may  be  pleaded  either  in  abatement  or 
in  bar  (vide  the  distinction  taken  in  Co.  Lit.  1286,  where  outlawry 
is  pleadable  in  bar  of  the  action  or  only  in  disability  of  the  person ; 
Cliff's  Entr.  3,  4).  But  when  the. outlawry  is  reversed  the  disa- 
bility is  removed.  This  is  very  distinguishable  from  the  case  cited 
of  a  release,  which  is  a  perpetual  bar.  Then  if  the  plea  be  bad,  there 
is  no  answer  to  the  plaintiff's  action  on  the  record. 

Espinasse  in  reply  referred  to  the  rule  laid  down  in  Sullivan  v. 
Montague,  Dougl.  112,  that  actio  non  goes  in  every  case  to  the  time 
of  pleading,  not  to  the  commencement  of  the  action. 

Lord  Ellenborough,  C.J.,  said  that  that  had  never  been  cited  as 
law,  at  least  since  the  case  of  Evans  v.  Prosser,  3  T.R.  188.  But 
he  observed  that,  however  ill-pleaded  the  plea  might  be,  yet  as  it 
appeared  from  the  whole  record  that  the  plaintiff  was  now  an  alien 
enemy,  he  had  great  difficulty  in  saying  that  the  plaintiff  could  have 
judgment  to  recover;  and  therefore  directed  the  matter  to  stand 
over  for  further  consideration.  And  on  a  subsequent  day  his  lordship 
delivered  the  judgment  of  the  Court. 

This  is  an  action  of  assumpsit,  brought  upon  a  foreign  judgment, 
recovered  by  the  plaintiff  against  the  defendant  in  a  Court  at  Rouen, 
in  Normandy.  The  defendant  pleads,  first,  the  general  issue;  and, 
secondly,  that  the  plaintiff  is  an  alien  enemy  born  in  foreign  parts, 
and  under  the  allegiance  of  a  foreign  sovereign,  viz.,  the  King  of 
"France,  and  is  now  inhabiting  and  commorant  in  France  under  the 
government  of  the  persons  exercising  the  powers  of  government 
in  France,  between  whom  and  our  King  a  war  is  commenced  and 
now  carried  on ;  and  that  the  plaintiff  is  an  enemy  of  the  King.  To 
this  the  plaintiff  replies,  stating  the  time  when  he  exhibited  his  bill, 
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that  as  well  he  as  the  persons  exercising  the  powers  of  government 
in  France  were  then  at  peace  and  amity  with  our  King  and  his 
subjects.  To  this  replication  there  is  a  demurrer  with  special  causes 
assigned.  It  appears  upon  the  whole  of  this  record  that,  though 
the  plaintiff  be  now  an  alien  enemy,  yet  that  he  was  not  such  at 
the  time  of  exhibiting  the  bill;  and  the  question  is,  whether  the  plea 
of  the  defendant,  pleaded  as  it  is  generally  in  bar  of  the  action,  be 
good;  or  whether,  inasmuch  as  a  right  to  sue  was  well  vested  in  the 
plaintiff  at  the  time  of  action  brought,  it  ought  not  to  have  been 
pleaded  in  the  form  in  which  pleas  after  the  last  continuance  are 
generally  pleaded,  viz.,  that  the  plaintiff  ought  not  further  to  have 
or  maintain  his  action?  And,  indeed,  according  to  what  is  said  in 
Lutw.  1143,  Campion  v.  Barker  (in  which  Kastell  Appels  en  Mart. 
4  and  det.  en  Release  7  are  referred  to),  "  this  seems  to  be  the  proper 
"  way  of  pleading  a  collateral  thing,  which  happens  after  the  action 
"brought;  for  by  this  it  admits  that  the  action  was  well  brought, 
"  but  that  the  plaintiff,  by  reason  of  the  new  matter,  ought  not  to 
proceed  further  in  it."  This  report  refers  to  a  subsequent  case, 
2  Lutw.  1177,  Rainbow  v.  Worrall  and  Others,  in  which  case  it  does 
not,  however,  appear  whether  any  judgment  were  ultimately  given. 
And  it  is  urged  that  outlawry  pending  the  writ,  on  the  authority  of 
Moor  v.  Green,  Salk.  338,  and  a  release,  on  the  authority  of  Price  v. 
Eenrick,  Fortes.  338,  may  be  pleaded  generally  in  bar  of  the  action. 
And  the  case  of  Sullivan  v.  Montague,  Dougl.  106,  was  cited,  where 
it  was  holden  that  matter  of  defence  arising  after  action  brought  may 
be  given  on  the  general  issue,  if  it  happen  before  plea  pleaded;  to 
which  might  be  added  the  case  of  Reynolds  v.  Beerling,  Mich.  25  Geo. 
III.  B.R.,  which  is  to  be  found  in  the  notes  to  the  case  of  Evans  v. 
Prosser,  3  T.R.  186,  and  where  it  was  holden,  on  the  authority  of 
Sullivan  v.  Montague,  that  a  judgment  recovered  by  the  defendant 
against  the  plaintiff,  after  action  brought,  and  before  plea  pleaded, 
might  be  pleaded  in  bar  of  such  action.  However,  in  the  subsequent 
case  of  Evans  v.  Prosser,  in  3  T.R.  186,  it  was  holden  that  a  plea 
of  set-off,  in  which  it  was  pleaded  that  the  plaintiff,  before  and  at  the 
time  of  the  plea  pleaded,  was  indebted,  was  bad  on  general  demurrer ; 
and  the  point  determined  in  Reynolds  v.  Beerling,  in  favour  of  a 
set-off,  the  matter  of  which  arose  after  action  brought,  was  considered 
as  not  capable  of  being  supported.  Since  that  time  therefore  it  may 
be  considered  as  a  settled  rule  of  pleading,  that  no  matter  of  defence 
arising  after  action  brought  can  properly  be  pleaded  in  bar  of  the 
action  generally.  It  has  been  suggested  that  pleas  of  judgment 
recovered,  pleaded  by  executors,  where  judgments  have  been  confessed 
after  action  brought,  are  pleaded  generally  in  bar  of  the  action,  and 
not  with  an  ulterius  manutenere  non  debet  plea,  after  the  last  con- 
tinuance pleaded;  but  that  is  an  action  of  a  peculiar  nature;  the 
action  is  there  brought  against  the  executor,  not  only  on  the  founda- 
tion of  a  debt  due  from  the  testator  to  the  plaintiff,  but  in  respect 
also  of  assets  supposed  to  be  in  his,  the  executor's,  hands  liable  to  its 
satisfaction;  and  the  executor  has  by  law  a  power  of  confessing  a 
judgment  to  another  creditor  in  preference  to  the  plaintiff  in  the  suit, 
the  same  being  pleaded  in  the  usual  way,  viz.,  that  he  has  not  assets 
except  so  much,  which  are  not  sufficient  to  satisfy  that  judgment. 
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But  the  plaintiff  may,  and  constantly  does,  avoid  the  effect  of  the 
plea  as  an  absolute  bar,  and  protect  himself  from  costs  at  the  same 
time,  on  the  ground  of  his  original  right  of  suit,  by  praying  judgment 
of  such  assets  as  should  come  into  the  executor's  hands  after  satisfy- 
ing the  judgment  so  confessed.  So  that  the  plea  of  judgment 
recovered  against  the  defendant  as  executor  pending  the  writ  enures 
in  point  of  effect,  if  the  judgment  itself  be  not  questioned  by  the 
replication,  as  only  a  plea  in  bar  of  the  further  maintenance  of  the 
suit  against  the  executor  in  respect  of  his  present  assets.  It  is  also 
urged  on  the  part  of  the  defendant,  that  even  if  the  plea  be  bad  as 
pleaded  in  bar  generally,  yet  that  the  replication  is  bad  in  praying 
a  judgment  for  damages,  which  cannot  be  given  in  favour  of  this 
plaintiff,  inasmuch  as  he  appears  by  the  record  to  be  now  an  alien 
enemy,  and,  of  course,  incapable  of  recovering  damages.  And  on 
this  account  it  is  contended  that,  inasmuch  as  the  plaintiff  cannot 
recover  the  judgment,  he  prays  that  he  must  be  barred  from  maintain- 
ing his  action  generally,  according  to  the  prayer  of  the  defendant's 
plea.  But  this  by  no  means  follows;  for  the  Court  may,  and  ought  ex 
officio,  to  give  such  judgment  on  the  whole  record  as  ought  to  be 
given,  without  regard  to  the  issues  found,  or  to  any  imperfection  in 
the  prayer  of  judgment  made  on  either  side.  In  Plowd.  66,  Montague, 
C.J.,  speaking  of  the  plea  of  the  defendant  in  this  case,  says,  "He 
"  ought  to  have  concluded  ivm,  est  factum,  and  not  judgment  si  actio, 
"as  he  had  done;  for  which  reason  the  conclusion  is  bad.  Further, 
"  inasmuch  as  the  conclusion  in  this  point  is  bad,  it  is  to  be  seen  what 
"  shall  be  done  if  it  appear  to  us  judges  that  upon  the  matter  in  law 
"  the  deed  is  void ;  and  it  seems  to  me  "  (he  says)  "  that  we,  by  our 
"  office,  ought  to  give  judgment  against  the  plaintiff;  for,  although 
"  the  defendant  may  not  take  the  advantage,  yet,  inasmuch  as  it 
"  appears  to  us  that  the  plaintiff  has  no  cause  of  action,  we  ought  to 
"  give  judgment  against  him."  And  afterwards,  p.  69,  "  he  shall  have 
"  benefit  by  the  office  of  the  judge,  notwithstanding  the  bad  conclusion 
"  to  the  action,  as  I  have  said  before."  So  also  Fraunces's  case,  8  Co. 
93,  and  Westlie  v.  King,  Winch.  75,  to  the  same  effect.  And,  indeed, 
if  it  were  necessary  to  cite  authorities  on  such  a  subject,  in  Kirk  v. 
Nowett,  1  Term  Kep.  125,  and  in  many  other  cases,  judgment  has 
been  entered  up  according  to  the  right  appearing  in  favour  of  an 
issue  of  the  plaintiff  on  the  whole  record,  notwithstanding  an  issue  on 
a  bad  plea  in  bar  found  against  him.  In  Street  v.  Hopkinson  and 
Others,  2  Str.  1055,  and  Rep.  Temp.  Hardw.  345,  the  Court  held 
expressly  that  they  were  not  bound  by  the  prayer  of  an  improper 
judgment;  and  therefore  pronounced  the  rule  that  the  plaintiff  in 
error  in  that  case  should  be  barred,  contrary  to  the  terms  of  the 
defendant's  prayer,  which  was  that  judgment  might  be  affirmed.  And 
there  is  no  difference  between  the  office  of  the  Court  in  this  par- 
ticular in  a  Court  of  error,  and  in  the  Court  of  original  jurisdiction, 
which  gives  the  judgment  in  the  first  instance.  If  therefore  we  have 
power,  as  upon  these  and  other  authorities  we  have,  to  give  the  proper 
judgment  in  this  case,  and  that  judgment  be,  as  it  appears  to  us  it 
will  be,  that  the  plaintiff  be  barred  from  further  having  and  main- 
taining his  action,  we  shall  feel  it  our  duty  to  give  that  judgment; 
and  we  do  pronounce  the  same  accordingly. 
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[The  Court  has  refused  to  stay  judgment  and  execution,  on  a 
summary  application,  based  on  the  ground  that  the  plain- 
tiffs had  become  alien  enemies  after  the  verdict.] 

VENBRYNEN  AND  OTHERS  v.  WILSON. 

Court  op  King's  Bench.     1808.  9  East,   320. 

This  cause  had  been  referred  to  by  an  order  at  nisi  prius  to  an 
arbitrator  to  assess  the  plaintiffs  damages;  which  he  had  done,  and 
the  verdict  was  entered  for  the  sum  awarded  ;  and  after  an  ineffectual 
attempt  on  the  part  of  the  defendant  to  impeach  the  propriety  of  the 
arbitrator's  calculation,  upon  a  rule  which  was  discussed  on  a  former 
day  in  this  term  and  discharged;  Richardson  now  moved  that  judgment 
and  execution  should  be  stayed  on  bringing  the  money  recovered 
by  the  verdict  into  Court,  if  the  Court  should  think  that  necessary, 
upon  the  ground  that  the  plaintiffs  had  since  the  verdict  become  alien 
enemies.  And  being  asked  by  the  Court,  if  he  had  any  case  to  cite 
where  they  had  so  interfered  in  a  summary  way,  he  answered  in  the 
negative,  but  said  that  in  all  cases  where  an  audita  querela  would  lie, 
the  Court  were  now  in  the  practice  of  giving  summary  relief  to  avoid 
the  expense  of  that  mode  of  proceeding  (vide  Anon.  1  Salk.  93). 

The  Court,  however,  said  that  if  the  defendant  had  any  such 
remedy  by  law  he  might  avail  himself  of  it,  if  so  advised ;  but  that 
they  would  not  interfere  in  the  manner  proposed  on  such  an  occasion. 

Rule  refused. 


[An  alien  enemy,  living  here  under  the  King's  protection,  may 
sue  on  a  bond  by  lieenee  of  the  King.] 

WELLS  v.  WILLIAMS. 
1698.  1  Salkeld,  45. 

If  an  alien  enemy  comes  hither  sub  salvo  conductu,  he  may  maintain 
an  action ;  if  an  alien  amy  comes  hither  in  time  of  peace,  per  licenfiam 
domini  regis,  as  the  French  Protestants  did,  and  lives  here  sub  pro- 
tectione,  and  a  war  afterwards  begins  between  the  two  nations,  he 
may  maintain  an  action;  for  suing  is  but  a  consequential  right  of 
protection ;  and  therefore  an  alien  enemy,  that  is  here  in  peace  under 
protection,  may  sue  a  bond;  aliter  of  one  commorant  in  his  own 
country  (see  Bur.  1734;  Doug.  619,  627,  2  ed.  n.  132 ;  Fortes.  221). 
Turks  and  infidels  are  not  perpetui  wimici,  nor  is  there  a  par- 
ticular enmity  between  them  and  us;  but  this  is  a  common  error 
founded  on  a  groundless  opinion  of  Justice  Brooke ;  for,  though  there 
be  a  difference  between  our  religion  and  theirs,  that  does  not  oblige 
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us  to  be  enemies  to  their  persons ;  they  are  the  creatures  of  God,  and 
of  the  same  kind  as  we  are,  and  it  would  be  a  sin  in  us  to  hurt  their 
persons  (per  Littleton  (afterwards  Lord  Keeper  to  King  Charles  I.)  in 
his  reading  on  the  27  E.  3,  17  M.S.). 


[An  alien  enemy,  residing  in  the  United  Kingdom,  who  has  com- 
plied with  the  requirements  as  to  registration  under  the 
Aliens  Restriction  Act,  1914,  and  the  Aliens  Restriction 
Order,  1914,  made  thereunder,  has  a  right  to  sue  as  plain- 
tiff during  the  present  war.] 

PRINCESS  THURN  AND  TAXIS  v.   MOFFITT. 

Chancery  Division.     1914.  Weekly  Notes,  24th  Oct., 

1914,  p.  379. 

Alien  Enemy — Right  to  sue  as  Plaintiff — Residence  in  United 
Kingdom — Registration — Aliens  Restriction  Act,  1914  (4  &  5  Geo.  V. 
c.  12) ;  Aliens  Restriction  Order,  1914. 

This  was  an  action  in  which  the  plaintiff,  the  alleged  wife  of 
Victor,  Prince  of  Thurn  and  Taxis,  a  Hungarian  and  alien  enemy, 
claimed  to  restrain  the  defendant  from  continuing  certain  alleged 
libels  to  the  effect  that  the  defendant  and  not  the  plaintiff  was  the 
real  wife  of  Prince  Victor. 

The  plaintiff  resided  in  the  United  Kingdom,  and  had  complied 
with  the  requirements  as  to  registration  under  the  Aliens  Restriction 
Act,  1914,  and  the  Aliens  Restriction  Order,  1914,  made  thereunder. 
Prince  Victor  himself  was  admittedly  an  alien  enemy  resident  out 
of  the  United  Kingdom. 

This  was  an  application  by  the  defendant  to  stay  all  proceedings 
by  the  plaintiff  in  the  action,  on  the  ground  that  the  plaintiff  was  an 
alien  enemy,  and  therefore  disentitled  to  any  relief  from  the  Court. 

Maurice  Barnett,  for  the  application. 

H.  A.  M'Cardie,  for  the  plaintiff,  submitted  that  an  alien  enemy 
residing  in  this  country  with  the  express  or  implied  licence  of  the 
Crown  was  entitled  to  the  protection  of  the  Courts  of  this  country. 
He  referred  to  Wells  v.  Williams,  1697,  1  Salk.  46,  1  Lord  Raymond, 
282 ;  Janson  v.  Driefontein  Consolidated  Mines,  1902,  A.C.  484, 
505,  506,  per  Lord  Lindley;  Pitt  Cobbett's  Cases  on  International 
Law,  Part  II.  p.  90;  Boulton  v.  Dobree,  1808,  2  Camp.  163; 
Alciator  v.  Smith,  1812,  3  Camp.  244;  Hall's  International  Law, 
6th  ed.,  p.  388;  Westlake's  International  Law,  2nd  ed.,  Part  II., 
p.  54;  and  distinguished  The  "Hoop,"  1799,  1  C.  Rob.  196;  The 
"  Chile"  ante  (i.e.,  Weekly  Notes),  p.  355,  and  The  "Marie 
Glasser,"  ante  (i.e.,  Weekly  Notes),  p.  357. 
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Sargant,  J.,  said  that  there  appeared  to  be  a  general  impression 
that  during  the  continuance  of  a  state  of  war  an  alien  enemy  as 
such  was  not  entitled  to  any  relief  at  law  as  a  plaintiff  in  the  Courts 
of  this  country,  but  in  his  lordship's  opinion  that  proposition  was  too 
widely  stated,  and  did  not  apply  to  a  person  in  the  position  of  the 
plaintiff  in  the  present  case.  The  plaintiff  was  residing  in  this 
country,  now  and  when  the  war  began,  and  she  had  duly  registered 
herself  under  the  recent  Act,  which,  with  the  proclamations  under 
it,  amounted  not  merely  to  a  permission,  but  to  a  command  to  stay 
in  this  country  and  within  a  particular  area.  The  law  was  correctly 
stated  in  Hall's  International  Law,  6th  ed.,  p.  388,  as  follows:  — 
"When  persons  are  allowed  to  remain,  either  for  a  specified  time 
"  after  the  commencement  of  war,  or  during  good  behaviour,  they 
"  are  exonerated  from  the  disabilities  of  enemies  for  such  time  as 
"  they,  in  fact,  stay,  and  they  are  placed  in  the  same  position  as 
"  other  foreigners,  except  that  they  cannot  carry  on  a  direct  trade 
"in  their  own  or  other  enemy  vessels  with  the  enemy  country." 
That  passage  was  supported  by  the  case  of  Wells  v.  Williams.  In 
his  lordship's  opinion,  therefore,  as  the  right  sought  to  be  enforced 
was  an  individual  right  and  not  a  right  claimed  through  the  plaintiff's 
husband ;  she  had  by  the  Act  and  her  registration  under  it  the  right 
to  enforce  her  claim  notwithstanding  the  state  of  war  existing 
between  this  country  and  her  own,  and  the  application  must,  there- 
fore, be  refused. 

Solicitors — Harrington,  Edwards  &  Cobban ;  Carter,  Harrison  & 
Armstrong. 

[Author's  Note. — The  plaintiff  was  originally  an  American  lady,  and  she  had 
become  an  alien  by  her  alleged  marriage  with  Prince  Victor  of  Thurn  and  Taxis. 
The  defendant  counter-claimed  for  similar  relief  to  herself.  In  fact,  the  question 
at  issue  was,  who  of  the  two  ladies  was  the  wife  of  Prince  Victor  ?  So  the  same 
decision  might,  have  been  arrived  at  on  other  grounds.  The  action  had  been 
commenced  before  the  war,  and  was  down  for  trial  shortly  before  the  above 
application  was  made.] 


[An  alien  enemy  may  be  sued,  although,  as  a  rule,  he  cannot  sue  ; 
for  neither  reason  nor  poliey  forbids  judicial  proceedings 
against  an  alien  enemy  in  favour  of  a  friendly  citizen.] 

DORSEY  v.  KYLE. 
1869.  96  American  Decisions,  pp.  617-623. 

Who  may  be  made  defendant  in  attachment — "  Every  person  who 
"  doth  not  reside  in  this  State,  and  every  person  who  absconds, 
"may  be  made  a  defendant  in  an  attachment"  (see  Maryland 
Code  of  1860,  vol.  1,  art.  10,  sec.  2). 

Term  "  citizen  "  used  in  form  of  affidavit  for  attachment  prescribed 
by  the  Maryland  statute  iB  synonymous  with  inhabitant  or  per- 
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manent  resident  (see  Maryland  Code  of  1860,  vol.  1,  art.  10, 
sec.  4). 

In  contemplation  of  attachment  law  of  Maryland,  domicile  may  be 
in  that  State,  while  actual  residence  in  another. 

Property  of  alien  enemy  may  be  attached  when — It  was  held  in  this 
case  that  a  person  who  by  his  own  voluntary  act  assumed  the 
attitude  of  an  alien  enemy  to  the  State  of  Maryland,  and  to  the 
government  of  the  United  States,  went  from  Maryland  to  Virginia 
during  the  late  civil  war,  allied  himself  with  the  Southern  cause, 
and  joined  the  Confederate  army,  could  not  claim  exemption  from 
process  of  attachment  in  behalf  of  antecedent  creditors  against 
his  property  remaining  in  Maryland,  on  the  ground  that  he  was 
an  alien  enemy,  and  that  "  all  legal  remedies  were  suspended 
"  during  the  period  of  hostilities." 

Contracts  between  enemies  at  war  are  invalid,  and  their  illegality  is 
good  defence  to  suit  upon  them.  No  valid  contract  can  exist, 
nor  any  promise  arise  by  implication  of  law,  from  any  transac- 
tion with  an  enemy  during  hostilities,  and  if,  after  the  war  has 
ceased,  an  action  is  brought  against  a  citizen  upon  any  contract 
arising  out  of  such  illicit  intercourse,  the  defendant  may  set  up 
the  illegality  of  the  transaction  as  a  defence. 

Alien  enemy  cannot  sue.  As  a  general  rule,  an  alien  enemy  is  not 
allowed  to  sue  in  the  Courts  of  the  country  with  which  he  is  at 
the  time  in  hostility.  This,  however,  is  a  personal  disability 
of  temporary  duration,  and  is  founded  upon  reason  and  policy, 
and  to  some  extent  upon  the  necessity  of  the  case. 

Alien  enemy  may  be  sued  at  law,  though  he  may  not  sue,  as  neither 
reason  nor  policy  forbids  judicial  proceedings  against  an  alien 
enemy  in  favour  of  a  friendly  citizen. 

Plea  of  alien  enemy  goes  only  to  disability  of  plaintiff.  It  is  not  a 
matter  of  privilege,  but  a  disability  that  suspends  the  right  to 
maintain  an  action  in  the  Courts  of  the  country  to  which  the 
party  is  an  enemy.  There  is  no  such  thing  as  a  plea  by  the 
defendant  of  his  own  alien  enmity  to  the  government  in  whose 
Courts  he  is  sued. 

Judicial  proceedings  against  property  of  alien  enemy.  Where  a  debtor 
has  left  the  State  and  become  an  alien  enemy,  his  being  such 
does  not  make  him  the  less  a  non-resident  debtor,  and  his 
position  as  an  alien  enemy  does  not  suspend  the  right  of  his 
creditors  to  proceed  by  attachment  or  otherwise  against  property 
which  he  left  in  the  State.  All  the  remedies  provided  by  law 
against  tte  property  of  an  absent  or  non-resident  debtor  remain 
open  to  them,  and  if  those  remedies  are  pursued  in  the  mode 
described  by  law,  they  will  bind  such  debtor,  though  he  be  an 
alien  enemy. 

Appearance  of  attorney,  without  proof  of  authority  derived  from 
defendant,  does  not  per  se  invalidate  a  judgment.  If  damage  be 
sustained  thereby,  the  attorney  must  answer  for  it  in  a  civil 
action  by  the  party  injured. 

Whenever  appearance  of  attorney  is  entered  of  record,  it  is  always 
considered  as  done  by  authority  of  the  party  for  whom  he  pro- 
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fesses  to  act,  and  what  he  does  in  the  progress  of  the  cause 
is  binding  on  the  party,  except  in  cases  of  fraud  and  imposition. 
Diligence  required  on  motion  to  strike  out  judgment.  After  know- 
ledge that  a  judgment  exists,  acquiescence  in  the  circumstances 
of  fraud  or  surprise  under  which  it  was  rendered,  or  unnecessary 
delay,  except  in  cases  showing  a  want  of  jurisdiction,  is  fatal 
to  a  motion  to  strike  out,  as  Courts  are  always  reluctant  to 
interfere  with  a  judgment,  especially  after  the  lapse  of  the 
term,  and  where  it  has  been  executed  or  satisfied. 

The  appellant,  John  T.  B.  Dorsey,  in  July,  1861,  left  his  home 
in  Maryland  for  the  purpose  of  seeing  his  wife,  who  was  sick  at  her 
father's,  in  Winchester,  Virginia.  He  intended  to  return  in  a  few 
days.  On  account  of  the  position  of  the  Federal  and  Confederate  forces 
about  Winchester,  the  appellant  for  several  weeks  was  unable  to  return 
home.  About  1st  September,  1861,  upon  information  received  from 
his  brother,  William  H.  G.  Dorsey,  and  numerous  friends  in  Maryland, 
as  well  as  from  the  many  illegal  arrests  there  made,  the  appellant 
concluded  that  it  would  be  unsafe  to  return  home,  and  subsequently 
volunteered  in  the  Confederate  cause,  and  remained  attached  to  the 
army  until  the  close  of  the  war.  Attachments  on  warrant  were 
issued  out  of  the  Circuit  Court  for  Howard  County,  Maryland,  against 
the  appellant,  and  by  the  appellees  in  this  case  as  follows: — Adam 
B.  Kyle,  trading  as  Dinsmore  &  Kyle,  on  24th  September,  1862; 
Comfort  W.  Dorsey,  executrix  of  William  H.  G.  Dorsey,  on  10th 
January,  1863 ;  A.  J.  Hampson,  on  30th  December,  1862 ;  Charles 
Reese  and  others,  trading  as  Charles  Reese  &  Co.,  on  15th  April, 
1862;  Alexander  0.  Baugher  and  others,  trading  as  P.  Tiernan  &  Son, 
on  29th  August,  1862.  Mrs.  Comfort  W.  Dorsey  had  two  other  cases 
against  the  appellant  besides  the  one  named.  The  attachments  were 
levied  on  certain  real  and  personal  property  of  the  defendant,  and 
laid  in  the  hands  of  several  garnishees.  In  all  these  cases,  except 
those  at  the  suit  of  Mrs.  Dorsey,  executrix,  where  he  appeared  for  the 
plaintiff  only,  Thomas  S.  Alexander,  Esq.,  appeared  for  the  defendant. 
On  3rd  February,  1862,  the  defendant,  then  in  Richmond,  Virginia, 
delivered  to  George  H.  Kyle,  of  the  firm  of  Dinsmore  &  Kyle,  of 
Baltimore,  upon  the  payment  of  one  thousand  dollars,  a  draft  on 
W.  H.  G.  Dorsey  for  that  amount,  payable  to  the  order  of  Dinsmore 
&  Kyle,  Baltimore.  Subsequently  on  23rd  May,  1863,  the  defendant, 
being  informed  by  Kyle  that  the  draft  had  not  been  paid,  returned 
the  money  received  for  the  same.  On  14th  September,  1863,  an 
agreement  was  filed  in  the  above  cases,  signed  by  Alexander  for  the 
defendant  and  Comfort  W.  Dorsey,  and  by  the  attorneys  for  the 
other  plaintiffs,  consenting  that  judgments  of  condemnation  against 
the  real  estate  attached  should  be  peremptorily  entered,  and  that  the 
auditor  should  ascertain  and  adjust  the  manner  in  which  the  proceeds 
of  the  sale  of  personal  estate  then  in  Court,  resulting  from  previous 
orders,  should  be  applied.  It  was  also  agreed  that  judgment  should 
be  finally  entered  on  the  award  of  the  auditor,  unless  exceptions  should 
be  filed  within  a  certain  time.  The  award  was  afterwards  made, 
and  all  objections  being  waived  by  Mr.  Alexander  for  the  defendant, 
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as  well  as  by  the  other  attorneys,  the  final  entries  were  made,  and 
the  funds  paid  over  accordingly.  There  was  judgment  of  condemna- 
tion against  the  property  attached,  and  of  mm  pros  against  the 
several  garnishees.  On  19th  March,  1866,  the  defendant  moved  to 
strike  out  the  judgments  in  all  these  cases,  for  reasons  stated  at  the 
time.  The  reasons  given  in  the  cases  of  Hampson  and  of  Reese  &  Co. 
were — (1)  That  the  defendant  was  a  citizen  of  this  State,  and  resided 
therein  at  the  time  the  writ  of  attachment  was  issued;  (2)  that  Mr. 
Alexander  was  not  authorised  to  act  as  attorney  for  the  defendant; 
(3)  that  Mr.  Alexander  having  appeared  for  the  defendant,  no  judg- 
ment of  condemnation  could  be  properly  entered  without  a  determina- 
tion being  had  in  the  "  short-note  cases,"  to  which  nothing  more  than 
a  mere  reference  is  necessary.  The  reasons  assigned  in  the  Baughter 
case  were  the  same  in  principle.  Additional  reasons  were  given  in 
Kyle's  case  and  in  the  cases  of  Mrs.  Dorsey,  but  it  is  unnecessary  to 
state  them.  The  motion  in  each  case  was  overruled,  and  the 
defendant  appealed. 

Levin  Gale  and  Thomas  G.  Pratt,  for  the  appellant. 

James  Mackubin  and  Thomas  Donaldson,  for  the  appellees. 

By  Court,  Alvey,  J. — Upon  a  careful  examination  of  the  several 
records  before  us,  we  fail  to  discover  any  sufficient  ground  for 
sustaining  the  motions  of  the  appellant  to  strike  out  the  judgments  of 
condemnation. 

"  Every  person  who  doth  not  reside  in  this  State,  and  every  person 
"who  absconds,  may  be  made  a  defendant  in  an  attachment"  is  the 
provision  in  our  law  in  regard  to  defendants  in  attachments  (1  Code, 
art.  10,  seo.  2) ;  and  the  term  "  citizen,"  used  in  the  formula  of  the 
affidavit  prescribed  by  the  fourth  section  of  the  article  of  the  Code 
referred  to,  is  to  be  taken  as  synonymous  with  inhabitant  or  permanent 
resident  (Bisewick  v.  Davis,  19  Md.  93).  It  is  not,  therefore,  every 
person  who  can  claim  to  be  a  citizen  of  or  to  have  domicile  in  the 
State  that  can  be  relieved  from  the  process  of  attachment.  In  con- 
templation of  the  attachment  law,  the  domicile  may  be  in  this  State, 
while  the  actual  residence  is  in  another  (Matter  of  Thompson,  1 
Wend.  43  ;  Frost  v.  Brisbin,  19  ibid.  14  (32  Am.  Dec.  423 ;  Eaggart 
v.  Morgan,  5  N.Y.  428  (55  Am.  Dec.  350);  and  Bisewick  v.  Davis, 
19  Md.  96,  where  the  New  York  cases  here  referred  to  are  cited  and 
approved. 

That  the  appellant  was  a  non-resident  within  the  meaning  and 
true  construction  of  the  attachment  law,  we  think  is  clear  beyond 
doubt.  It  is  insisted,  however,  that  because  the  appellant  was  in 
Virginia  during  the  late  war,  and  had  allied  himself  with  the  cause 
of  the  Southern  States  and  joined  the  confederate  army,  he  thereby 
became  an  alien  enemy,  and  that  consequently  "  all  legal  remedies 
"  were  suspended  during  the  period  of  hostilities." 

While  it  may  be  conceded  that,  by  his  own  voluntary  act,  the 
appellant  did  assume  the  attitude  of  an  alien  enemy  to  this  State 
and  the  Government  of  the  United  States,  yet  we  cannot  for  a  moment 
accede  to  the  proposition  that  all  legal  remedies  were  therefore 
suspended  in  our  own  Courts  as  against  him  or  his  property  remaining 
within  the  jurisdiction  of  this  State.     Such  a  proposition  is  as  novel 
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in  jurisprudence  as  it  would  be  unjust  to  creditors.  There  is  no  pre- 
cedent of  authority  or  principle  known  to  us  that  gives  it  the  least 
sanction.  The  case  of  Griswold  v.  Waddington,  15  Johns.  57,  and 
same  case  in  16  Johns.  438,  in  error,  relied  on  by  the  appellant,  does 
not  in  any  manner  tend  to  support  such  a  proposition.  That  was  a 
case  growing  out  of  dealings  and  transactions  that  had  taken  place 
between  citizens  of  hostile  countries  during  the  pendency  of  war,  and 
in  contravention  of  the  law  of  the  land.  And  the  proposition  there 
affirmed  was  that  no  valid  contract  can  exist,  nor  any  promise  arise 
by  implication  of  law  from  any  transaction,  with  an  enemy  during 
the  existence  of  hostility ;  and  if,  after  the  war  has  ceased,  an  action 
is  brought  against  a  citizen  upon  any  contract  arising  out  of  such 
illicit  intercourse,  the  defendant  may  set  up  the  illegality  of  the 
transaction  as  a  defence.  This,  as  was  shown  by  the  elaborate  discus- 
sion and  great  research  of  Chancellor  Kent  in  the  case  referred  to, 
is  a  rule  firmly  established  by  universal  authority.  But  that  is  alto- 
gether a  different  proposition  from  the  one  involved  in  the  cases 
before  us. 

Here,  the  contracts  upon  which  the  proceedings  were  taken  had  an 
antecedent  existence  to  the  war,  and  were  made  and  grew  out  of 
transactions  with  the  appellant  when  he  was  a  resident  citizen  of  the 
State;  and  the  question  is  whether  they  can  be  legally  enforced  in 
the  Courts  of  this  State,  in  the  absence  of  the  appellant,  against  his 
property  by  attachment. 

As  a  general  rule,  an  alien  enemy  is  not  allowed  to  maintain 
suit  in  the  Courts  of  the  country  with  which  he  is  at  the  time  in 
hostility.  This,  however,  is  a  personal  disability  of  temporary  dura- 
tion, and  is  founded  upon  reason  and  policy,  and  to  some  extent  upon 
the  necessity  of  the  case.  But  no  such  reason  or  policy  forbids 
judicial  proceedings  against  an  alien  enemy  in  favour  of  a  friendly 
citizen;  and  it  is  therefore  asserted  by  good  authority  that  while  an 
alien  enemy  may  not  sue,  he  may  be  sued  at  law  (Bac.  Abr.,  tit.  Alien, 
D.).  Hence  we  know  of  no  such  thing  as  a  plea  by  the  defendant 
of  his  own  alien  enmity  to  the  government  in  whose  Courts  he  is  sued. 
The  plea  of  alien  enemy  goes  only  to  the  disability  of  the  plaintiff. 
It  is  not  a  matter  of  privilege,  but  a  disability  that  suspends  the  right 
to  maintain  an  action  in  the  Courts  of  the  country  to  which  the  party 
is  an  enemy.  And  if  a  party,  though  an  alien  enemy,  be  suable  at 
all,  it  is  difficult  to  suggest  a  good  reason  why  the  same  proceedings 
cannot  be  had  by  his  creditors  against  his  property  remaining  within 
the  jurisdiction  of  the  State  that  can  be  taken  against  the  property 
of  any  other  non-resident  debtor  whatever.  His  being  an  alien  enemy 
does  not  make  him  the  less  a  non-resident  debtor.  The  right  of  his 
creditors  to  proceed  by  attachment  was  not  suspended  because  he 
thought  proper  to  assume  the  position  of  an  alien  enemy.  All  the 
remedies  provided  by  law  against  the  property  of  an  absent  or  non- 
resident debtor  remained  open  to  them;  and  if  they  have  pursued 
those  remedies  in  the  mode  prescribed  by  law,  the  debtor  himself  can 
make  no  question  of  their  right  so  to  do  upon  the  ground  that  he  no 
longer  remained  in  amity  with  them  or  their  government. 
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As  to  the  second  ground  assigned  for  striking  out  the  judgments, 
that  they  had  been  confessed  by  an  attorney  without  authority  from 
the  appellant,  we  think  it  is  equally  untenable  as  the  one  just 
considered. 

By  the  long-established  practice  of  the  Courts  in  this  State,  when- 
ever the  appearance  of  an  attorney  is  entered  of  record,  it  is  always 
considered  as  done  by  the  authority  of  the  party  for  whom  the  attorney 
professes  to  act;  and  whatever  is  done  in  the  progress  of  the  cause 
by  the  attorney  so  appearing  is  considered  as  done  by  the  party,  and 
is  binding  upon  him  (Henck  v.  Todhunter,  7  Har.  &  J.  275).  And 
it  was  said,  in  the  case  of  Mwrmifowifson  v.  Dorsett,  2  Har.  &  G.  378, 
that  "  the  appearance  of  an  attorney  without  proof  of  an  authority 
"  derived  from  a  defendant  does  not  per  se  invalidate  a  judgment.  If 
"  loss  or  injury  be  sustained  thereby,  the  attorney  must  answer  it  in 
"  a  civil  action  by  the  party  injured."  There  may  be  cases  suggested, 
however,  of  fraud  and  imposition  where  it  would  be  proper,  and 
indeed  necessary,  for  the  Court  to  interpose,  and  relieve  a  party  from 
the  operation  of  a  judgment  or  other  judicial  proceeding,  attempted 
to  be  fixed  upon  him  by  the  act  of  an  unauthorised  attorney.  But 
we  discover  no  ground  whatever  for  imputing  fraud,  or  anything  not 
entirely  consistent  with  fairness  and  good  faith,  to  the  counsel  who 
appeared  for  the  appellant  and  confessed  judgments  in  these  cases. 
It  is  manifest  that  he  supposed  he  was  acting  by  authority,  and  in 
the  best  interest  of  the  appellant.  And  in  regard  to  the  judgments  in 
the  cases  of  Mrs.  Dorsey,  it  is  not  shown  that  he  appeared  at  all 
for  the  defendant  in  those  cases.  The  agreement  signed  by  him 
as  attorney  for  the  defendant  and  Comfort  W.  Dorsey  had  reference 
as  well  to  the  cases  in  which  he  had  appeared  for  the  defendant  as 
to  the  cases  in  which  he  appeared  for  Mrs.  Dorsey,  and  hence  he 
might  well  sign  the  agreement  as  he  did  without  any  inconsistent 
relation  with  his  clients. 

It  is  not  deemed  necessary  to  discuss  the  other  grounds  assigned 
for  the  motions.  They  are  clearly  insufficient,  in  view  of  the  facts 
disclosed.  It  appears  from  the  appellant's  own  testimony  that  he 
heard  of  the  proceedings  against  his  property  in  1863,  and  that  he 
did  write  in  regard  to  one  of  the  cases,  and  received  information  as  to 
its  condition.  That  from  the  summer  of  1863,  according  to  his  testi- 
mony, "  anybody  could  write  a  letter,  not  on  political  matters,  by 
"  flag. of  truce";  and  notwithstanding  this  facility  of  communication, 
and  with  a  knowledge  that  proceedings  had  been  taken,  in 
one  instance,  against  his  property  before  he  left  the  State, 
and  that  other  creditors  had,  since  his  departure,  taken 
proceedings  to  obtain  payment  of  their  debts,  he  made  no 
inquiry  upon  the  subject,  and  held  no  communication  with 
his  creditors  whatever.  Moreover,  he  returned  to  the  State 
about  the  1st  of  June,  1865,  and  the  motions  to  strike  out  the  judg- 
ments were  not  entered  until  the  19th  of  March,  1866.  With  such 
evidence  of  laches  and  inattention,  it  would  be  difficult  in  any  case, 
however  extraordinary  its  circumstances,  if  not  a  question  of  jurisdic- 
tion of  the  Court,  consistently  with  settled  rules  upon  the  subject, 
to  interfere  with  a  judgment.     The  party  seeking  to  be  relieved  of 
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it  should  move  in  the  matter  without  delay,  and  as  soon  as  practicable 
after  knowledge  of  the  existence  of  the  judgment,  and  the  circum- 
stance of  fraud  or  surprise  under  which  it  was  rendered.  Acquiescence 
or  unnecessary  delay  is  fatal  to  motions  of  this  character ;  as  Courts 
are  always  reluctant  to  interfere  with  judgments,  and  especially  after 
the  lapse  of  the  term,  and  where  they  have  been  executed  or  satisfied. 
The  several  judgments  appealed  from  in  these  cases  must  be  affirmed. 
Judgments  affirmed. 

[Author's  Note. — In  Robinson  v.  Continental  Insurance  Co.  of  Mannheim, 
Weekly  Notes  of  31st  October,  1914,  p.  393,  this  American  rule  was  followed. 
There  an  action  was  brought  upon  a  policy  of  marine  insurance,  effected  on  behalf 
of  the  plaintiffs,  who  were  British  subjects,  with  the  defendants,  a  German 
company  having  a  branch  in  England.  The  contract  was  made,  the  loss  occurred, 
and  the  pleadings  in  the  action  were  closed,  before  the  present  war.  The 
defendants  applied  by  summons  for  a  postponement  of  the  trial,  on  the  grounds, 
( 1 )  that  all  actions  between  British  subjects  and  alien  enemies  were  at  common 
law  suspended  during  the  war ;  and  (2)  that  an  alien  enemy  could  not  appear 
and  be  heard  in  a  British  Court  in  time  of  war.  But  Bailhache,  J. ,  held  that 
on  the  American  authorities  t>e  Jarnette  v.  De  Giverville  (56  Missouri  Reports 
440),  and  M'Veigh  v.  United  States  (11  Wall.  259),  and  on  Bacon's  Abridgment, 
7th  ed.  vol.  i.  p.  183,  there  was  no  rule  of  the  common  law  which  suspended 
an  action  where  an  alien  enemy  was  defendant,  or  which  prevented  his  appearing 
and  conducting  his  defence.  But  in  the  event  of  such  defendant  being  successful, 
he  would  probably  not  be  entitled  to  an  order  for  payment  of  costs  until  the 
restoration  of  peace.] 


(ii)   Plea   of   Alien   Enemy. 

[The  plea  of  alien  enemy  must  be  specially  pleaded  in  an  aetion 
on  a  contract  which  was  legal  in  its  inception. 

Although  an  alien  enemy  is  barred,  during  the  existence  of  war, 
from  suing  on  a  contract,  where  the  eause  of  action 
accrued  to  him  before  the  outbreak  of  war,  yet  this  bar 
does  not  apply  to  his  British  agent,  in  the  absence  of  a 
special  dilatory  plea. 

A  British  agent,  effecting  a  policy  of  insurance  on  behalf  of  alien 
enemies,  who  became  so  after  the  loss  happened,  can 
recover,  during  the  war,  against  the  underwriter;  unless 
the  latter  puts  on  the  record  a  special  dilatory  plea.] 

FLINDT  v.  WATERS. 

Court  of  King's  Bench.     1812.  15  East,  260. 

This  was  an  action  on  a  policy  of  insurance  on  goods  on  board  the 
ship  "  Stadt  Lubeck,"  at  and  from  London  to  any  port,  &c,  in  the 
Baltic.      In  one  count  of  the  declaration  the  interest  was   averred 


FLINDT  v.   WATERS.  293 

to  be  in  the  plaintiff,  and  in  another  it  was  averred  to  be  in  the 
plaintiff  and  certain  other  persons  trading  under  the  firm  of  Schiller 
&  Co.  The  loss  was  stated  to  be  by  capture.  The  defendant  pleaded 
the  general  issue;  and  at  the  trial  before  Lord  Ellenborough,  C.J., 
at  Guildhall,  the  policy  produced  was  dated  on  the  17th  of  September, 

1810,  and  the  ship  was  proved  to  have  sailed  shortly  before  for  St. 
Petersburg  (which  at  the  time  of  the  insurance  was  not  hostile)  but, 
meeting  with  bad  weather  and  contrary  winds,  was  not  able  to  reach 
it  before  the  frost  set  in,  and  was  obliged  in  November  or  December 
to  put  into  Libau,  another  Russian  port,  where  she  was  immediately 
seized  by  the  officers  of  the  Government,  and  the  goods  provisionally 
confiscated,  upon  receipt  of  which  intelligence  the  assured  gave 
notice  of  abandonment  to  the  underwriter.  The  invoice  showed  that 
one-sixth  of  the  cargo  belonged  to  the  plaintiff  (which  was  paid  into 
Court  after  the  action  was  brought),  and  the  remainng  five-sixths 
to  Schiller  &  Co.,  of  Hamburg.  The  plaintiff  further  proved  the 
King's  licence,  dated  25th  of  August,  1810,  granted  under  the 
statute  48  G.  3  o.  37,  to  "  G.  Flindt  &  Co.,  of  London,  merchants, 
"  on  behalf  of  themselves  and  others,"  to  load  and  export  on  board 
the  ship  "  Stadt  Lubeck,"  bearing  any  flag  except  the  French, 
goods  of  a  certain  description  from  London  to  any  port  in  the  Baltic 
not  under  blockade,  &c. ;  which  licence  was  to  remain  in  force  till 
the  1st  of  January,  1811,  if  the  voyage  were  not  completed  before. 
The  defendant  relied  on  an  Order  of  Council,   dated  22nd  of  June, 

1811,  recognising  that  on  the  1st  of  January,  in  the  same  year, 
Hamburg  was,  by  a  French  decree,  annexed  to  and  declared  to  be  a 
part  of  the  French  empire ;  and  that  the  action  was  commenced 
after  such  annexation,  though  it  was  admitted  that  the  loss  hap- 
pened before.  A  verdict  having  been  obtained  for  the  plaintiff 
under  his  lordship's  direction,  who  thought  that  as  the  plaintiff 
on  the  record  was  not  an  alien  enemy,  no  advantage  could  be  taken 
of  the  objection  without  a  plea  of  alien  enemy, 

Topping  moved  in  the  last  term  for  a  new  trial,  on  the  ground 
that  the  persons  interested  in  five-sixths  of  the  cargo,  being  alien 
enemies  at  the  time  the  action  commenced,  no  recovery  could  be  had 
by  the  plaintiff  as  agent  on  their  behalf  ;  and  cited  Brandon  v.  Nesbitt, 
6  Term  Rep.  23,  where  this  question  was  so  decided  upon  a  plea  of 
alien  enemies;  and  Bristow  v.  Towers,  ibid.  35,  where  the  evidence 
of  hostile  alienage  was  received  upon  the  general  issue,  on  w'ifich  a 
special  verdict  was  afterwards  found.  He  added  that  the  same  point 
was  now  pending  in  two  other  cases,  on  which  rules  had  been  moved  in 
this  Court,  Flindt  v.  Andrews  and  Flindt  v.  Throgmorton. 

The  Attorney-General,  Garrow,  Park,  and  Taddy,  now  contended 
against  the  rule,  that  the  defence  offered  could  not  be  made  upon 
the  general  issue  in  a  case  like  the  present,  where  there  was  no 
personal  disability  to  sue  in  the  plaintiff  on  the  record,  but  that  it 
ought  to  be  pleaded  specially,  as  in  Brandon  v.  Nesbitt,  that  the 
action  was  brought  for  the  benefit  of  alien  enemies  (and  vide  Brandon 
v.  Curling,  4- East,  410,  where,  in  an  action  brought  on  the  same 
policy  after  the  peace,  plaintiff  was  held  not  entitled  to  recover 
for     a     loss     by     capture     during     hostilities).        In     Bristow     v. 


294     LEADING  BRITISH  AND  AMERICAN  CASES. 

Towers,  which  followed,  the  point  of  the  case  was  that  the  subject- 
matter  of  the  contract,  the  insurance  of  enemy's  property,  was 
illegal,  because  no  subject  of  this  kingdom  could  legally  make  such 
a  contract  with  one  who  was  an  enemy  of  the  King  at  the  time; 
but  that  is  very  different  from  an  objection  to  the  personal  ability 
of  a  plaintiff  to  sue,  on  the  ground  of  his  being  an  alien  enemy  at 
the  time  of  the  action  brought,  though  the  contract  itself  was  legal 
when  it  was  entered  into.  Now,  here  the  contract  was  made  and 
the  loss  incurred  before  Hamburg  became  hostile  by  the  conquest 
of  the  enemy ;  the  contract  remains  good,  notwithstanding  the  sub- 
sequent hostility  of  the  real  plaintiffs'  country,  and  may  be  enforced 
by  suit  in  their  own  names  upon  the  return  of  peace ;  but  only 
their  personal  right  to  sue  is  suspended  in  the  meantime.  The 
plaintiff,  however,  upon  the  record  is  competent  to  sue ;  the  debt 
still  remains  due  upon  the  original  contract.  The  King  might,  if 
he  pleased,  have  seized  the  debt  as  due  to  an  alien  enemy,  and  it 
is  his  forbearance  not  to  do  so ;  but  there  is  nothing  unlawful  or 
against  public  policy  for  one  subject,  who  has  a  personal  capacity 
and  authority  to  sue  upon  the  contract,  to  recover  the  debt  so  due 
from  another  subject;  the  money  when  recovered  still  remains  in 
this  country,  and  is  no  more  applicable  than  before  to  the  resources 
of  the  enemy;  it  is  still  within  the  King's  reach  to  seize  if  he 
please  by  process,  out  of  the  petty  bag  office.  Then  the  plaintiff 
being  entitled  to  sue,  the  only  issue  upon  the  record  is  as  to  the 
fact  of  the  contract,  its  intrinsic  legality,  and  whether  anything  be 
due  upon  it ;  and  not  as  to  the  alteration  of  character  in  the  persons 
for  whose  benefit  the  contract  was  made,  which  is  matter  of  special 
plea  as  a  temporary  and  not  a  perpetual  bar.  (See  upon  this  subject 
Le  Brett  v.  Papillon,  4  East,  502,  and  the  authorities  there  referred 
to.)  In  Kensington  v.  Inglis,  8  East,  273,  this  Court,  and 
afterwards  the  Court  of  Exchequer  Chamber,  held  that  the 
King,  having  licensed  a  certain  trading  with  the  enemy, 
that  enemy  might,  in  the  name  of  his  British  agent  here  who 
effected  the  policy,  recover  for  a  loss  upon  a  policy  of  insurance  on 
his  ship ;  the  contract  being  impliedly  legalised,  and  there  being  no 
personal  disability  on  the  plaintiff  on  the  record  to  sue.  In  the 
present  case  no  licence  was  necessary,  though  one  was  in  fact  obtained 
by  the  plaintiff  on  behalf  of  himself  and  others,  permitting  that 
which  was  done;  and  if  the  subsequent  conquest  of  the  enemy  could 
defeat  the  operation  of  the  licence,  it  would  make  it  a  trap  to  the 
licensees.  (Bayley,  J.,  observed  that  the  party  licensed  in  that 
case  was  an  alien  enemy  at  the  time,  and  therefore  the  licence 
contemplated  him  in  that  character ;  here  the  parties  were  alien 
friends  at  the  time  of  the  licence  granted.)  That  distinction,  they 
contended,  was  not  unfavourable  to  the  present  plaintiff,  who  had 
once  a  vested  cause  of  action,  and  against  whom  the  objection  now 
pressed  did  not  go  to  the  cause  of  action,  but  arose  upon  matter 
ex  post  facto,  pleadable  only  in  abatement  during  the  war. 

Topping  and  Carr,  contra,  insisted  that  the  distinction,  last 
adverted  to,  made  against  the  operation  of  the  licence  granted  in 
this  case,   after  the  character  of  the  licences  became  changed  from 
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that  of  alien  friends  to  alien  enemies.  For  in  its  terms  it  was 
granted  to  British  merchants  on  behalf  of  themselves  and  others, 
which  must  mean  other  British  merchants,  or  at  most  other  friends, 
and  not  enemies ;  which  latter  were  never  in  the  contemplation  of 
the  Crown ;  and  therefore  the  plaintiff  is  not  entitled  to  recover  as 
to  566ths  of  the  goods  insured,  which  were  the  property  of  alien 
enemies  at  the  time  of  the  action  brought.  And  this  objection, 
which  goes  to  the  right  of  action  itself  at  the  time  it  was  commenced, 
and  does  not  arise  upon  subsequent  matter,  may  be  taken  advantage 
of  upon  the  general  issue,  because  it  was  not  lawful  for  the  defendant 
to  pay  an  antecedent  debt  to  an  alien  enemy,  and  the  law  will 
not  imply  or  give  effect  to  such  a  promise.  The  policy  of  the  State 
intervenes  as  much  to  prevent  the  execution  of  a  contract  with  an 
alien  enemy  after  he  becomes  such  as  to  prevent  the  making  of  a 
new  contract  with  him.  In  Le  Brett  v.  Papillon,  4  East, 
502,  the  plaintiff  was  not  an  alien  enemy  at  the  time 
of  the  action  brought,  but  became  so  afterwards  and  before 
plea  pleaded ;  but  though  the  defence  was  informally  pleaded, 
yet  as  the  fact  appeared  to  the  Court,  they  held  them- 
selves bound  ex  officio  to  give  judgment  against  the  plaintiff, 
barring  him  from  further  having  or  maintaining  his  action.  Now, 
where  is  the  difference  in  reason,  whether  it  appears  to  the  Court 
by  plea  upon  the  record  that  the  plaintiff  sues  for  an  alien  enemy, 
as  in  Brandon  v.  Nesbitt,  or  by  an  informal  plea,  as  in  Le  Brett  v. 
Papillon,  that  the  plaintiff  himself  is  such ;  or  whether  it  appears 
by  the  declaration  that  the  plaintiff  on  the  record  sues  for  the  benefit 
of  others,  who  are  proved  in  evidence  to  have  been  alien  enemies 
at  the  time  of  the  action  brought,  and  who  still  continue  such? 
(Lord  Ellenborough,  C.J. — In  Brandon  v.  Nesbitt  the  party  interested 
had  become  an  alien  enemy  before  the  voyage  insured  was  performed 
and  the  loss  had  happened.)  But  the  contract  was  made  when  he 
was  a  friend.  Every  reason  which  applies  against  a  suit  by  an 
alien  enemy  applies  equally  against  an  action  brought  by  a  trustee 
for  his  benefit,  and  it  must  be  immaterial,  now  the  truth  of  the  fact 
appears  to  the  Court,  whether  an  averment  on  the  record  or  by 
evidence. 

Lord  Ellenborough,  C.J. — The  ground  of  our  decision  in  this  case 
will  not  at  all  clash  with  the  doctrine  laid  down  by  the  Court  in 
Brandon  v.  Nesbitt.  The  point  there  decided  was  that  the  fact  of 
the  parties  interested  in  the  insurance  having  become  alien  enemies 
before  the  loss  happened  might  be  pleaded  to  an  action,  brought  in 
the  name  of  the  British  agent  who  effected  the  insurance,  and  the 
Court  are  disposed  to  confirm  that  doctrine.  But  the  defence  of 
alien  enemy  must  be  accommodated  to  the  nature  of  the  transaction 
out  of  which  it  arises ;  it  may  go  to  the  contract  itself  on  which 
the  plaintiff  sues,  and  operate  as  a  perpetual  bar;  or  the  objection 
may,  as  in  a  case  of  this  sort,  be  merely  personal,  in  respect  of  the 
capacity  of  the  party  to  sue  upon  it.  Here  the  objection  is  taken 
upon  the  general  issue,  which  is  a  plea  of  a  perpetual  bar,  and  if 
found  against  the  plaintiff  would  have  excluded  him  for  ever,  so 
that  though  peace  should  be  established  to-morrow  between  the  two 
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countries  and  the  Crown  should  not  have  interfered  to  seize  the  debt, 
yet  on  this  plea  in  bar  the  plaintiff  would  have  been  for  ever 
estopped  to  sue  for  his  debt.  But  here  the  objection  is  only  of  a 
temporary  nature — the  contract  itself  was  perfect  at  the  time  it 
was  made,  the  trade  was  with  an  alien  friend,  which  required  no 
licence,  though  one  was  obtained  ex  ahundcmti  cautela.  The 
insurance,  the  loss,  the  cause  of  action  had  arisen  before  the  assured 
had  become  alien  enemies ;  when  therefore  they  became  such,  it 
was  only  a  temporary  suspense  of  their  own  right  of  suit  in  the 
Courts  here  as  alien  enemies,  but  that  objection  cannot  be  carried 
further,  nor  applied  to  the  plaintiff  as  their  trustee,  who  is  a  subject 
of  the  King;  otherwise,  if  it  could  avail  upon  this  plea,  it  would 
be  making  that  a  perpetual,  which  in  its  nature  is  only  a 
temporary,  bar.  In  Kensington  v.  Inglis,  8  East,  273,  a 
trading  adventure  with  an  enemy  by  the  King's  licence 
was  held  to  be  a  legal  interest  and  insurable,  and  that 
the  British  agent  of  that  enemy,  in  whose  names  the 
policy  was  effected,  might  sue  upon  it.  This  therefore  being  only 
a  temporary  disability  on  the  part  of  the  assured,  and  there  being 
no  personal  disability  in  the  plaintiff,  their  agent,  to  sue,  he  is  not 
excluded  from  his  right  to  recover  by  this  species  of  defence  set  up 
under  this  plea  of  the  general  issue.  I  do  not  say  that  the  Crown 
might  not  still  interfere. 

The  other  judges  concurred,  and  Bayley,  J.,  added  that  in  Brandon 
v.  Nesbitt  the  voyage  insured  was  illegal. 

Rule  discharged. 

This  decision,  it  was  admitted,  governed  the  other  cases  of  Flindt 
v.  Andrews  and  Flindt  v.   Throgmorton. 


[Semble  the  plea  of  alien  enemy  is  an  odious  plea.  So  the 
defendant  must  state  everything  that  ean  oust  the  plain- 
tiff of  his  right  of  action.] 

CASSERES  v.  BELL. 

Court  op  King's  Bench.     1799.  8  Durnford  and  East's 

Reports,   166. 

To  an  action  on  a  policy  of  insurance,  the  defendant  pleaded  several 
pleas,  and  among  the  rest  the  two  following: — And  for  a  further 
plea,  &c,  "That  the  said  Samuel  Van  Josias  (the  plaintiff)  is  an 
"  alien  born  in  foreign  parts,  to  wit,  at  Holland)  out  .of  the  allegi- 
"  ance  of  our  lord  the  King,  and  under  the  allegiance  of  a  foreign 
"  State,  to  wit,  of  the  Republic  of  Holland,  to  wit,  at  London  afore- 
"  said,  in  the  parish  and  ward  aforesaid;  and  the  said  defendant 
"  further  says,  that  long  before  and  at  the  time  of  exhibiting  the 
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"bill  of  the  said  plaintiff,  the  persons  exercising  the  powers  of 
"  government  in  Holland  were,  and  still  are,  at  open  war  with,  and 
"  the  enemies  of,  our  said  lord  the  King,  to  wit,  at  London  aforesaid, 
' '  in  the  parish  and  ward  aforesaid ;  and  this  he  is  ready  to  verify : 
' '  wherefore,  he  prays  judgment,  if  the  said  plaintiff  ought  to  'have 
"his  aforesaid  action  thereof  maintained  against  him,"  &c.  And 
for  a  further  plea,  &o.,  "  That  the  plaintiff  is  an  alien,  born  in 
"  foreign  parts,  to  wit,  in  the  French  Netherlands,  out  of  his  allegi- 
"  ance  of  our  lord  the  King,  and  under  the  allegiance  of  a  foreign 
"  State,  to  wit,  of  the  French  King,  &c. ;  that  long  before  and  at  the 
"  time  of  exhibiting  the  plaintiff's  bill,  the  persons  exercising  the 
' '  powers  of  government  of  France  were,  and  still  are  at  open  war 
"  with,  and  the  enemies  of,  our  lord  the  King,  to  wit,  at,"  &c. 

To  these  two  pleas  the  plaintiff  demurred  generally. 

Giles,  in  support  of  the  demurrer — The  two  pleas  of  the  defendant 
cannot  be  supported,  because  they  do  not  show  that  the  plaintiff  is 
in  such  a  situation  that  he  cannot  bring  a  personal  action.  They 
should  have  stated  that  the  plaintiff  is  an  enemy  of  our  King.  His 
having  been  born  out  of  the  King's  allegiance  does  not  incapacitate 
him  from  suing  here,  even  though  the  government  to  which  he 
owes  a  natural  allegiance  is  at  war  with  this  country.  An  alien 
friend  may  bring  a  personal  action  in  this  country  (Watford  v. 
Masham,  Moor,  431).  If  these  pleas  were  sufficient  to  deprive  the 
plaintiff  of  his  right  of  suing,  most  of  the  foreigners  in  this  country 
would  be  equally  incapable  of  suing,  though  resident  here  under 
letters  of  safe  conduct  from  our  King.  The  pleas  should  have 
negatived  the  plaintiff's  residing  here  under  letters  of  safe  conduct. 
In  Openheimer  v.  Levi,  2  Str.  1082,  it  was  expressly  ruled  that  it 
was  necessary  in  such  a  plea  to  state  that  the  plaintiff  is  an  alien 
enemy;  and  that  resolution  is  conformable  with  all  the  precedents. 

Wood,  contra — In  such  a  plea  as  the  present,  it  is  sufficient  to 
state  that  the  plaintiff  owes  allegiance  to  a  State  or  sovereign  that 
is  at  enmity  with  our  King.  In  Bast.  Ent.  605,  there  is  a  pre- 
cedent of  plea  which  states  that  the  plaintiff  was  born  in  a  foreign 
state,  at  enmity  with  our  King,  without  adding  that  he  was  an 
alien  enemy  (but  it  does  negative  the  plaintiff's  having  letters  of 
safe  conduct);  and  in  Thel.  Dig.  lib.  1  ss.  17  and  18,  there  are 
similar  precedents.  Here  it  is  stated  in  the  first  of  these  pleas  that 
the  plaintiff  was  born  in  Holland,  out  of  the  allegiance  of  our  King ; 
and  that  the  persons  exercising  the  powers  of  government  in  Holland 
are  at  open  war  with,  and  the  enemies  of,  our  lord  the  King,  which 
is  sufficient.  The  same  is  stated  in  the  other  plea,  only  substituting 
France  for  Holland.  If  the  plaintiff  have  any  letters  of  safe  conduct 
from  our  King,  that  may  be  replied  by  the  plaintiff;  but  it  is  not 
necessary  to  negative  that  in  the  defendant's  pleas.  It  was  not 
negatived  in  the  case  of  Brandon  v.  Nesbitt,  6  T.R.  23. 

Lord  Kenyon,  C.J. — After  consulting  the  authorities  on  this 
subject,  I  am  of  opinion  that  these  pleas  cannot  be  supported.  There 
is  a  precedent  of  a  plea  of  this  kind  in  Derrier  v.  Arnaud,  reported 
in  4  Mod.  405,  the  original  record  of  which  we  have  examined ;  and 
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according  to  that  it  seems,  that  as  this  is  an  odious  plea,  the  defendant 
must  state  everything  that  can  oust  the  plaintiff  of  his  right  of 
suing.  It  is  there  stated  that  the  plaintiff  was  born  in  France,  of 
foreign  parents,  and  that  he  came  into  this  kingdom  without  letters 
of  safe  conduct,  &c.  ;  negativing  every  presumption  that  could  have 
arisen  in  favour  of  the  plaintiff's  right  to  sue.  When  I  first  read 
this  case,  it  occurred  to  me  that  on  principle  it  was  not  necessary 
to  negative  all  these  facts  in  the  defendant's  plea;  but  the  case  in 
4  Mod.  and  that  cited  from  Sir  J.  Strange  have  removed  my  doubts  ; 
they  show  that  the  plaintiff  is  not  driven  to  reply  to  any  of  these 
facts,  for  that  the  defendant  must  negative  them  in  his  plea. 

Lawrence,  J. — There  is  another  case  in  1  Ld.  Raym.  282,  Wells 
v.  Williams,  which  shows  that  it  is  necessary  for  a  defendant,  who 
pleads  that  the  plaintiff  is  an  alien  enemy,  to  set  forth  all  those  facts 
in  his  plea  that  negative  the  plaintiff's  right  of  suing  here. 

Judgment  for  the  plaintiff. 


[Where  a  defendant  obtained  time  to  plead  on  the  usual  terms, 
I.e.,  that  he  should  plead  issuably,  and  war  broke  out 
afterwards  between  Great  Britain  and  the  State  of  which 
the  plaintiff  was  a  subject,  the  Court  has  refused  to  allow 
the  defendant  to  set  up  the  plea  of  alien  enemy.] 

SHEPELER  v.  DURANT. 

Court  of  Common  Pleas.     1854.         14  Common  Bench  Reports, 

582. 

This  was  an  action  upon  a  contract  made  at  Riga,  in  Russia,  for  the 
sale  of  a  quantity  of  timber. 

The  declaration  was  delivered  on  the  15th  of  March  last.  On 
the  23rd,  the  defendant  obtained  an  order  for  time  to  plead  upon  the 
usual  terms.  On  the  28th,  war  was  declared  by  this  country  against 
Russia.  On  the  29th,  the  defendant  took  out  a  summons  calling 
upon  the  plaintiff  to  show  cause  why  all  proceedings  in  this  cause 
should  not  be  stayed  until  the  cessation  of  hostilities  between  the 
two  countries,  or  why  the  defendant  should  not  be  at  liberty  to  plead 
in  abatement  that  the  plaintiff  was  an  alien  enemy.  This  summons 
was  heard  before  Maule,  J.,  who  declined  to  make  the  order  prayed 
for,  on  the  ground  that  the  defendant  was  under  terms,  but  he 
ordered  the  plaintiff  to  give  security  for  costs. 

T.  G.  Clarke  now  moved  to  rescind  so  much  of  the  order  of  the 
23rd  of  March  as  required  the  defendant  to  plead  issuably,  and  that 
the  defendant  might  be  at  liberty  now  to  plead  a  plea  of  alien  enemy. 
He  submitted  that,  had  the  defendants  not  been  under  terms,  he 
would  have  been  entitled  on  the  29th  of  March  to  plead  such  a  'plea 
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puis  darrein  continuance;  and  that  nothing  had  occurred  since  to 
alter  his  position  in  that  respect. 

Jervis,  C.J. — At  the  time  of  its  commencement,  this  action  was 
well  brought,  there  being  no  obstacle  in  the  way  of  the  plaintiff's 
suing.  In  order  to  obtain  time  to  plead,  the  defendant  put  himself 
under  terms  to  plead  issuably,  which  means,  amongst  other  things, 
not  to  put  a  plea  as  is  now  sought  to  be  pleaded  upon  the  record. 
War  having  been  declared  against  the  country  of  which  the  plaintiff 
is  a  subject,  the  defendant  now  wishes,  in  breach  of  the  engagement 
he  has  entered  into,  to  plead  a  dilatory  plea.  That  is  not  a  course 
of  proceeding  which  the  Court  would  feel  disposed  to  encourage. 

Williams,  J. — The  defendant,  being  under  terms,  comes  to  the 
Court  to  ask  for  indulgence.  That  which  he  asks,  being  manifestly 
contrary  to  justice  and  good  faith,  ought  not,  I  think,  to  be  granted. 

Crowder,  J.,  concurred. 

Rule  refused. 


(Hi)  Proof  of  Hostile  Alienage. 

[The  defenee  of  alien  enemy  must  be  strictly  proved.  In  order  to 
prove  that  the  plaintiff  was  an  alien  enemy  at  the  time  of 
the  action,  it  is  not  enough  to  show  that  he  was  some 
time  before  such  action  domiciled  in  the  enemy  country. 
It  must  be  proved  that  he  was  a  native  of  such  country, 
or  was  living  in  it  when  the  action  was  brought.] 

HARMAN  AND   OTHERS   v.    KINGSTON. 

Nisi  Prius.     1811.  3  Campbell,   150. 

This  was  an  action  on  a  policy  of  insurance,  dated  1st  August,  1810, 
on  goods  by  the  ship  "  Maria,"  "  at  and  from  Gottenburgh  to  port 
"or  ports  of  discharge  in  the  Baltic."  By  a  memorandum  at  the 
foot  of  the  policy,  the  insurance  was  declared  to  be  "  on  sugar  and 
"  cotton,   as   might  be   thereafter  declared   and   valued." 

The  declaration  alleged  that  the  goods  were  duly  declared  and 
valued  before  the  loss. 

A  clerk  of  the  plaintiffs  stated  that  on  the  2nd  of  October,  1810, 
he  wrote  out  and  signed,  by  order  of  the  assured,  a  specification  of 
interest,  with  a  valuation  of  the  goods  insured,  on  a  separate  piece 
of  paper,  which  he  wafered  to  the  policy;  but  he  could  not  swear 
that  he  had  shewn  it  to  any  of  the  underwriters,  or  to  any  other 
person,  till  after  intelligence  of  the  loss  had  been  received. 

The  Attorney-General  objected,  that  this  private  memorandum 
of  the  clerk,  which  he  had  kept  a  secret  from  all  the  world,  could 
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not  be  considered  a  declaration  of  interest  within  the  meaning  of 
the  policy.  The  object  was  to  inform  the  underwriters,  before  a 
loss  happened,  of  the  particular  goods  insured,  and  of  the  value  put 
on  them,  that  they  might  be  protected  from  any  sinister  practices 
on  the  part  of  the  assured.  But  if  this  declaration  were  sufficient, 
it  would  be  unnecessary  to  communicate  any  declaration  till  the  day 
of  trial,  or  there  might  be  twenty  declarations,  privately  written 
and  signed  before  the  loss,  and  that  one  afterwards  produced 
which,  according  to  the  event,  would  best  suit  the  purpose  of  the 
parties. 

Garrow  and  Bosanquet,  contra,  maintained  that  it  was  merely 
a  question  as" to  the  credit  of  the  witness.  If  he  was  believed,  there 
had  been  a  declaration  made  on  the  2nd  of  October,  and  the  loss 
did  not  happen  till  the  18th  of  November.  The  declaration  of 
interest  did  not  require  the  assent  of  the  underwriters.  This  policy 
did  not  stipulate,  as  is  sometimes  done,  that  it  should  be  authenti- 
cated by  their  initials.  Had  it  been  shewn  to  them  on  the  2nd  of 
October,  they  could  not  have  objected  to  it;  and  therefore,  if  the 
witness  spoke  true,  they  were  precisely  in  as  good  a  situation  as  if, 
on  that  day,  it  had  been  shewn  to  every  one  of  them.  Henchman 
v.  Offley,  2  Hen.  Bl.  345  in  notis,  was  cited  as  in  point. 

Lord  Ellenborough — A  declaration  necessarily  imports  two 
parties,  the  person  who  makes  it  and  the  person  to  whom  it  is 
made.  How  can  I  consider  an  uncommunicated  instrument  a  de- 
claration? Had  it  been  communicated  to  any  person,  or  if  it  had 
been  written  on  the  policy,  so  that  the  party  could  not  recede, 
perhaps  that  would  have  been  sufficient.  I  allow  that  a  declaration 
of  interest  is  no  contract,  and  does  not  require  the  assent  of  the 
underwriters;  but  it  must  be  communicated  in  such  a  manner  that 
the  assured  cannot  recede  from  it.  Here  there  would  have  been  no 
evidence  that  this  instrument  ever  existed,  if  it  had  suited  the 
assured  to  destroy  it,  or  to  substitute  another  in  its  place. 

Garrow  then  proposed  to  prove  the  loading  of  the  goods,  and 
their  value,  as  in  the  common  case  of  an  open  policy. 

Lord  Ellenborough  at  first  entertained  some  doubts  whether  this 
could  be  done ;  and  whether,  upon  a  policy  of  this  sort,  the  declara- 
tion of  interest  is  not  a  condition  precedent,  which  must  be  fulfilled 
by  the  assured  before  the  liability  of  the  underwriters  attaches; 
but,  after  further  consideration,  his  Lordship  said — I  have  now  fully 
made  up  my  mind  that  where  there  is  an  insurance  on  goods,  as 
may  be  thereafter  declared  and  valued,  this  gives  the  assured  a 
power,  by  duly  declaring  and  valuing  before  the  loss,  to  make  it  a 
valued  policy;  but  that  if  the  assured  do  not  so  declare  and  value, 
it  is  then  an  open  policy,  and  the  interest  is  matter  of  evidence 
at  the  trial. 

The  Attorney-General — My  lord,  I  feel  myself  bound  entirely  to 
subscribe  to  that  doctrine ;  and  had  I  been  aware  that  the  plaintiff 
could  prove  the  interest,  I  should  not  have  made  any  objection. 

The  plaintiff's  case  being  made  out,  the  defence  set  up  was  that 
the  persons  interested  (six  in  number)  are  now  resident  at  Bremen, 
which  is  annexed  to  France,  and  are  therefore  alien  enemies,  so  as 
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to  be  incapable  of  taking  advantage  of  a  licence  granted  to  them 
when  they  stood  to  this  country  in  the  relation  of  neutrality. 

It  was  proved  that  they  were  all  living  at  Bremen  in  the  latter 
end  of  the  year  1810,  and  the  Attorney-General  contended  that  till 
the  contrary  was  shewn  it  must  be  presumed  they  had  lived  there 
ever'  since. 

Lord  Ellenborough — I  think  this  is  no  defence  upon  the  general 
issue.  The  fact  of-  the  persons  interested  having  become  alien 
enemies  since  the  loss  only  goes  to  suspend  the  remedy,  and  ought 
to  have  been  pleaded  in  abatement.  Besides,  you  have  given  no 
evidence  where  these  persons  were  born,  nor  proved  that  they  were 
living  in  a  hostile  territory  at  the  time  of  action  brought.  You 
have  not  shown  them  to  be  enemies  either  by  birth  or  by  domicile. 
How  do  I  certainly  know  that  they  were  not  all  British  subjects 
who  left  Bremen  as  soon  as  they  could  after  that  place  was  usurped 
by  the  French,  and  are  now  carrying  on  trade  within  the  realm  of 
England?  A  defence  of  this  sort  which  goes  merely  in  disability  of 
the  person  is  to  be  made  out  by  the  strictest  proof. 

Verdict  for  the  plaintiffs. 

A  new  trial  was  afterwards  moved  for  on  the  ground  that  the 
persons  interested  were  become  alien  enemies. 

A  rule  to  shew  cause  was  granted,  but  afterwards  discharged, 
the  whole  Court  being  clearly  of  opinion  that  this  not  being  a  per- 
petual bar  to  the  action,  it  was  no  defence  upon  the  general  issue. 


(iv)  Defences  not  Pleadable  by  an  Enemy. 

[It  is  no  defence  to  an  action  for  debt  brought  against  an  alien 
enemy  that  he  has  paid  the  debt  to  the  Treasury  of  his 
own  State  under  an  ordinance  confiscating  debts  due  to 
British  subjects.] 

G.  WOLFF  AND  OTHERS,  ASSIGNEES  OF  J.  WOLFF  AND  J. 
DORVILLE,  BANKRUPTS,  v.   OXHOLM. 

Court  of  King's  Bench.     1817.  6  Maule  &  Selwyn,  92. 

Assumpsit  for  money  lent  by  the  bankrupts,  money  paid,  and  money 
had  and  received.  Plea  non-assumpsit.  At  the  trial  before  Lord 
Ellenborough,  C.J.,  at  the  London  sittings  after  Hilary  term,  1816, 
there  was  a  verdict  for  the  plaintiffs  for  £410  10s.  6d.,  subject  to 
the  opinion  of  the  Court  on  the  following  case. 

The  plaintiff,  G.  Wolff,  is  a  native  and  subject  of  the  King  of 
Denmark,  but  many  years  ago  was  naturalised  in  this  country  by 
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Act  of  Parliament,  and  Las  resided  here  ever  since.  He  and  the 
bankrupts  (who  are  British  subjects)  carried  on  trade  here  in  part- 
nership, under  the  firm  of  Wolffs  &  Dorville.  On  the  7th  of 
February,  1800,  the  defendant,  who  is  a  Danish-born  subject  resident 
in  Denmark,  was  indebted  to  the  partnership  in  the  sum  of  £210 
7s.  5d.  sterling  for  moneys  paid  and  advanced  by  them  for  the  de- 
fendant in  this  country,  and  bearing  interest  at  5  per  cent.  For  the 
recovery  of  this  sum  Wolffs  &  Dorville  directed  their  proctor  at 
Copenhagen  to  institute  proceedings  against  the  defendants,  and 
accordingly  a  suit  was  instituted  in  the  proper  Court  at  Copenhagen. 
In  answer  to  this  su'it  the  defendant  set  up  some  unliquidated  claims 
of  himself  and  one  Frederick  Hage,  against  Wolffs  &  Dorville,  who 
were  thereupon  advised  by  their  proctor  to  assign  the  debt  and 
interest  to  some  friend  in  this  country,  in  order  that  the  same  might 
be  sued  for  and  recovered  in  the  Danish  Courts  in  his  name,  by 
which  means  they  would  remove  the  difficulty  arising  from  the 
counter  claim  of  the  defendant  and  Hage,  but  the  defendant  never 
had  any  notice  of  such  advice.  Conformably  thereto,  an  indenture, 
under  the  hands  and  seals  of  the  partners,  dated  28th  January,  1806, 
was  executed  in  London,  whereby,  for  the  consideration  of  £2500 
therein  expressed  to  have  been  paid  to  them  by  Wm.  Mountford 
of  Whitechapel,  they  assigned  the  debt  and  interest,  then  amount- 
ing together  to  £2861  14s.,  to  Mountford,  with  power  to  him  and 
his  substitute  to  demand,  sue  for,  and  recover  the  debt,  and  to  give 
discharges  for  the  same.  By  the  laws  of  Denmark,  an  assignment 
of  a  debt  vests  the  legal  right  in  the  assignee  to  recover  the  debt 
in  his  own  name,  as  his  own  property,  as  well  as  the  beneficial  in- 
terest in  the  debt.  Immediately  after  the  execution  of  the  assign- 
ment, Mountford  signed  and  delivered  to  Wolffs  &  Dorville  a  memo- 
randum, bearing  even  date,  whereby  it  was  declared  that  the  assign- 
ment was  made  to  him  only  as  a  trustee  for  Wolffs  &  Dorville,  but 
the  defendant  never  had  any  notice  of  such  declaration  of  trust,  or 
that  the  consideration  money  for  the  said  assignment  was  not  really 
and  bona  fide  paid.  Mountford  also,  at  the  request  of  Wolffs  & 
Dorville,  at  the  same  time  executed  a  letter  of  attorney  of  the  same 
date,  whereby  he  appointed  their  proctor  to  be  his  attorney,  to 
demand,  sue  for,  and  recover  the  debt,  and  to  give  discharges  for 
the  same.  This  assignment  and  letter  of  attorney  were  shortly 
afterwards  transmitted  by  Wolffs  &  Dorville  to  their  proctor  at 
Copenhagen,  with  directions  to  commence  legal  proceedings  against 
the  defendant  for  the  recovery  of  the  debt.  In  pursuance  of  these 
directions  the  proctor  commenced  a  suit  in  the  Royal  Superior 
Justiciary  Court  there,  against  the  defendant,  at  the  suit  of  Mount- 
ford, but  the  defendant  never  had  any  notice  of  the  assignment  and 
letter  of  attorney  having  been  transmitted  by  Wolffs  &  Dorville,  or 
of  their  having  given  any  directions  to  the  proctor  relative  thereto. 
In  September,  1806,  the  defendant  instituted  a  cross  suit  in  the 
Court  ag'ainst  Mountford,  to  which  Wolffs  k  Dorville  were  made 
parties,  and  were  served  with  a  citation  to  appear,  and  accordingly 
executed  a  proxy  to  enter  an  appearance.  In  1807,  while  these  suits 
were  depending,   a  war  between  Great  Britain  and  Denmark  com- 
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menced,  and  a  law  or  ordinance  was  thereupon  made  by  the  Govern- 
ment of  Denmark,  dated  16th  August,  1807,  by  which  all  ships, 
goods,  money,  and  monies  worth,  of  or  belonging  to  English  subjects, 
were  declared  to  be  sequestrated  and  detained;  and  by  another  law 
or  ordinance  of  the  Government  of  Denmark,  dated  9th  September, 
1807,  all  persons  were  commanded  within  three  days  after  the  publi- 
cation thereof  (wherever  it  was  not  then  already  done)  to  transmit 
an  account  of  the  debts  due  to  English  subjects,  of  whatsoever  nature 
or  quality  they  might  be,  the  whole  of  which  were  directed  to  be 
paid  into  the  Danish  treasury,  and  in  case  of  concealment  the 
person  so  offending  was  to  be  proceeded  against  by  the  officers  of  the 
Exchequer.  In  virtue  of  this  law  and  ordinance,  commissioners  were 
appointed  to  receive  the  debts  declared  to  be  sequestrated;  and  as  a 
consequence  of  the  ordinance,  the  suit  of  Mountford  against  the  de- 
fendant was  not  farther  prosecuted,  and  in  1807  the  proctor  gave 
information  to  the  commissioners  of  the  debt.  The  commissioners 
appointed  in  virtue  of  the  ordinance  of  9th  September  were  authorised 
and  directed  to  receive  payment  of  the  debts  due  to  British  subjects 
from  Danish  debtors,  at  the  rate  of  six  Danish  dollars  to  the  pound 
sterling,  being  the  then  current  rate  of  exchange.  The  defendant 
at  the  date  of  this  ordinance  was  resident  and  domiciled  in  Copen- 
hagen, and  so  continued  till  1814;  and  on  the  27th  November,  1812, 
in  obedience  to  the  said  ordinance,  but  without  the  knowledge  or 
consent  of  Wolffs  &  Dorville  or  of  Mountford,  he  bona  fide  paid 
to  the  commissioners  in  Danish  dollars,  at  the  rate  specified,  the 
debt  of  £2961  14s.  assigned  to  Mountford,  and  a  further  sum  of 
£1244  16s.  6d.  for  interest  to  that  time,  and  took  their  receipt  for 
the  same,  upon  the  production  of  which  the  Court  quashed  the  cause 
depending  between  Mountford  and  the  defendant.  At  the  time  of 
this  payment  the  rate  of  exchange  was  from  forty-five  to  fifty  dollars 
to  the  pound  sterling.  A  commission  of  bankruptcy  was  on  the  2nd 
November,  1812,  issued  against  J.  WolfE  and  J.  Dorville,  under  which 
they  were  duly  declared  bankrupts,  and  the  plaintiffs,  Norman, 
Martin,  and  Meyer,  were  chosen  assignees.  In  1814  the  defendant 
arrived  in  this  country  and  was  arrested,  and  held  to  bail  by  the 
plaintiffs  for  the  debt. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiffs were  entitled  to  recover. 

This  case  was  argued  at  Serjeants'  Inn,  before  Michaelmas  term 
last,  by  Carr  for  the  plaintiffs  and  Gifford  for  the  defendant. 

For  the  plaintiffs  three  points  were  made;  first,  which  was  the 
principal  point,  that  the  Danish  confiscatory  ordinance  was  void, 
being  contrary  to  the  acknowledged  practice  and  law  of  nations, 
and  therefore  affording  no  just  ground  of  defence  to  this  nation; 
secondly,  supposing  the  ordinance  to  be  valid  so  as  to  cover  and 
protect  all  acts  done  under  it,  yet  the  payment  made  by  the  de- 
fendant appeared  from  the  facts  stated  not  to  have  been  a  compulsory 
payment  under  the  ordinance,  but  made  by  the  defendant  in  order 
to  avail  himself  of  the  advantage  of  the  then  existing  state  of 
exchange,  which  reduced  the  real  value  of  the  payment  almost  to 
nothing ;   thirdly,  supposing  the  payment  to  have  been  made  under 
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the  ordinance,  yet  as  the  defendant  was  a  Danish  subject,  it  must 
be  considered  as  payment  made  to  himself,  because  every  subject  of 
a  State  is  to  be  deemed  a  party  to  the  ordinances  of  his  own  Govern- 
ment. The  following  authorities  were  cited,  viz.  : — Folliot  v.  Ogden 
(1  H.  Blac.  123)  on  the  first  point;  and  on  the  last  Grot.  lib.  2, 
c.  14,  s.  1  (Hie  quoque  distinguendum  censemus  inter  actus  regis, 
qui  regii  sunt,  et  actus  ejusdem  privatos.  Nam  in  regiis  actibus 
quae  rex  facit,  eo  loco  habenda  sunt,  quasi  communitas  faceret). 
Puffend,  b.  2,  c.  6,  s.  10  (Civitas  definitur  quod  sit  persona  moralis 
composita,  cujus  voluntas  ex  plurium  pactis  implicita  et  unita  pro 
voluntate  omnium  habetur).  Vattel,  b.  1,  c.  4,  s.  40;  1  Bl.  Com. 
53-;  Touteng  v.  Hubbard  (3  Bos.  &  Pul.  291);  Conway  v.  Gray  (10 
East,  536). 

These  positions  were  severally  answered  on  the  other  side;  as  to 
the  second,  it  was  denied  that  a  payment  such  as  this,  which  is  stated 
to  have  been  made  in  obedience  to  the  ordinance  at  the  rate  specified, 
and  to  the  persons  appointed  by  the  ordinance  to  receive  it,  and  to 
have  been  bona  fide,  could  with  propriety  be  called  voluntary;  and 
if  not  voluntary,  but  made  in  satisfaction  of  a  suit  then  depending, 
under  the  compulsion  of  the  ordinance,  it  must  afford  a  defence  to 
this  action,  unless  the  ordinance  itself  were  of  none  effect.  As  to 
which  it  was  urged  that  there  was  no  difference,  so  far  as  it  regards 
the  right  of  confiscation,  between  debts  and  moveables,  the  latter 
of  which  were,  by  the  constant  practice  between  hostile  States,  sub- 
ject to  reprisals  (Vatt.  b.  2,  c.  18,  s.  344;  ibid.  b.  3,  c.  5,  ss.  73,  77; 
Grot.  lib.  3,  c.  8,  s.  4.  Ergo  et  incorporalia  jura  quae  universitatis 
fuerant,  fient  victoris  quaterus  velit.  Sic  Alba  victa  quae  Albanorum 
jura  fuerant  sibi  vindicarunt  Romani."  Unde  sequitur  omnino  liber- 
atos  Thessalos  obligatione  centum  talentorum,  quam  summam  cum 
ipsi  Thebanis  deberent  Alexander  Magnus,  Thebarum  dominus  factus 
jure  victories  ipsis  donaverat).  And  stat.  34  G.  III.  c.  79,  was  quoted 
as  a  confiscatory  act,  somewhat  of  the  same  nature  with  this  ordin- 
ance. In  answer  to  Folliot  v.  Ogden,  it  was  observed  that  it  was  a 
penal  law  and  not  an  ordinance,  like  the  present,  of  the  hostile  State 
which  gave  rise  to  that  question;  and  it  was  decided  upon  the 
principle  that  the  penal  laws  of  one  country  cannot  be  taken  notice 
of  in  another  (3  T.R.  733);  and  afterwards  this  Court,  in  affirming 
that  decision,  did  not  adopt  all  the  reasons  of  it,  but  took  a  different 
ground,  viz. ,  that  the  confiscatory  act  was  not  the  act  of  an  independent 
state.  As  to  the  third  point,  it  was  said  that  the  doctrine  laid  down 
in  Conway  v.  Gray  was  not  applicable  to  a  case  like  the  present, 
and,  moreover,  it  had  been  much  shaken  by  Bazelt  v.  Meyer  (5  Taunt. 
830);  but  admitting  it,  then  had  the  plaintiff  furnished  an  answer 
to  this  action?  for  he  was  a  natural  born  Dane,  and  notwithstand- 
ing that  he  might  also  sustain  the  character  of  a  British  subject,  the 
maxim  was,  Nemo  potest  exuere  patriam.  Cur.  adv.  vult. 

Lord  Ellenborough,  C.J.,  now  delivered  the  judgment  of  the 
Court — This  case  was  very  ably  argued  before  us  at  Serjeants'  Inn. 
Upon  the  facts  stated,  it  appears  that  the  action  was  brought  for  the 
recovery  of  a  debt  contracted  in  England  by  a  Danish  subject  resident 
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in  Denmark,  -with  a  house  of  trade  established  here,  and  in  a  time 
of  peace  between  the  two  countries.  And  although  one  of  the 
partners  in  that  house  is  a  Dane,  yet,  as  his  naturalisation  and 
residence  in  England  entitle  him  to  the  benefit  of  the  English  laws, 
we  think  the  case  is  the  same  in  effect  as  if  all  the  partners  in  the 
house  had  been  natural-born  British  subjects.  It  further  appears, 
that  with  a  view  to  deprive  the  defendant  of  some  supposed  claim 
of  set-off,  which  he  was  expected  to  make  in  the  Danish  Courts 
against  the  suit  of  the  original  creditors,  they  had  assigned  the  debt 
to  a  third  person  in  trust  for  themselves ;  and  that  their  assignee 
commenced  a  suit  in  his  own  name  in  one  of  the  Courts  of  Denmark 
against  the  defendant,  who,  in  order  to  avoid  the  effect  of  this 
assignment,  instituted  a  cross  suit  in  the  same  Court  against  them 
and  their  assignee,  to  which  they  appeared;  and  in  this  state  of 
things  a  war  brake  out  between  the  two  countries,  and  no  further 
proceedings  were  had  in  either  of  the  suits  for  several  years,  nor  until 
they  were  quashed  upon  the  application  of  the  defendant  on  the 
production  of  the  commissioners'  receipt  mentioned  in  the  case. 
One  of  the  points  insisted  upon  in  the  argument  for  the  defendant 
was,  that  this  assignment  and  the  suit  instituted  upon  it  were  a  bar 
to  the  plaintiffs'  demand;  but  we  think  that  they  cannot  have  that 
effect.  The  assignee  could  not  sue  in  the  Courts  of  this  country 
in  his  own  name ;  the  action  must  have  been  brought  here  in  the 
names  of  the  original  creditors,  even  if  they  had  assigned  the  debt 
for  a  valuable  consideration ;  and  although  the  assignment  gave  the 
assignee  a  right  to  sue  in  his  own  name  in  Denmark,  yet  the  defendant 
does  not  appear  to  have  been  prejudiced  by  that  measure  even  there, 
nor  has  any  material  consequence  resulted  therefrom.  And  we  con- 
sider the  case  to  stand  now  just  as  it  would  have  done  if  no  assign- 
ment had  been  made,  and  if  the  suit  in  Denmark  had  been  brought 
by  the  plaintiffs  themselves  instead  of  being  instituted  by  their  trustees. 
And  this  brings  us  to  the  consideration  of  what  is  the  material 
question  in  the  cause,  viz.,  the  legal  effect  of  the  Danish  ordinance 
of  confiscation  promulgated  on  the  16th  of  August,  1807,  and  the 
facts  that  took  place  after  it,  which  constituted  the  main  ground 
of  the  defence.  If  this  ordinance  is  to  be  considered  merely  as  a 
penal  law,  it  is  clear  that  the  Courts  of  this  country  ought  not  to 
take  notice  of  it,  because  no  country  regards  the  penal  laws  of 
another.  Folliott  v.  Ogden,  1  H.  Black,  135.  The  penal  laws  of 
foreign  countries  are  strictly  local,  and  affect  nothing  more  than 
they  can  reach  and  what  can  be  seized  by  virtue  of  their  authority — 
Lord  Loughborough's  judgment  in  Folliott  v.  Ogden.  But,  it  was 
contended,  that  this  ordinance  was  a  proceeding  founded  upon  and 
conformable  to  the  law  of  nations,  and  that  as  the  defendant  paid 
the  debt  to  the  persons  appointed  by  the  ordinance  to  receive  the 
confiscated  debts,  he  has  a  good  discharge  as  to  the  debt  itself 
according  to  the  law  of  nations,  to  which  the  municipal  Courts  of 
this  country,  as  well  as  of  all  others,  ought  to  give  effect.  To  prove 
that  this  ordinance  was  grounded  upon  and  conformable  to  the  law 
of  nations,  two  passages  were  cited  from  Vattel's  Treatise,  the  first 
from   book   ii.,    chapter    18,    section    344,    where,    speaking   on   the 
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subject  of  reprisals,  the  author  eays,  "Between  State  and  State 
' '  whatever  is  the  property  of  the  members  is  considered  as  belonging 
' '  to  the  body,  and  is  answerable  for  the  debts  of  the  body ;  whence 
"  it  follows  that  in  reprisals  they  seize  the  goods  of  the  subject 
"  in  the  same  manner  as  those  of  the  State  or  the  sovereign.  Every- 
' '  thing  that  belongs  to  the  nation  is  subject  to  reprisals  wherever 
"  it  can  be  found,  provided  it  be  not  a  deposit  entrusted  to  the  public 
"  faith."  The  other  passage  is  in  book  iii.,  chapter  5,  section  77 — 
' '  Among  the  rights  belonging  to  the  enemy  are  likewise  incorporeal 
"  things,  all  his  rights,  titles,  and  debts,  excepting,  however,  those 
"  kind  of  rights  granted  by  a  third  person,  and  in  which  the  grantor 
"is  so  far  concerned  that  it  is  not  a  matter  of  indifference  to  him  in 
"  what  hands  they  are  vested.  Such,  for  instance,  are  the  rights 
"  of  commerce.  But  as  debts  are  not  of  this  number,  war  gives  us  the 
"  same  rights  over  any  sums  of  money  due  by  neutral  nations  to  our 
' '  enemy  as  it  can  give  over  his  other  property.  When  Alexander, 
"  by  conquest,  became  absolute  master  of  Thebes,  he  remitted  to 
"  the  Thessalians  a  hundred  talents  which  they  owed  to  the  Thebans. 
"  The  sovereign  has  naturally  the  same  right  over  what  his  subjects 
"  may  owe  to  enemies.  He  may  therefore  confiscate  debts  of  this 
"nature  if  the  term  of  payment  happen  in  the  time  of  war,  or  at 
' '  least  he  may  prohibit  his  subjects  from  paying  while  the  war 
"continues."  To  the  proviso  at  the  end  of  the  first  of  these 
passages  the  author  himself  immediately  subjoins  the  following 
words: — "As  it  is  only  in  consequence  of  that  confidence  which  the  pro- 
"  prietor  has  placed  in  our  good  faith  that  we  happen  to  have  such  de- 
posit in  our  hands,  it  ought  to  be  respected  even  in  case  of  open  war. 
' '  Such  is  the  conduct  observed  in  France,  England,  and  elsewhere  with 
"  respect  to  the  money  which  foreigners  have  placed  in  the  public 
"  funds."  Now,  it  is  obvious  that  this  reason  will  apply  with  equal 
force  to  a  debt  owing  to  an  individual  in  the  course  of  commerce; 
such  individual  trusted  to  the  good  faith  of  the  individual  with  whom 
he  dealt,  and  to  the  justice  of  the  State  of  which  that  individual  was 
a  subject;  and  if  it  be  contrary  to  good  faith  for  a  State  to  con- 
fiscate and  convert  to  its  own  use  debts  owing  by  the  State  itself 
in  its  aggregate  capacity,  it  cannot  be  less  contrary  to  good  faith 
to  sequester  and  convert  to  the  use  of  the  State  debts  owing  by  its 
own  subjects  in  their  individual  capacities.  The  concluding  sen- 
tence of  the  second  passage  quoted  by  the  defendant's  counsel,  and 
which  was  the  main  support  of  his  argument,  is  expressed  in  such 
a  manner  as  to  show  that  the  author  himself  doubted  of  the  right  of 
confiscating  debts  due  from  individuals  to  individuals.  He  says, 
"  At  least  the  sovereign  may  prohibit  his  subjects  from  paying  while 
"  the  war  continues."  And,  indeed,  this  is  the  actual  limit  of  this 
right,  viz. ,  as  it  operates  in  personam  upon  the  subject  of  the  State, 
or  upon  his  property,  within  the  reach  and  control  of  such  State. 
And  in  the  very  next  sentence  the  author  qualifies  his  doctrine,  and 
adds,  "  But,  at  present,  a  regard  to  the  advantage  and  safety  of 
"  commerce  has  induced  all  the  sovereigns  of  Europe  to  act  with  less 
"rigour  in  this  point.  And  as  this  custom  has  been  generally 
' '  received,  he  who  should  act  contrary  to  it  would  violate  the  public 
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"  faith;  for  strangers  trusted  his  subjects  only  from  a  firm  persuasion 
' '  that  the  general  custom  would  be  observed. ' '  We  have  not, 
however,  been  able  to  discover  that  there  ever  was  a  time  when 
greater  rigour  generally  prevailed  on  this  subject,  as  Vattel  appears 
to  have  supposed.  Some  instances,  indeed,  of  similar  confiscations 
in  the  sixteenth  and  seventeenth  centuries  are  mentioned  by  Bynker- 
shoek  in  his  Qusestiones  Juris  Public!  et  Privati,  c.  7,  and  appear 
to  be  considered  by  that  writer  as  warranted  by  the  law  of  nations, 
and  available  to  the  debtor  where  payment  has  been  actually  enforced 
from  him  by  the  authority  of  his  own  Government.  And  there  was 
a  decision  about  the  middle  of  the  sixteenth  century  by  a  Court  at 
Paris  in  favour  of  a  Frenchman,  against  the  claim  of  a  Fleming,  to 
recover  a  debt  paid  by  the  Frenchman  to  the  Treasury  of  his  own 
country,  in  obedience  to  a  French  decree  of  this  kind  during  a  war 
between  the  two  nations.  (Recueil  d' Arrets  Notables  des  Cours 
Souveraines  de  France,  etc.,  par  Johan  Pepon,  Norw.,  W.,  Paris, 
1601,  4to.)  It  could  not  be  expected  that  a  French  Court  should 
decide  otherwise  with  reference  to  a  decree  of  its  own  Government. 
Sir  Matthew  Hale,  also,  in  his  Pleas  of  the  Crown,  vol.  i.,  p.  95, 
says,  "  That  by  the  law  of  England  debts  and  goods  found  in  this 
' '  realm  belonging  to  alien  enemies  belong  to  the  King,  and  may  be 
"seized  by  him";  but  the  books  referred  to  do  not  furnish  an 
instance  of  the  seizure  of  debts,  or  a  decided  case  in  support  of  the 
legality  of  such  a  seizure.  And  by  the  statute  of  Magna  Charta, 
o.  30,  merchant  strangers  are,  upon  the  breaking  out  of  a  war,  to  be 
attached  and  kept  without  harm  to  body  or  goods  until  it  shall  be 
known  how  the  English  merchants  are  treated  by  the  sovereign  of 
their  State,  and  if  the  latter  are  safe  there,  the  former  are  to  be 
safe  here.  So  that  foreign  merchants  could  suffer  nothing  in 
England  unless  by  way  of  retaliation  and  reprisal.  So  early  as  the 
time  of  Grotius  opinions  had  been  entertained  against  the  right  of 
confiscating  incorporeal  things ;  and  there  is  nothing  to  be  found  in 
the  great  work  of  that  very  learned  author  which  can  give  countenance 
to  such  a  right.  On  the  contrary,  in  lib.  iii.,  c.  7,  sec.  4,  of  the 
Treatise  de  Jure  Gentium,  there  is  an  allusion  to  the  opinion  of  some 
"  qui  dicunt  incorporalia,  belli  jure,  non  acquiri  "  ;  and  Grotius  him- 
self does  not  controvert  this  opinion  in  general,  but  supposes  it  to 
admit  of  qualification  in  the  case  of  a  captive  slave,  and  alludes  to  it 
in  that  way,  after  having  remarked  that,  "  Res  omnes  quae  captae 
"  fuerant,  cum  persona  acquiruntur  domino."  But  the  proposition 
last  mentioned  does  not,  in  truth,  furnish  any  qualification  of  the 
opinion  to  which  Grotius  alludes,  for  incorporeal  things  cannot  be 
taken,  and  the  dominion  of  corporeal  things  actually  taken  is  in 
general  acquired  by  the  capture  of  them,  and  the  title  of  the  captor 
to  them  is  not  less  valid  where  their  owner  is  not  taken  than  where 
he  is,  as  is  observed  by  Puffendorff  at  the  end  of  the  22nd  section  of 
lib.  viii.  c.  6  of  the  Treatise  de  Jure  Naturali  et  Gentium.  At  the 
beginning  of  that  section  this  learned  author  gives  the  rule  as 
follows: — "Circa  adquisitionem  incorporalium  in  bello  peculiariter 
"  observandum,  ista  non  adquiri,  nisi  cum  subjecto,  cui  inherent." 
He  then  proceeds  to  notice  that  incorporeal  rights  may  be  annexed 
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to  corporeal  things,  conquered,  as  to  farms,  rivers,  harbours,  towers, 
and  countries  (but  even  as  to  these  he  observes  that  the  nature  of 
the  original  annexation  must  be  regarded),  or  to  persons ;  and  as  to 
the  latter  he  distinguishes  between  those  who  live  ' '  extra  civitatem 
"  in  statu  mere  naturali  "  (all  those  things  he  says  are  taken  with 
the  person,  or  may  be,  because  there  is  no  one  to  oppose  it)  and  those 
who  live  in  civitate ;  as  to  whom  he  says,  ' '  Unde  si  civis  ab  hoste 
"  captus  fuerit,  bona  istius,  quae  simul  capta  non  fuerunt,  non 
' '  adquiruntur  capienti ;  sed  ad  eum  perveniunt  quern  leges  civiles  ad 
"  successionem  vocabant  si  iste  naturali  morte  functus  esset."  Now, 
if  things  belonging  to  a  captive  enemy,  but  not  actually  taken,  do 
not  pass  to  the  conquering  enemy,  how  can  things  belonging  to  a 
person  not  made  captive  be  legally  acquired  by  an  enemy,  who  is 
nob  a  conqueror  either  as  to  the  peKson  or  the  things,  which  is  the 
case  of  the  creditors  and  of  the  debt  in  question?  This  doctrine 
of  Puffendorfl ,  that  ' '  incorporalia  bello  non  adquiruntur, ' '  is  fortified 
by  some  of  the  arguments  suggested  by  Quintilian,  lib.  v.  c.  10,  as 
proper  to  have  been  urged  before  the  Amphictyons  on  occasion  of  the 
claim  made  by  the  Thebans  upon  the  Thessalians  for  the  payment  of 
a  hundred  talents,  lent  to  them  by  the  Thebans,  and  secured  by 
some  written  instrument,  which  Alexander  had  found  and  seized  at 
the  conquest  of  Thebes,  and  had  given  to  the  Thessalians,  who  were 
then  serving  with  his  army.  This  is  the  transaction  referred  to  by 
Vattel  in  the  passage  before  quoted,  and  from  which  he  seems  to 
have  deduced  the  proposition  as  to  the  right  of  confiscation  upon 
which  the  defendant  has  placed  so  much  reliance  in  the  present  case. 
In  favour  of  the  claim  of  the  Thebans,  Quintilian  suggests,  "Non 
"  potuisse  donari  a  victore  jus,  quia  id  demun  sit  ejus,  quod  ipse 
"teneat;  jus  quod  sit  incorporale,  apprehendi  manu  non  posse." 
And,  again,  "  Non  in  tabulis  esse  jus."  Quintilian  suggests  argu- 
ments in  favour  of  the  Thebans  only ;  Puffendorfi,  at  the  23rd  section 
of  the  book  before  quoted,  takes  upon  himself  to  suggest  an  answer. 
But  it  will  be  found  that  he  puts  the  argument  upon  the  ground  of 
the  absolute  conquest  and  subjection  of  the  city  and  State  of  Thebes 
and  the  Thebans.  Grotius,  also  in  book  iii.,  c.  8,  section  4,  con- 
troverts the  reasoning  of  Quintilian  on  this  transaction,  but  he  does 
so  upon  the  ground  afterwards  taken  by  Puffendorff,  namely,  the 
entire  conquest  of  the  Theban  State.  "  Nam  qui  dominus  est 
"  personarum,  idem  et  rerum  est,  et  juris  omnis  quod  personis  corn- 
petit.  Qui  possidetur,  non  possidet  sibi,  nee  in  potestate  habet, 
qui  non  est  suae  potestatis."  And  although  Grotius  mentions  this 
transaction  as  an  instance  of  his  proposition,  "  Incorporalia  jura, 
"quae  universatis  fuerant,  fient  victoris,  quatenus  velit,"  he  does 
not  draw  from  it  any  conclusion  as  to  the  right  of  confiscating  private 
and  individual  debts,  as  Vattel  has  done.  It  was  admitted  that, 
notwithstanding  all  the  violent  measures  to  which  recourse  has  been 
had  during  the  extraordinary  warfare  that  we  have  witnessed  in 
our  own  times,  this  ordinance  of  the  Court  of  Denmark  stands  single 
and  alone,  not  supported  by  any  precedent,  nor  adopted  as  an  ex- 
ample in  any  other  State.  The  ordinance  itself,  however,  so  far 
as  we  can  learn  from  this  case,  was  not  followed  up  by  any  practical 
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measure  of  compulsion  upon  the  subjects  of  Denmark.  Nothing  in 
the  nature  of  process  against  the  defendant  to  enforce  the  payment 
of  this  particular  debt,  nothing  analogous  to  the  seizure  or  con- 
demnation of  corporeal  things  taken  in  the  time  of  war  occurred 
on  this  occasion ;  and  although  the  commissioners  appointed  under 
the  ordinance  to  receive  the  sequestrated  moneys  were  informed  of 
the  debt  as  early  as  the  year  1807,  yet  the  defendant  did  not  pay  the 
money  until  1812.  An  allusion  was  made  in  the  course  of  the 
argument  to  a  statute  of  our  own  country,  the  34  Geo.  III.  c.  79.  This, 
however,  was  not  an  act  of  confiscation  to  the  benefit  of  the  State, 
but  a  measure  of  policy  not  less  generous  than  lawful,  by  which  at  the 
same  time  that  the  transmission  of  money  to  the  enemies  of  the 
State  was  prevented,  the  money  itself  was  called  in,  secured,  and 
kept  for  those  to  whom  it  was  due,  until  the  return  of  peace  should 
enable  them  to  receive  it.  Considering,  therefore,  that  the  right 
of  confiscating  debts  contended  for  on  the  authority  of  these  citations 
from  Vattel  is  not  recognised  by  Grotius,  and  is  impugned  by  Puffen- 
dorff  and  others;  that  such  confiscation  was.  not  general  at  any 
period  of  time,  and  that  no  instance  of  it,  except  the  ordinance  in 
question,  is  to  be  found  for  something  more  than  a  century ;  we  think 
our  judgment  would  be  pregnant  of  mischief  to  future  times  if  we 
did  not  declare  that  in  our  opinion  this  ordinance  and  the  payment 
to  the  commissioners  appointed  under  it  do  not  furnish  a  defence  to 
the  present  action ;  and  if  they  cannot  do  this  of  themselves,  neither 
can  they  do  so  by  the  aid  of  the  proceedings  in  the  Danish  Court. 
The  parties  went  into  that  Court  expecting  justice,  according  to  the 
then  existing  laws  of  the  country,  and  are  not  bound  by  the  quashing 
of  their  suit,  in  consequence  of  a  subsequent  ordinance,  not  con- 
formable to  the  usage  of  nations,  and  which,  therefore,  they  could 
not  expect,  nor  are  they  or  we  bound  to  regard. 
Postea  to  -the  plaintiffs. 

[Author's  Note. — It  has  been  said  the  judgment  is  baaed  on  defective 
historical  grounds  (see  Pitt  Cobbett's  Leading  Cases  on  International  Law, 
3rd  ed.,  vol.  2,  pp.  57-8).  But  until  reversed,  the  decision  holds  good  in  English 
law. 

Another  defence  not  pleadable  by  an  alien  enemy  is  his  enmity  to  the 
Government  in  whose  Courts  he  is  sued  (pp.  287,  290,  sttpra)."] 
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POSTPONEMENT   OF  PAYMENTS   ACT,    1914. 

[4  &  5  Geo.  5,  oh.  11. J 

An  Act  to  authorise  His  Majesty  by  Proclamation  to  suspend  tern-    A.D.  1914. 

porarily  the   payment  of   Bills   of   Exchange  and  payments   in        

pursuance  of  other  obligations. 

[3rd  August,  1914.] 

1. — (1)  His  Majesty  may  by  Proclamation  authorise  the  postpone-  pOWer  to 
ment  of  the  payment  of  any  bill  of  exchange,  or  of  any  negotiable  postpone 
instrument,  or  any  other  payment  in  pursuance  of  any  contract,  to  payments  by 
such  extent,  for  such  time,  and  subject  to  such  conditions  or  other  ^^^^ 
provisions  as  may  be  specified  in  the  Proclamation. 

(2)  No  additional  stamp  duty  shall  be  payable  in  respect  of  any 
instrument  as  a  consequence  of  any  postponement  of  payment  in 
pursuance  of  a  proclamation  under  this  Act  unless  the  proclamation 
otherwise  directs. 

(3)  Any  such  proclamation  may  be  varied,  extended,  or  revoked 
by  any  subsequent  proclamation,  and  separate  proclamations  may  be 
made  dealing  with  separate  subjects. 

(4)  The  proclamation  dated  the  third  day  of  August,  nineteen 
hundred  and  fourteen,  relating  to  the  postponement  of  payment  of 
certain  bills  of  exchange  is  hereby  confirmed  and  shall  be  deemed  to 
have  been  made  under  this  Act. 

2. — (1)  This  Act  may  be  cited  as  the  Postponement  of  Payments  Short  title 
Act,    1914.  and  duration 

(2)  This  Act  shall  remain  in  force  for  a  period  of  six  months  from 
the  date  of  the  passing  thereof. 

[Author's  Note. — For  Proclamations  made  under  this  Act,  see  Part  IV. 
infra.  The  Act  was  extended  to  the  Isle  of  Man  by  an  Order  in  Council, 
dated  3rd  September,  1914,  and  made  under  the  authority  of  the  Isle  of  Man 
(War  Legislation)  Act,  1914.] 
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ALIENS  RESTRICTION  ACT,   1914. 

[4  &  5  Geo.  5,  ch.  12.] 

A.D.  1914.     A-n  Act  to  enable  His  Majesty  in  time  of  war  or  imminent  national 

- — -  danger   or    great   emergency   by   Order    in    Council   to   impose 

Restrictions    on    Aliens    and    make    such    provisions    as    appear 

necessary  or  expedient  for  carrying  such  restrictions  into  effect. 

[5th  August,    1914.] 

Powers  with  1. — (1)  His  Majesty  may  at  any  time  when  a  state  of  war  exists 

respect  to  between  His  Majesty  and  any  foreign  power,  or  when  it  appears  that 
aflel"t'1'nal'Se  an  occasion  of  imminent  national  danger  or  great  emergency  has 
arisen,  by  Order  in  Council  impose  restrictions  on  aliens,  and  pro- 
vision may  be  made  by  the  Order — 

(a)  for  prohibiting  aliens  from  landing  in  the  United  Kingdom, 
either  generally  or  at  certain  places,  and  for  imposing 
restrictions  or  conditions  on  aliens  landing  or  arriving  at 
any  port  in  the  United  Kingdom ;  and 

(b)  for  prohibiting  aliens  from  embarking  in  the  United  King- 
dom, either  generally  or  at  certain  places,  and  for 
imposing  restrictions  and  conditions  on  aliens  embarking 
or  about  to  embark  in  the  United  Kingdom ;  and 

(c)  for  the  deportation  of  aliens  from  the  United  Kingdom;  and 

(d)  for  requiring  aliens  to  reside  and  remain  within  certain  places 
or  districts;  and 

(e)  for  prohibiting  aliens  from  residing  or  remaining  in  any 
areas  specified  in  the  Order;  and 

(/)  for  requiring  aliens  residing  in  the  United  Kingdom  to 
comply  with  such  provisions  as  to  registration,  change  of 
abode,  travelling,  or  otherwise  as  may  be  made  by  the 
Order ;   and 

(g)  for  the  appointment  of  officers  to  carry  the  Order  into 
effect,  and  for  conferring  on  such  officers  and  on  the 
Secretary  of  State  such  powers  as  may  be  necessary  or 
expedient  for  the  purposes  of  the  Order;  and 

(h)  for  imposing  penalties  on  persons  who  aid  or  abet  any  con- 
travention of  the  Order,  and  for  imposing  such  obliga- 
tions and  restrictions  on  masters  of  ships  or  any  other 
persons  specified  in  the  Order  as  appear  necessary  or 
expedient  for  giving  full  effect  to  the  Order ;  and 

(*)  for  conferring  upon  such  persons  as  may  be  specified  in  the 
Order  such  powers  with  respect  to  arrest,  detention, 
search  of  premises  or  persons,  and  otherwise,  as  may  be 
specified  in  the  Order,  and  for  any  other  ancillary  matters 
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for  which  it  appears  expedient  to  provide  with  a  view  to 
giving  full  effect  to  the  Order;  and 
(k)  for  any  other  matters  which  appear  necessary  or  expedient 
with  a  view  to  the  safety  of  the  realm. 

(2)  If  any  person  acts  in  contravention  of,  or  fails  to  comply  with, 
any  provisions  of  any  such  Order,  he  shall  be  liable  on  conviction 
under  the  Summary  Jurisdiction  Acts  to  a  fine  not  exceeding  one 
hundred  pounds  or  to  imprisonment  with  or  without  hard  labour 
for  a  term  not  exceeding  six  months,  and  the  court  before  which  he 
is  convicted  may,  either  in  addition  to,  or  in  lieu  of,  any  such  punish- 
ment, require  that  person  to  enter  into  recognizances  with  or  without 
sureties  to  comply  with  the  provisions  of  the  Order  in  Council  or 
such  provisions  thereof  as  the  court  may  direct. 

If  any  person  fails  to  comply  with  an  order  of  the  court  requiring 
him  to  enter  into  recognizances  the  court,  or  any  court  of  summary 
jurisdiction  sitting  for  the  same  place,  may  order  him  to  be  imprisoned 
with  or  without  hard  labour  for  any  term  not  exceeding  six  months. 

(3)  Any  provision  of  any  Order  in  Council  made  under  this  section 
with  respect  to  aliens  may  relate  either  to  aliens  in  general  or  to  any 
class  or  description  of  aliens. 

(4)  If  any  question  arises  on  any  proceedings  under  any  such 
Order,  or  with  reference  to  anything  done  or  proposed  to  be  done 
under  any  such  Order,  whether  any  person  is  an  alien  or  not,  or  is  an 
alien  of  a  particular  class  or  not,  the  onus  of  proving  that  that  person 
is  not  an  alien,  or,  as  the  case  may  be,  is  not  an  alien  of  that  class, 
shall  lie  upon  that  person. 

(5)  His  Majesty  may  by  Order  in  Council  revoke,  alter,  or 
add  to  any  Order  in  Council  made  under  this  section  as  occasion 
requires. 

(6)  Any  powers   given  under  this  section,   or  under   any   Order  Short  title 
in  Council  made  under  this  section,  shall  be  in  addition  to,  and  not  and  applica- 
in  derogation  of,  any  other  powers  with  respect  to  the  expulsion  of  tlon- 
aliens,  or  the  prohibition  of  aliens  from  entering  the  United  Kingdom 

or  any  other  powers  of  His  Majesty. 

2. — (1)  This  Act  may  be  cited  as  the  Aliens  Restriction  Act, 
1914. 

(2)  In  the  application  of  this  Act  to  Scotland  the  expressions 
"  the  court "  and  "  any  court  of  summary  jurisdiction "  mean  the 
sheriff ;  and  the  expressions  "  enter  into  recognizances  with  or  without 
"  sureties  "  and  "  enter  into  recognizances  "  mean  "  find  caution." 

[Author's  Note.— For  Orders  made  under  this  Act,  see  Part  IV.  infra.] 
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CURRENCY   AND   BANK  NOTES  ACT,    1914. 

[4  &  5  Geo.  5,  ch.  14.] 

A.D.  1914.     An  Act  to  authorise  the  issue  of  Currency  Notes,  and  to  make  pro- 
vision  with  respect  to  the  Note  Issue  of  Banks. 

[6th  August,   1914.] 


One  pound  1. — (1)  The    Treasury    may,    subject    to    the   provisions  of    this 

and  ten  Act,  issue  currency  notes  for  one  pound  and  for  ten  shillings,  and 

shilling  our-  those  notes  shall  be  current  in  the  United  Kingdom  in  the  same 
manner  and  to  the  same  extent  and  as  fully  as  sovereigns  and  half- 
sovereigns  are  current,  and  shall  be  legal  tender  in  the  United  King- 
dom for  the  payment  of  any  amount. 

(2)  Currency  notes  under  this  Act  shall  be  in  such  form  and  of 
such  design  and  printed  from  such  plate  and  on  such  paper  and  be 
authenticated  in  such  manner  as  may  be  directed  by  the  Treasury. 

(3)  The  holder  of  a  currency  note  shall  be  entitled  to  obtain  on 
demand,  during  office  hours  at  the  Bank  of  England,  payment  for 
the  note  at  its  face  value  in  gold  coin  which  is  for  the  time  being 
legal  tender  in  the  United  Kingdom. 

(4)  The  Treasury  may,  subject  to  such  conditions  as  to  time, 
manner,  and  order  of  presentation  as  they  think  fit,  call  in  any 
currency  notes  under  this  Act  on  paying  for  those  notes  at  their 
face  value  in  gold. 

(5)  Currency  notes  under  this  Act  shall  be  deemed  to  be  bank 
3&4Geo  5  n°tes  within  the  meaning  of  the  Forgery  Act,  1913,  and  any  other 
o.  2.             '    enactment  relating  to  offences  in  respect  of  bank  notes  which  is  for 

the  time  being  in  force  in  any  part  of  the  British  Islands,  and  to  be 
24  &  25  Vict  valuable  securities  within  the  meaning  of  the  Larceny  Act,  1861, 
o.  ge.  '  and  any  other  law  relating  to  stealing  which  is  for  the  time  being 

in  force  in  any  part  of  the  British  Islands,  and  to  be  current  coin  of 

the  realm  for  the  purpose  of  the  Acts  relating  to  truck  and  any  other 

like  enactment. 

(6)  For  the  purpose  of  meeting  immediate  exigencies  all  postal 
orders  issued  either  before  or  after  the  passing  of  this  Act  shall 
temporarily  be  current  and  legal  tender  in  the  United  Kingdom  in 
the  same  manner  and  to  the  same  extent  and  as  fully  as  current  coins, 
and  shall  be  legal  tender  in  the  United  Kingdom  for  the  payment 
of  any  amount. 

The  holder  of  any  such  postal  order  shall  be  entitled  to  obtain 
on  demand,  during  office  hours  at  the  Bank  of  England,  payment  for 
the  postal  order  at  its  face  value  in  any  coin  which  is  for  the  time 
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being  legal  tender  in  the  United  Kingdom  for  the  amount  of  the 
note.  • 

Provisos  (6)   and  (c)   to  subsection   (1)  of  section  twenty-four  of  8  Edw.  7, 
the  Post  Office  Act,  1908,  shall  not  apply  to  any  such  postal  orders.  u-  48, 

This  subsection  shall  have  effect  only  until  His  Majesty  by  pro- 
clamation revokes  the  same,  and  any  proclamation  revoking  this  sub- 
section may  provide  for  the  calling  in  or  exchange  of  any  postal 
orders  affected  thereby. 

2.  Currency  notes  may  be  issued  to  such  persons  and  in   such  Issue  of 
manner  as  the  Treasury  direct,  but  the  amount  of  any  notes  issued  currency 
to  any  person  shall,  by  virtue  of  this  Act  and  without  registration  notes- 
or  further  assurance,  be  a  floating  charge  in  priority  to  all  other 
charges,  whether  under  statute  or  otherwise,  on  the  assets  of  that 
person. 

3.  The  governor  and  company  of  the  Bank  of  England  and  any  Authority  to 
persons  concerned  in  the  management  of  any  Scottish  or  Irish  bank  issue  bank 
of  issue  may,  so  far  as  temporarily  authorised  by  the  Treasury  and  notes  beyond 
subject  to  any  conditions  attached  to  that  authority,  issue  notes  in  iml  ' 
excess  of  any  limit  fixed  by  law;  and  those  persons  are  hereby  in- 
demnified, freed,  and  discharged  from  any  liability,   penal  or  civil, 

in  respect  of  any  issue  of  notes  beyond  the  amount  fixed  by  law 
which  has  been  made  by  them  since  the  first  day  of  August,  nineteen 
hundred  and  fourteen,  in  pursuance  of  any  authority  of  the  Treasury 
or  of  any  letter  from  the  Chancellor  of  the  Exchequer,  and  any  pro- 
ceedings taken  to  enforce  any  such  liability  shall  be  void. 

4.  Any  bank  notes  issued  by  a  bank  of  issue   in   Scotland  or  Power  to 
Ireland  shall  be  legal  tender  for  a  payment  of  any  amount  in  Scot-  make  bank 
land  or  Ireland  respectively,  and  any  such  bank  of  issue  shall  not  be  notes  not 
under  any  obligation  to  pay  its  notes  on  demand  except  at  the  head  w^te^d 
office  of  the  bank,  and  may  pay  its  notes,  if  thought  fit,  in  currency  ie| aj  tender 
notes  issued  under  this  Act :  in  Scotland 

Provided  that  notes  which  are  legal  tender  under  this  section  shall  and  Ireland, 
not  be  legal  tender  for  any  payment  by  the  head  office  of  the  bank 
by  whom  they  are  issued  for  the  purpose  of  the  payment  of  notes 
issued  by  that  bank. 

This  section  shall  have  effect  only  until  His  Majesty  by  proclama- 
tion revokes  the  same,  and  any  proclamation  revoking  this  section 
may  provide  for  the  calling  in  or  exchange  of  notes  affected  thereby. 

5. — (1)  In  this  Act,  the  expression  "  bank  of  issue  "  means  any  interpreta- 
bank  having  power  for  the  time  being  to  issue  bank  notes.  tion,  short 

title,  and 

(2)  This  Act  may  be  cited  as  the  Currency  and  Bank  Notes  Act.  extent. 

1914. 

(3)  This  Act  shall  apply  to  the  Isle  of  Man  as  if  it  were  part 
of  the  United  Kingdom,  but  shall  not  apply  to  any  other  British 
possession. 
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CURRENCY  AND  BANK  NOTES  (AMENDMENT)  ACT,  1914. 

[4  &  5  Geo.  5,  ch.  72.] 

A.D.  1914.  An  Act  to  amend  the  Currency  and  Bank  Notes  Act,  1914. 

[28th  August,  191 4.J 

in  notes  for  !•  ^e  P°wer  of  the  Treasury  to  call  in  currency  notes  under  sub- 

the  purpose  of  section  (4)  of  section  one  of  the  Currency  and  Bank  Notes  Act,  1914, 
exchange  for  shall  be  extended  so  as  to  include  a  power  to  call  in  currency  notes, 
2t*e^r°teS  on  exc,nanging  the  notes  so  called  in,  for  other  notes  of  the  same 
5  c  j^6018"    face  value  issued  under  that  Act. 

Certificates  2.  The  Treasury  may,  if  they  think  fit,  instead  of  issuing  any 

oTnotef 1SSUe  notes  t0  anv  person,  give  to  that  person  a  certificate  entitling  him  to 
the  issue,  on  demand  from  the  Treasury,  of  the  notes  mentioned  in  the 
certificate;  and  the  notes  covered  by  the  certificate  shall,  for  the 
purposes  of  section  two  of  the  Currency  and  Bank  Notes  Act,  1914,  be 
deemed  to  be  notes  issued  to  that  person. 

Short  title.  3.  This  Act  may  be  cited  as  the    Currency    and    Bank  Notes 

(Amendment)  Act,  1914. 


A.D.  1914. 


Extension 
of  42  &  43 
Vict.  c.  21. 


Power  to 
vary  procla- 
mation and 
Order  in 
Council. 

Short  title. 


CUSTOMS  (EXPORTATION  PROHIBITION)  ACT,   1914. 

[4  &  5  Geo.  5,  ch.   64  J 

An   Act  to  extend  and  amend   section   eight  of  the  Customs   and 
Inland  Revenue  Act,    1879. 

[28th  August,    1914.] 

1.  Section  eight  of  the  Customs  and  Inland  Revenue  Act,  1879 
(which  enables  the  exportation  of  certain  articles  to  be  prohibited), 
shall  have  effect,  whilst  a  state  of  war  in  which  His  Majesty  is 
engaged  exists,  as  if,  in  addition  to  the  articles  therein  mentioned, 
there  were  included  all  other  articles  of  every  description. 

2.  Any  proclamation  or  Order  in  Council  made  under  the  said 
section  as  so  amended  may,  whilst  a  state  of  war  exists,  be  varied 
or  added  to  by  an  Order  made  by  the  Lords  of  the  Council  on  the 
recommendation  of  the  Board  of  Trade. 

3.  This  Act  may  be  cited  as  the  Customs  (Exportation  Prohibition) 
Act,    1914. 

[Author's  Note. — See  Part  IV.  infra  for  Proclamations  issued  under  this 
Act.] 


COURTS  (EMERGENCY  POWERS)  ACT,  1914.      319 

COURTS  (EMERGENCY  POWERS)   ACT,    1914. 

[4  &  5  Geo.  5,  ch.  7,8.] 

A.n  Act  to  give,  in  connexion  with  the  present  War.  further  powers    A.D.  1914. 

to  Courts  in  relation  to  the  remedies  for  the  recovery  of  money,         

and  in  relation  to  other  similar  matters.         [31st  August,  1914.] 

1. — (1)  From  and  after  the  passing  of  the  Act  no  person  shall —  Power  of 

courts  to 

(a)  proceed  to  execution  on,    or   otherwise  to  the  enforcement  defer  execu- 

of,  any  judgment  or  order  of  any  court  (whether  entered  ti°n>  &°. 
or  made  before  or  after  the  passing  of  this  Act)  for  the 
payment  or  recovery  of  a  sum  of  money  to  which  this 
subsection  applies,  except  after  such  application  to  such 
court  and  such  notice  as  may  be  provided  for  by  rules  or. 
directions  under  this  Act;  or 

(b)  levy  any  distress,  take,  resume,  or  enter  into  possession  of 

any  property,  exercise  any  right  of  re-entry,  foreclose, 
realise  any  security  (except  by  way  of  sale  by  a  mortgagee 
in  possession),  forfeit  any  deposit,  or  enforce  the  lapse  of 
any  policy  of  insurance  to  which  this  subsection  applies, 
for  the  purpose  of  enforcing  the  payment  or  recovery  of 
any  sum  of  money  to  which  this  subsection  applies,  or, 
in  default  of  the  payment  or  recovery  of  any  such  sum  of 
money,  except  after  such  application  to  such  court  and 
such  notice  as  may  be  provided  for  by  rules  or  directions 
under  this  Act. 

This  subsection  shall  not  apply  to  any  sum  of  money  (other  than 
rent  not  being  rent  at  or  exceeding  fifty  pounds  per  annum)  due  and 
payable  in  pursuance  of  a  contract  made  after  the  beginning  of  the 
fourth  day  of  August,  nineteen  hundred  and  fourteen. 

This  subsection  applies  to  life  or  endowment  policies  for  an  amount 
not  exceeding  twenty-five  pounds,  or  payments  equivalent  thereto, 
the  premiums  in  respect  of  which  are  payable  at  not  longer  than 
monthly  intervals,  and  have  been  paid  for  at  least  the  two  years 
preceding  the  fourth  day  of  August,  nineteen  hundred  and  fourteen. 

(2)  If,  on  any  such  application,  the  court  to  which  the  application 
is  made  is  of  opinion  that  time  should  be  given  to  the  person  liable 
to  make  the  payment  on  the  ground  that  he  is  unable  immediately 
to  make  the  payment  by  reason  of  circumstances  attributable,  directly 
or  indirectly,  to  the  present  war,  the  court  may,  in  its  absolute  dis- 
cretion, after  considering  all  the  circumstances  of  the  case  and  the 
position  of  all  the  parties,  by  order,  stay  execution  or  defer  the 
operation  of  any  such  remedies  as  aforesaid,  for  such  time  and  subject 
to  such  conditions  as  the  court  thinks  fit. 

(3)  Where  a  bankruptcy  petition  has  been  presented  against  any 
debtor,  and  the  debtor  proves  to  the  satisfaction  of  the  court  having 
jurisdiction  in  bankruptcy  that  his  inability  to  pay  his  debts  is  due 
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to  circumstances  attributable,  directly  or  indirectly,  to  the  present 
war,  the  court  may,  in  its  absolute  discretion,  after  considering  all 
the  circumstances  of  the  case  and  the  position  of  all  the  parties,  at 
any  time  stay  the  proceedings  under  the  petition  for  such  time  and 
subject  to  such  conditions  as  the  court  thinks  fit. 
1  &  2  Vict.  (4)  This  Act  shall  apply  to  all  proceedings  for  the  recovery  of 

°-  '4-  possession  of  tenements  under  the  Small  Tenements  Recovery  Act, 

1838,  as  if  they  were  in  all  cases  proceedings  for  the  payment  or 
recovery  of  a  sum  of  money  due  and  payable  on  account  of  rent. 

(5)  The  Lord  Chancellor  may  make  such  rules  and  give  such 
directions  as  he  thinks  fit  for  the  purpose  of  giving  full  effect  to  this 
Act,  and  may,  by  those  rules  or  directions,  provide  for  any  pro- 
ceedings for  the  purposes  of  this.  Act  being  conducted,  so  far  as  desir- 
able, in  private  and  for  the  remission  of  any  fees. 

(6)  The  powers  given  under  this  Act  shall  be  in  addition  to,  and 
not  in  derogation  of,  any  other  powers  of  any  court. 

(7)  Nothing  in  this  Act  shall  affect  any  right  or  power  of  pawn- 
brokers to  deal  with  pledges,  or  give  any  power  to  stay  execution 
or  defer  the  operation  of  any  remedies  of  a  creditor  in  the  case  of 
a  sum  of  money  payable  by,  or  recoverable  from,  the  subject  of  a 
Sovereign  or  State  at  war  with  His  Majesty. 

(8)  Any  stay  of  execution  or  of  other  proceedings,  and  any  post- 
ponement of  the  operation  of  the  remedies  of  a  creditor,  which  has 
been  granted  or  ordered  by  any  court  since  the  commencement  of 
the  present  war  and  before  the  passing  of  this  Act  shall  be  as  valid 
as  if  this  Act  had  been  in  operation  when  the  stay  or  postponement 
was  granted  or  ordered. 


and  duration. 


Short  title,  2. — (1)  This  Act  may  be  cited  as  the  Courts  (Emergency  Powers) 

application,      Acfc    l9U 

(2)  In  the  application  of  this  Act  to  Scotland  the  Court  of  Session 
shall  be  substituted  for  the  Lord  Chancellor ;  "  Act  of  Sederunt "  shall 
be  substituted  for  "  rules  " ;  "a  petition  for  sequestration "  shall  be 
substituted  for  "a  bankruptcy  petition";  "  diligence "  shall  be 
substituted  for  "execution";  and  "decree"  shall  be  substituted  for 
"  judgment  or  order,"  and  shall  be  deemed  to  include  any  warrant 
authorising  diligence;  "  creditor  in  a  heritable  security  "  shall  be  sub- 
stituted for  "mortgagee";  and  "  proceedings  Jn  removings  and 
"  ejections  in  the  case  of  subjects  let  at  a  rent  not  exceeding  twenty-one 
"  pounds  "  shall  be  substituted  for  "  proceedings  for  the  recovery  of 
"  possession  of  tenements  under  the  Small  Tenements  Recovery  Act, 
"  1838." 

(3)  In  the  application  of  this  Act  to  Ireland  the  Lord  Chancellor 
of  Ireland  shall  be  substituted  for  the  Lord  Chancellor. 

(4)  His  Majesty  may,  by  Order  in  Council,  at  any  time  determine 
the  operation  of  this  Act,  or  provide  that  this  Act  shall  have  effect 
subject  to  such  limitations  as  may  be  contained  in  the  Order;  but, 
subject  to  the  operation  of  any  such  Order  in  Council,  this  Act  shall 
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have  effect  during  the  continuance  of  the  present  war,   and  for  a 
period  of  six  months  thereafter. 

[Author's  Note. — In  Emmanuel  College  (Cambridge)  v.  Nobis,  1914,  137  L.T. 
567 — a  County  Court  ease,  His  Honour,  Judge  Mulligan,  K.C.,  observed  that 
the  Legislature  had  "forgotten  to  define"  the  sums  of  money,  to  which  sub- 
section (1)  of  section  1  applies;  and  that  "the  courts  will  either  have  to  add 
"words  to  the  Act,  that  is  to  say,  to  legislate,  or  they  will  have  to  leave  the 
"Act  almost  wholly  inoperative."  But  surely  the  meaning  seems  obvious. 
When  it  is  said  that  the  sub-section  "shall  not  apply"  to  certain  cases,  it 
must  be  taken  to  apply  to  all  others;  and  the  practice  at  chambers  has  been 
to  adopt  this  common  sense  interpretation. 

Be  William  Coward  &  Co.,  Ltd.,  1914,  137  L.T.  590,  raised  the  question 
whether  the  applicants,  who  were  first  mortgagees  of  certain  leaseholds,  could 
enter  into  possession  (when  the  interest  was  in  arrear  and  the  mortgagor  in 
America),  having  regard  to  section  1  (b)  of  the  Act.  The  property  was 
mostly  unlet.  The  application  for  leave  to  re-enter  was  supported  by  the 
subsequent  mortgagees.  Neville,  J.,  gave  leave  to  re-enter,  the  costs  to  be 
added  to  the  security. 

Burgess  v.  O.H.N.  Gases,  Limited  {The  Times  of  14th  October,  1914),  decides 
that  a  forfeiture  of  shares  for  unpaid  calls  falls  with  section  1  (1)  (6),  being  an 
attempt  to  take  possession  of  property  in  default  of  payment.] 


COURTS  (EMERGENCY  POWERS)  ORDER,  1914. 
At  the  Court  at  Buckingham  Palace,  the  17th  day  of  September,  1914. 

PRESENT : 
The  KING'S  Most  Excellent  Majesty  in  Council. 

WHEREAS,  under  sub-section  (4)  of  section  two  of  the  Courts 
(Emergency  Powers)  Act,  nineteen  hundred  and  fourteen,  His  Majesty 
has  power,  by  Order  in  Council,  to  provide,  amongst  other  things, 
that  that  Act  shall  have  effect  subject  to  such  limitations  as  may  be 
contained  in  the  Order : 

And  whereas  it  is  desirable  that  that  Act  shall  have  effect  subject 
to  the  limitation  hereinafter  set  out : 

Now,  therefore,  His  Majesty  is  pleased,  by  and  with  the  advice  of 
His  Privy  Council,  to  order,  and  it  is  hereby  ordered  as  follows  :  — 

1.  The  Courts  (Emergency  Powers)  Act,  nineteen  hundred  and 
fourteen,  shall  have  effect  subject  to  the  following  limitation,  that  is 
to  say,  that  sub-section  (1)  of  section  one  thereof  shall  not  apply  in 
the  case  of  any  proceedings  for  the  levying  of  any  fine,  or  for  the 
enforcement  of  the  payment  of  any  sum  due  under  a  recognizance,  or 
for  the  enforcement  of  any  order  of  affiliation  or  any  order  enforceable 
in  the  same  matter  as  an  order  of  affiliation. 

2.  This  Order  may  be  cited  as  the  Courts  (Emergency  Powers) 
Order,   1914.  ' 

Almeric  FitzRoy. 

[Author's  Note.— By  an  Order  in  Council,  dated  the  14th  October,  1914, 
the  Courts  (Emergency  Powers)  Act,  1914,  was,  as  amended  by  the  above  Order, 
extended  to  the  Isle  of  Man  in  virtue  of  the  authority  conferred  upon  His 
Majesty  by  the  Isle  of  Man  (War  Legislation)  Act,  1914.] 
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COURTS  (EMERGENCY  POWERS),   ENGLAND,   PROCEDURE. 

The  Courts  (Emergency  Powers)  Rules,  1914,  dated  September  8, 
1914,  made  by  the  Lord  Chancellor  tinder  the  Courts 
(Emergency  Powers)  Act,  1914  (4  &  5  Geo.  5,  c.  78). 

Definitions.  j#  in  these  Rules— 

The  expression  "the  Act"  means  the  Courts  (Emergency- 
Powers)  Act,  1914. 

The  expressions  "paragraph  (a)  "  and  "paragraph  (6)"  mean 
respectively  paragraph  (a)  and  paragraph  (&)  of  subsection 
(1)  of  section  one  of  the  Act. 

The  expression  "  creditor  "  means  any  person  who  has  obtained 
or  is  seeking  to  obtain  any  judgment  or  order  for  the  pay- 
ment or  recovery  of  a  sum  of  money  to  which  paragraph  (a) 
applies,  or  who  is  (apart  from  the  provisions  of  the  Act) 
entitled  to  enforce  any  of  the  remedies  mentioned  in  para- 
graph (&) ;  and  the  expression  "  debtor  "  has  a  correspond- 
ing meaning. 

The  expression  "  application  "  means  an  application  to  the  Court 
under  section  one  of  the  Act. 

Courts  by  2. — (1)  For  the  purposes   of  paragraph  (a)   the  court  to  which 

wl"cn  powers  application  is  made  shall  be  the  court  by  which  the  judgment  or 
be  exercised°    ori^er  ^ or  ^e  payment  or  recovery  of  a  sum  of  money  has  been  given 
or  made  or  in  which  it  is  being  sought. 

(2)  For  the  purposes  of  paragraph  (6)  the  court  to  which  applica- 
tion is  made  may  be — 

(a)  in  any  case  whatever,  the  High  Court; 

(&)  alternatively,  in  cases  where  the  value  of  the  subjectmatter 
(as  hereinafter  defined)  of  the  application  does  not  exceed 
one  hundred  pounds,  the  county  court;   and 

(c)  as  a  further  alternative,  in  the  case  of  distress  for  rent  where 
the  amount  of  the  yearly  rent  does  not  exceed  twenty 
pounds,  or  in  cases  where  it  is  sought  to  enforce  either 
the  lapse  of  a  policy  to  which  subsection  (1)  of  section  one 
of  the  Act  applies,  or  a  hire-purchase  agreement  the 
original  liability  on  which  does  not  exceed  twenty  pounds, 
a  court  of  summary  jurisdiction. 

(3)  For  the  purposes  of  this  Rule,  the  value  of  the  subject-matter 
of  an  application  shall  be  deemed  to  be — 

in  the  case  of  an  application  for  leave  to  levy  distress,  the 
amount  for  which  distress  is  proposed  to  be  levied ; 
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in  the  case  of  an  application  for  leave  to  take,  resume,  or  enter   = 
into  possession  of  any  property,  or  to  exercise  any  right  of 
re-entry,  the  amount  of  the  sum  sought  to  be  recovered ; 

in  the  case  of  an  application  for  leave  to  foreclose,  or  realise  any 
seourity,  the  amount  of  the  principal  sum  secured ; 

in  the  case  of  an  application  for  leave  to  forfeit  any  deposit,  the 
total  amount  payable  in  respect  of  which  the  deposit  has 
been  made;   and 

in  the  case  of  an  application  for  leave  to  enforce  the  lapse  of  a 
policy  of  insurance  to  which  subsection  (1)  of  section  one  of 
the  Act  applies,  the  amount  ultimately  recoverable  under 
the  policy. 

(4)  Applications  shall,  in  the  absence  of  special  circumstances, 
be  made  to  a  county  court  or  to  a  court  of  summary  jurisdiction, 
as  the  case  may  be,  where  application  to  such  a  court  is  permitted 
by  this  Rule. 

The  court  may  order  any  increased  costs  occasioned  by  disregard 
of  this  sub-rule  to  be  borne  by  the  applicant. 

Where  an  application  is  made  to  the  High  Court  which  in  the 
opinion  of  that  court  ought  to  have  been  made  to  a  county  court 
or  to  a  court  of  summary  jurisdiction,  the  case  may,  if  thought  fit, 
be  remitted  or  transferred  to  the  proper  court;  and  where  an 
application  is  made  to  a  county  court  which  in  the  opinion  of  that 
court  ought  to  have  been  made  to  a  court  of  summary  jurisdiction, 
the  county  court  may  remit  or  transfer  the  case  to  a  court  of 
summary  jurisdiction. 

3. — (1)  In  cases  under  paragraph  (a)  where  a  judgment  or  order  Mode  of 
has  been  already  made,  application  shall  be  made  by  summons  to  be  applioatic 
.served  at  such  time  and  in  such  manner  and  to  be  dealt  with  accord-  ™  i£  fa) 
ing  to  such  practice  generally  as  may  be  in  conformity  with  the 
practice  of  the  court,  or  division  of  the  court,  in  question. 

Provided  that  such  summons  shall  have  appended  to  it  a  note 
corresponding,  mutatis  mutandis,  with  the  note  to  the  Notice  of 
application  in  Form  I.  in  the  Schedule  to  these  Rules. 

(2)  In  cases  under  paragraph  (a)  where  no  judgment  or  order 
has  been  already  made,  application  may  be  made  at  the  time  of  the 
making  of  the  judgment  or  order  without  any  summons :  Provided 
that  unless  the  debtor  is  actually  present  by  himself  or  his  solicitor 
at  the  time  of  the  making  of  the  judgment  or  order  such  application 
shall  not  be  entertained  unless  the  creditor  shall  have  served  on  the 
debtor,  in  accordance  with  the  practice  of  the  court  in  question  as  to 
the  service  of  summonses,  a  notice  of  intention  to  make  the  applica- 
tion, which  shall  be  in  the  form  or  to  the  effect  set  out  in  Form  I. 
in  the  schedule  to  these  rules. 
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See  order  54, 
rule  4e. 


(3)  Any  such  notice  as  in  sub-rule  (2)  of  this  rule  mentioned  may 
be  served  either  with  the  writ  or  other  document  originating  the 
proceedings  or  at  any  later  time  not  being  less  than  two  clear  days 
before  the  marking  of  the  judgment  or  order  unless  in  any  case  the 
court  shall  otherwise  order. 

(4)  The  practice  of  the  court  in  question  as  to  the  time  and  place 
and  method  of  service  and  as  to  substituted  service  and  otherwise 
shall  apply  to  the  service  of  a  notice  under  this  rule  as  if  such  notice 
were  a  summons. 


Mode  of  4^ — ^  Application  to  the  High  Court  under  paragraph  (6)  shall 

to  the  High  be  ma(le  by  way  of  originating  summons,  and  shall  be  dealt  with  in 
Court  under  chambers  in  accordance  with  the  practice  of  the  division  of  the  High 
paragraph (6).  Court  in  which  the  application  is  made;   but  any  such  application 

may  be  adjourned  into  court  at  any  stage  of  the  proceedings  or  during 

the  hearing. 

(2)  Application  shall  be  to  the  Division  of  the  High  Court  which 
ordinarily  deals  with  subject  matters  similar  to  the  subject  matter  of 
the  application.  Any  application  made  in  contravention  of  this  sub- 
rule  may  be  remitted  to  the  proper  division,  but  may,  if  it  is  thought 
fit,  notwithstanding  anything  in  this  sub-rule,  be  dealt  with  by  the 
division  in  which  it  is  made. 

(3)  The  debtor  shall  not  be  required  to  enter  any  appearance  to 
any  such  originating  summons  as  aforesaid,  and  accordingly  Rule  4  E 
of  Order  LIV.  of  the  Rules  of  the  Supreme  Court  as  well  as  the 
general  practice  of  the  High  Court  shall  apply  thereto. 

(4)  Any  originating  summons  under  this  rule  shall  be  in  the  form 
or  to  the  effect  of  Form  II.  in  the  Schedule  to  these  rules.  In  par- 
ticular it  shall  have  a  note  as  to  the  effect  of  the  Act  subjoined  to  it 
in  the  form  or  to  the  effect  shown  in  Form  II. 


Mode  of 
application 
to  county 
court  under 
paragraph  (6). 


5. — (1)  Applications  to  the  county  court  under  paragraph  (6)  may 
be  made  to  any  court  which  would  have  jurisdiction  in  the  matter 
if  the  creditor  were  a  plaintiff,  and  the  debtor  a  defendant,  in  an 
action  for  debt  not  exceeding  £100. 

(2)  The  application  shall  be  made  by  means  of  a  summons  entitled 
"  In  the  matter  of  the  Courts  (Emergency  Powers)  Act,  1914." 

(3)  Application  may  be  made  to  the  registrar  of  the  Court ;  but — 

(i)  the  registrar  may  in  any  case  refer  the  matter  to  the  judge ; 

(ii)  where  the  amount  of  the  subject  matter  of  the  application 
exceeds  five  pounds,  the  registrar  shall,  on  the  applica- 
tion of  either  party,  refer  the  matter  to  the  judge  •  and 

(iii)  The  judge  may   vary  or  rescind  any   order  made   by  the 
registrar  and  may  make  such  order  as  may  be  just. 
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6.  Applications  to  a  court  of  summary  jurisdiction  under  para-  apPiioation 
graph  (6)  shall  be  made  by  means  of  a  summons  entitled  ' '  In  the  to  courts  of 
matter  of  the  Courts  (Emergency  Powers)  Act,  1914,"  and  shall  be  summary 
dealt  with  by  the  court.  jurisdiction 

J  under  para- 

graph (&). 

7.  In  the  case  of  any  application  under  paragraph  (6)  either  to 

a  county  court  or  to  a  court  of  summary  jurisdiction  the  summons  •^5>t^all  *° 
shall  have  subjoined  to  it  a  note  stating  the  effect  of  the  Act  in  terms  j^  ^  °u^_  ° 
similar  to  those  of  the  note  to  Form  II.  in  the  schedule  to  these  rules,  joined  to 

summons  in 

8.  The  procedure  under  the  Act  and  these  Rules  in  the  case  of  inferior 
an  application  to  a  court  of  summary  jurisdiction  under  section  one  eourts- 

of  the  Small  Tenements  Recovery  Act,  1838,  shall  be  the  same  as  if  Procedure 
the  issue  of  a  warrant  under  that  section  were  an  order  of  a  court  of  under  Small 
summary  jurisdiction.  Tenements 

'    *  Recovery 

Act. 

9.  It  shall  not  be  necessary  in  the  first  instance  for  a  creditor  to 
support  any  application  either  under  paragraph  (a)   or  under   para-  Evidence  in 
graph  (6)  by  any  affidavit  or  other  evidence  except  such  evidence,  if  appUoation 
any,  as  may  be  required  to  show  the  nature  and  extent  of  the  relief 
required  by  him.       But  if  any  contest  arises  between  the  parties  the 

court  to  which  the  application  is  made  may  make  such  requirements 
or  give  such  directions  as  to  evidence  on  the  part  of  either  party  or 
both  parties  as  the  case  shall  require. 

10.  The  court  may  at  any  stage  of  the  proceedings  on  an  appli-  Power  to 
cation  under  the  Act  order  that  the  case  shall  thenceforward  be  heard  near  oases  in 
in  private.  J>rlvate- 

11.  The  conditions  on  which  under  sub-section  (2)  of  section  one  Power  to 
of  the  Act  a  court  may  stay  execution  or  defer  the  operation  of  any  require 
of  the  remedies  therein  referred  to  may,   if  the  court  thinks  fit,  securlty. 
include  the  giving  of  any  undertaking  or  the  deposit  in  court  or 
otherwise  of  any  securities  or  (in  the  case  of  the  High  Court  or  a 
county  court)  the  appointment  of  a  receiver  or  the  granting  of  an 
injunction. 

12.  Any  order  made  under  the  Act  or  these  rules  may,  should  Power  to 
subsequent  circumstances  render  it  just  so  to  do,  be  suspended,  dis-  revoke  or 
charged,  or  otherwise  varied  or  altered  on  application  by  summons  vary  or<^ers- 
to  the  court  which  made  such  order. 

13.  The  following  fees  shall  be  payable  under  these  rules,  that  Fees, 
is  to  say  :  — 

On  any  summons  in  the  High  Court,  2s.  6d. 

On  any  summons  in  a  county  court,  Is. 

On  any  summons  in  a  court  of  summary  jurisdiction,  Is. 

Provided  that  any  court  to  which  an  application  is  made  under 
the  Act  may  remit  or  excuse  in  whole  or  part  any  court  fees  paid  or 
payable  under  this  rule  in  respect  of  the  application. 
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Ordinary 
practice  of 
court  to  be 
followed. 


Palatinate 
courts  and 
City  of 
London 
Court. 


Costs. 


14.  The  proceedings  on  any  application  under  the  Act  shall,  so 
far  as  not  expressly  provided  for  by  these  rules,  be  conducted  in 
accordance  with,  the  ordinary  practice  of  the  court,  to  which  the 
application  is  made  in  dealing  with  similar  matters. 

15.  Any  application  under  paragraph  (6)  which  under  these  rules 
may  be  made  to  the  Chancery  Division  of  the  High  Court  may,  in 
cases  within  the  jurisdiction  of  a  palatinate  court,  be  made  to  that 
court;  and  any  such  application  which  under  these  rules  may  be 
made  to  a  county  court  may,  in  cases  within  the  jurisdiction  of  the 
City  of  London  court,  be  made  to  that  court;  and  these  rules  shall 
apply  to  any  such  court  accordingly  with  the  necessary  modifications. 

16.  The  costs  of  any  application  under  the  Act  shall  be  in  the 
absolute  discretion  of  the  court ;  and  the  court  may,  if  it  thinks  fit, 
fix  the  amount  of  the  costs,  and  direct  that  they  shall  be  payable 
forthwith. 


Short  title 
and  com- 
mencement 


17.  These  rules  may  be  cited  as  the  Court  (Emergency  Powers) 
Rules,   1914,   and  shall  come  into  operation  forthwith. 


Dated  the  8th  of  September,   1914. 


Haldane,  C. 


Schedule. 


Form  I. — Form  of  Notice  under  Paragraph  (a). 

[Title  of  Proceedings.] 

Take  notice  that  on  the  occasion  of  the  making  of  any  judgment 
or  order  herein  for  the  payment  or  recovery  of  a  sum  of  money,  I  [we] 
intend  to  make  without  any  further  notice  an  application  to  the 
court  under  the  Courts  (Emergency  Powers)  Act,  1914,  for  leave  of 
the  court  to  proceed  to  execution  on,  or  otherwise  for  the  enforcement 
of,  any  such  judgment  or  order. 

(Signature) 

(Date) 

Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  on  or  enforcement  of  the  judgment  or  order  in  question  if 
the  court  is  of  opinion  that  you  are  unable  immediately  to  make  the 
payment  thereby  directed  by  reason  of  circumstances  attributable 
directly  or  indirectly  to  the  present  war.  It  is  for  you  to  show  this 
to  the  court  if  it  is  the  case. 
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Form  II. — Form  of  Originating  Summons  under  Paragraph  (&). 

In  the  High  Court  of  Justice 
Division 

(If  in  the  Chancery  Division  add  the  name  of  the  Judge  to  whom 
the  matter  is  assigned.) 

In  the  matter  of  the  Courts  (Emergency  Powers)  Act,  1914. 

Let  A.  B.  of  attend  [if  in  the  Chancery  Division  at 

the  Chambers  of  Mr.  Justice  at  the  time  specified 

in  the  margin  hereof]  [if  in  the  King's  Bench  Division  to  the  Judge 
or  Master  in  Chambers,  Central  Office,  Royal  Courts  of  Justice, 
Strand,  London]  on  the  day  of  19       at 

o'clock  in  the  noon  on  the  hearing  of  an  application  on 

the  part  of  G.  JD.  of  that  notwithstanding 

the  provisions  of  section  1,  subsection  1  (6)  of  the  above-mentioned 
Act  the  applicant  may  be  at  liberty  to  exercise  the  following  remedy 
for  enforcing  the  payment  or  recovery  of  money  or  in  default  of  such 
payment  or  recovery,  that  is  to  say  [may  he  at 

liberty  to  levy  a  distress  for  rent  amounting  to  £  on  pro- 

perty situate  at  ;  or  to  take,  resume,  or  enter 

into  possession  of  property  situate  at  ;   or  to  forfeit 

a  deposit  of  £  made  on  the  occasion  of 

(state  nature  of  contract)  ;  or  as  the  case  may  be]. 

Note. — The  Courts  (Emergency  Powers)  Act,  1914,  provides  that 
during  its  operation  certain  remedies  for  the  payment  or  recovery 
of  money  (including  the  remedy  above  mentioned)  are  not  to  be  taken 
or  executed  except  on  an  application  to  the  court,  and  that  the  court 
may  in  its  discretion  defer  the  exercise  of  such  remedies  for  such  time 
and  subject  to  such  conditions  as  the  court  thinks  fit,  if  of  opinion 
that  the  inability  to  make  payment  is  due  to  circumstances 
attributable  directly  or  indirectly  to  the  present  war.  If  you  desire 
to  take  advantage  of  the  Act  you  should  attend  by  yourself  or  your 
solicitor  and  satisfy  the  court  that  your  inability  to  pay  is  due  to 
the  war. 

Further  Note. — I  twill  mot  be  necessary  for  you  to  enter  an  appear- 
ance in  the  Central  Office,  but  if  you  do  not  attend  either  i/n,  person 
or  by  your  solicitor  at  the  time  and  place  above  mentioned  [or  at  the 
time  mentioned  in  the  endorsement  hereon]  such  order  will  be  made 
and  proceedings  taken  as  the  judge  may  think  just  and  expedient. 
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The  Courts  (Emergency  Powers)  Act,  1914. 


Lord  Chancellor's  Office,  House  of  Lords. 

18th  September,  1914. 

The  Lord  Chancellor  has  made  an  additional  Rule,  to  be  cited  as 
Rule  4a  of  the  Rules  under  the  above  Act,  as  follows :  — 

Applications  in  the  King's  Bench  Division  under  paragraphs  (a) 
and  (6)  shall  be  dealt  with  by  a  Master  or  a  District  Registrar. 
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Directions  dated  September  11,  1914,  made  by  the  Lord  Chancellor 
for  Judges  and  Registrars  of  County  Courts  pursuant  to  the 
Courts  (Emergency  Powers)  Act,  1914  (4  &  5  Geo.  5,  c  78). 

1.  In  the  application  of  Rule  3  of  the  Courts  (Emergency  Powers) 
Rules,  1914,  to  the  County  Courts,  the  word  "  summons  "  shall  mean 
"interlocutory  application." 

2.  Paragraph  4  of  Rule  4  of  the  said  Rules  shall  apply  to  sum- 
monses issued  under  paragraph  2  of  Rule  5.  Any  such  summons 
shall  be  served  on  every  person  affected  thereby  four  clear  days  at 
least  before  the  day  fixed  for  the  hearing  of  the  summons  unless  the 
Judge  or  Registrar  gives  leave  for  shorter  service.  Service  shall 
be  effected  in  accordance  with  the  County  Court  Rules  as  to  the 
service  of  notice  of  an  interlocutory  application. 

The  11th  day  of  September,  1914. 

Haldane,  C. 

[Author's  Note. — These  directions  are  annulled  by  the  Additional  Rules  for 
County  Courts,  England,  made  on  October  15,  1914 ;  but  without  prejudice  to 
anything  done  under  such  directions. 

A  Treasury  Order  of  15th  September,  1914,  regulates  the  fees  in  County 
Courts  under  the  Courts  (Emergency  Powers)  Act,  1914,  and  the  Courts 
(Emergency  Powers)  Rules,  1914.  On  any  summons  under  these  rules,  6d.  for 
each  £  or  part  thereof,  calculated  on  the  value  of  the  subject-matter  of  the 
application,  but  so  that  the  total  fee  does  not  exceed  2s.  6d.] 
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COUNTY  COUETS  (ENGLAND). 


Further  Directions  to  County  Courts  by  the  Lord  Chancellor. 


1.  Proceedings  for  the  enforcement  of  judgments  or  orders  under 
section  1,  sub-section  1  (a)  of  the  Courts  (Emergency  Powers)  Act, 
1914,  shall  include  proceedings  by  way  of  judgment  summonses. 

2.  The  forms  in  the  Appendix  hereto,  with  such  modifications  as 
may  be  necessary,  shall  be  used  on  applications  to  County  Courts 
under  the  said  Act. 

(Signed)         Haldane,  C. 
The  17th  day  of  September,  1914. 


APPENDIX. 


Form  I. 


The  Courts  (Emergency  Powers)  Act,  1914. 

Notice  of  application  for  leave  to  proceed  to  execution  on  or  other- 
wise for  the  enforcement  of  a  judgment  or  an  order,  under  para- 
graph (a). 

Where  judgment  or  order  already  given  or  made. 

The  Courts  (Emergency  Powers)  Act,  1914. 

In  the  County  Court  of  holden  at 

No.  of  Plaint. 
Between 
A.  B.,  Plaintiff, 

and 
0.  D.,  Defendant. 

Take  Notice,  that  I  [or  we]  intend  to  apply  under  the  Courts 
(Emergency  Powers)  Act,  1914,  to  the  Court  [where  application  is 
intended  to  be  made  to  the  Registrar  at  his  office,  add,  at  the  office  of 
the  Registrar  situate  at  ] 
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on  the 

day  of  at  the  hour  of 

in  the  noon,  for  an  order  that  I  [or  we]  may  be  at  liberty 

to  proceed  to  execution  on  the  judgment  [or  order]  given  [or  made] 
against  you  the  defendant  in  this  action  [or  matter]  on  the 
day  of  ,  for  the  payment  of  the  sum 

of  £  and  £  costs, 

[or,  if  the  application  is  for  the.  enforcement  of  the  judgment  or  order 
otherwise  than  by  way  of  execution, 

for  an  order  that  I  [or  we]  may  be  at  liberty  to  proceed  to  the  enforce- 
ment of  the  judgment  [or  order]  given  [or  made]  against  you  the 
Defendant  in  this  action  [or  matter]  on  the  day  of 

for  the  payment  of  the  sum  of  £  and  £  costs, 

by  (state  the  proceedings  which  the  applicant 

desires  to  tahe)~[ 
and  for  an  order  providing  for  the  costs  of  the  application. 

Dated  this  day  of 

Plaintiff, 
[or 


To  the  Kegistrar  of  the  Court,  and 
To  the  Defendant  (naming  him). 


Plaintiff's  Solicitor.] 


Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  on  or  the  enforcement  of  the  judgment  or  order  in  question 
if  the  Court  is  of  opinion  that  you  the  Defendant  are  unable 
immediately  to  make  the  payment  thereby  directed  by  reason  of 
circumstances  attributable  directly  or  indirectly  to  the  present  War. 
It  is  for  you  to  attend  in  person  or  by  your  solicitor  at  the  time  and 
place  above-mentioned  and  show  this  to  the  Court  if  it  is  the  case. 


(2.) 
Where  judgment  or  order  not  given  or  made. 

The  Courts  (Emergency  Powers)  Act,  1914. 

holden  at 

No.  of  Plaint. 

Plaintiff, 

Defendant. 

Take  Notice,  that  on  the  entry  of  any  judgment  or  the  making 
of  any  order  in  this  action  [or  matter]  for  the  payment  or  recovery  of 
a  sum  of  money  by  or  from  you  the  Defendant  I  [or  we]  intend  without 
any  further  notice  to  apply  to  the  Court  under  the  Courts  (Emergency 


In  the  County  Court  of 

A.  B., 
G.  D., 

Between 
and 
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Powers)  Act,  1914,  for  leave  to  proceed  to  execution  on  such  judg- 
ment or  order  ,  and  for  an  order  providing  for  the 
costs  of  application. 

[Or,  where  a  default  summons  has  been  issued,  and  notice  of 
intention  to  defend  has  not  been  given,  or  leave  to  defend  has  not  been 
obtained, 

Take  Notice,  that  I  [or  we]  intend  to  apply  to  the  Court  at  the 
office  of  the  Registrar  situate  at  on  the 

day  of  at  the  hour  of  in  the 

noon,  to  have  judgment  entered  up  in  this  action.  And 
further  Take  Notice  that  I  [or  we]  intend  at  the  time  and  place 
above-mentioned  to  apply  without  any  further  notice  to  the  Court 
under  the  Courts  (Emergency  Powers)  Act,  1914,  for  leave  to  proceed 
to  execution  on  or  otherwise  for  the  enforcement  of  suoh  judgment 
and  for  an  order  providing  for  the  costs  of  the  application.] 

Dated  this  day  of 

Plaintiff, 
[or 


To  the  Registrar  of  the  Court,  and 
To  the  Defendant  (naming  him). 


Plaintiff's  Solicitor.] 


Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  on  or  the  enforcement  of  any  judgment  or  order  which 
may  be  entered  or  made  against  you  the  Defendant  in  this  action 
[or  matter]  if  the  Court  is  of  opinion  that  you  are  unable  immediately 
to  make  the  payment  thereby  directed  by  reason  of  circumstances 
attributable  directly  or  indirectly  to  the  present  War.  It  is  for  you 
to  attend  in  person  or  by  your  solicitor  at  the  time  and  place  above- 
mentioned  and  show  this  to  the  Court  if  it  is  the  case. 


Form  II. 


Summons  under  Paragraph  (b). 


In  the  County  Court  of  holden  at 

In  the  matter  of  the  Courts  (Emergency  Powers)  Act,  1914. 

To 

of 

Take  Notice,  that  you  are  hereby  summoned  to  attend  this 
Court  [or  if  application  is  intended  to  be  made  to  the  Registrar,  at  the 
Office  of  the  Registrar  of  this  Court  situate  at  ] 
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on  the  day  of  at  the  hour  of 

in  the  noon,  on  the  hearing  of  an  application  on  the  part  of 

of  that   notwithstanding   the 

provisions  of  Section  1,  Sub-section  1  (b),  of  the  above-mentioned 
Act,  the  applicant  may  be  at  liberty  to  exercise  the  following  remedy 
for  the  purpose  of  enforcing  the  payment  or  recovery  of  a  sum  of 
money  due  from  you  to  the  said 

[or  in  default  of  the  payment  or  recovery  of  a  sum  of  money  due 
from  you  to  the   said  ], 

that  is  to  say : 

(a)  that  the  said  may  be   at  liberty  to 

levy  a  distress  for  rent  amounting  to  due 

from  you  to  him  on  premises  situate  at 
and  known  as  ;  or 

(6)  that  the  said  may  be  at  liberty  to 

take,  resume  or  enter  into  possession  of  certain  chattels 
held  by  you  under  a  hire-purchase  agreement  made  be- 
tween the  said  and  you  the  said  ;  or 

(c)  that  the  said  may  be  at  liberty  to 

resume  or  enter  into  possession  of  certain  property  situate 
at  ;   or 

(d)  that  the  said  may  be  at  liberty  to 

exercise  his  right  of  re-entry  on  certain  property  situate 
at  and  held  by  you  under  him ;  or 

(e)  that  the  said  may  be  at  liberty  to 

foreclose  on  or  to  realise  a  security  for  the  sum  of  £ 
given  by  you  to  the  said  ;  or 

(/)  that  the  said  may  be  at  liberty  to 

forfeit  a  deposit  of  £  made  under  a  contract  made 

between  him  and  you  (state  nature  of  contract)  ;  or 

(g)  that  the  said  may  be  at  liberty  to 

enforce  the  lapse  of  a  certain  policy  of  insurance  for  the 
sum  of  £  granted  to  you  by  the  said 

[or  as  the  case  may  be], 
and  for  an  order  providing  for  the  costs  of  the  said  application. 

Dated  this  day  of 

By  the  Court 

Registrar. 

Note. — The  Courts  (Emergency  Powers)  Act,  1914,  provides  that 
during  its  operations  certain  remedies  for  the  payment  or  recovery 
of  money,  or  in  default  of  the  payment  or  recovery  of  money  (in- 
cluding the  remedy  above-mentioned),  shall  not  be  enforced  except 
upon  application  to  the  Court,  and  that  if  on  any  such  application 
the  Court  is  of  opinion  that  time  should  be  given  to  the  person 
liable  to  make  the  payment  on  the  ground  that  he  is  unable  im- 
mediately to  make  the  payment  by  reason  of  circumstances  attribut- 
able directly  or  indirectly  to  the  present  War  the  Court  may  in 
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its  absolute  discretion,  after  considering  all  the  circumstances  of 
the  case  and  the  position  of  all  the  parties,  by  order  defer  the  operation 
of  any  such  remedies  for  such  time  and  subject  to  such  conditions 
as  the  Court  thinks  fit. 

If  you  desire  to  take  advantage  of  the  Act  you  should  attend  in 
person  or  by  your  solicitor  at  the  time  and  place  above-mentioned 
and  satisfy  the  Court  that  your  inability  to  pay  is  due  to  such  circum- 
stances. 

If  you  do  not  attend  either  in  person  or  by  your  solicitor  at  the 
time  and  place  above-mentioned  suoh  order  will  be  made  and  pro- 
ceedings taken  as  the  Court  may  think  just  and  expedient. 

[Author's  Note. — These  directions  are  annulled  by  the  Additional  Rules  for 
County  Courts  in  England,  made  on  October  15,  1914 ;  but  without  prejudice  to 
anything  done  under  such  directions.] 


COURTS  OF  SUMMARY  JURISDICTION  (England). 


The  following  direction  has  been  given  by  the  Lord  Chancellor  :  — 
The  Lord  Chancellor  directs  that  a  Court  of  Summary  Jurisdiction 
shall  be  a  Court  to  which  application  may  be  made  for  the  purposes 
of  paragraph  (&)  of  sub-section  (1)  of  section  one  of  the  Courts. 
(Emergency  Powers)  Act,  1914,  as  a  further  alternative  to  the  High 
Court  and  the  County  Court  in  oases  where  a  warrant  or  other 
authority  from  a  justice  or  justices  is  required  before  a  distress  or 
other  remedy  can  be  levied  or  enforced  for  the  recovery  of  rates  or 
any  other  sum  to  which  sub-section  (1)  of  section  one  of  the  Courts 
(Emergency  Powers)  Act,   1914,  applies. 

Haldane,  C. 
17th  September,   1914. 


COURTS  (EMERGENCY  POWERS),  ENGLAND. 

County  Courts. 

Additional  Rules,  dated  October  9th,  1914,  made  by  the  Lord 
Chancellor  for  the  County  Courts  pursuant  to  the  Courts 
(Emergency  Powers)  Act,  1914  (4  &  5  Geo.  5,  c.  78). 

The  following  Rules  under  the  Courts  (Emergency  Powers)  Act, 
1914,  shall  apply  to  the  County  Courts,  in  addition  to  the  Courts 
(Emergency  Powers)  Rules,  1914  (herein  called  the  principal  Rules). 

These  Rules  shall  be  read  and  construed  with  the  principal  Rules, 
and  expressions  used  herein  shall  have  the  same  meaning  as  in  those 
Rules. 
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These  Rules  shall  come  into  force  on  the  15th  day  of  October, 
19H. 

The  directions  to  County  Courts  issued  under  the  Act,  and 
dated  the  11th  and  17th  days  of  September,  1914,  are  hereby  annulled, 
without  prejudice  to  anything  already  done  thereunder ;  and  these 
Rules  shall  apply  to  all  proceedings  pending  under  the  said  directions 
on  the  day  when  these  Rules  come  into  force. 


'    1.  Proceedings  under  paragraph  (a)  of  the  Act  shall  include  pro- 
ceedings by  way  of  judgment  summons. 

2.  In  the  application  of  Rule  3  of  the  principal  Rules  to  the 
County  Courts,  the  word  "summons"  shall  mean  "interlocutory 
application." 

3.  Applications  under  Rule  3  may  be  made  to  the  registrar  in 
accordance  with  paragraph  3  of  Rule  5. 

4.  A  summons  issued  under  paragraph  2  of  Rule  .5  shall  be 
served  on  every  person  affected  thereby  four  clear  days  at  least  before 
the  day  fixed  for  the  hearing  of  the  summons,  unless  the  judge  or 
registrar  gives  leave  for  shorter  service.  Service  shall  be  effected  in 
accordance  with  the  County  Court  Rules  as  to  the  service  of  notice  of 
an  interlocutory  application. 

5.  The  forms  in  the  Appendix  hereto,  with  such  modifications 
as  may  be  necessary,  shall  be  used  on  applications  to  and  summonses 
issued  by  the  County  Courts  in  lieu  of  the  forms  in  the  schedule  to 
the  principal  Rules.  Every  such  application  or  summons  shall  have 
appended  thereto  a  note  in  the  form  in  the  said  Appendix. 

6.  A  notice  of  an  application,  or  a  summons,  shall  be  prepared 
by  the  applicant  and  filed  with  the  registrar,  with  as  many  copies 
as  there  are  parties  to  be  served;  and  the  registrar  shall  examine, 
complete,  seal,  and  where  necessary  sign  the  same,  and  shall,  where 
notice  of  an  application  under  paragraph  (a)  is  pursuant  to  Rule  3 
of  the  principal  Rules  to  be  served  with  the  original  summons,  annex 
the  copy  of  the  notice  to  the  copy  summons  for  service,  and  shall 
in  any  other  case  return  the  copies  of  the  notice  or  summons  to  the 
applicant  for  service. 

7.  An  order  giving  leave  to  proceed  under  paragraph  (a),  if 
made  pursuant  to  paragraph  2  of  Rule  3  of  the  principal  Rules  at  the 
time  of  the  making  of  the  judgment  or  order,  shall  be  entered  in  the 
minute-book  and  included  in  the  judgment  or  order. 

In  any  other  case  where  an  order  is  made  under  either  paragraph 
(a)  or  paragraph  (&),  the  registrar  shall  make  a  note  of  the  order  on 
the  application  or  summons,  but  no  order  need  be  drawn  up  or  served 
unless  the  Court  so  directs.  If  the  Court  so  directs,  an  order  shall  be 
prepared  and  sealed  by  the  registrar  and  delivered  to  the  bailiff,  who 
shall  within  twenty-four  hours  send  the  same,  by  post  or  otherwise, 
to  the  party  against  whom  the  order  is  made;   but  it  shall  not  be 
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necessary  for  the  party  in  whose  favour  it  is  made  to  prove,  previously 
to  taking  proceedings  thereon,  that  it  was  posted  or  reached  the 
opposite  party. 

8.  Where  process  is  issued  by  or  any  proceeding  taken  in  the 
Court  pursuant  to  any  order  made  under  either  paragraph  (a)  or 
paragraph  (6),  it  shall  be  stated  on  the  face  of  the  process  or  pro- 
ceeding that  it  is  issued  or  taken  by  leave  of  the  Court. 

The  9th  day  of  October,   1914. 


APPENDIX. 


Form  I. 


The  Courts  (Emergency  Powers)  Act,  1914. 

Notice  of  Application  for  leave  to  proceed  to  execution  on  or  other- 
wise for  the  enforcement  of  a  judgment  or  an  order  under  para- 
graph (a). 

Where  judgment  or  order  already  given  or  made. 

The  Courts  (Emergency  Powers)  Act,  1914. 

In  the  County  Court  of  holden  at 

No.  of  Plaint. 
Between 
A.  B.,  Plaintiff, 

and 
G.  D.,  Defendant, 

Take  Notice,  that  I  [or  we]  intend  to  apply  under  the  Courts 
(Emergency  Powers)  Act,  1914,  to  the  Court  [where  application,  is 
intended  to  be  made  to  the  Begistrdr  at  his  office,  add,  at  the  office  of 
the  Registrar  situate  at  ] 

on  the 

day  of  at  the  hour  of 

in  the  noon,  for  an  order  that  I  [or  we]  may  be  at  liberty 

to  proceed  to  execution  on  the  judgment  [or  order]  given  [or  made] 
against  you  the  defendant  in  this  action  [or  matter]  on  the 
day  of  ,  for  the  payment  of  the  sum 

of  £  and  £  costs, 

[or,  if 'the  application  is  for  the  enforcement  of  the  judgment  or  order 
otherwise  than  by  way  of  execution, 
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for  an  order  that  I  [or  we]  may  be  at  liberty  to  proceed  to  the  enforce- 
ment of  the  judgment  [or  order]  given  [or  made]  against  you  the 
Defendant  in  this  action  [or  matter]  on  the  day  of 

for  the  payment  of  the  sum  of  £  and  £  costs, 

by  (state  the  proceedings  which  the  applicant 

desires  to  take)} 
and  for  an  order  providing  for  the  costs  of  the  application. 

Dated  this  day  of 

Plaintiff, 
[or 

Plaintiff's  Solicitor.] 
To  the  Registrar  of  the  Court,  and 

To  the  Defendant  (naming  him). 

Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  on  or  the  enforcement  of  the  judgment  or  order  in  question 
if  the  Court  is  of  opinion  that  you  the  Defendant  are  unable  im- 
mediately to  make  the  payment  thereby  directed  by  reason  of 
circumstances  attributable  directly  or  indirectly  to  the  present  war. 
It  is  for  you  to  attend  in  person  or  by  your  solicitor  at  the  time 
and  place  above-mentioned  and  show  this  to  the  Court  if  it  is  the  case. 

(2-) 

Where  judgment  or  order  not  yet  given  or  made. 

The  Courts  (Emergency  Powers)  Act,  1914. 

In  the  County  Court  of  holden  at 

No.  of  Plaint. 
Between 
A.  B.,  Plaintiff, 

and 
C.   D.,  Defendant, 

Take  Notice,  that  on  the  entry  of  any  judgment  or  the  making 
or  any  order  in  this  action  [or  matter]  for  the  payment  or  recovery  of 
a  sum  of  money  by  or  from  you  the  Defendant  I  [or  we]  intend  without 
any  further  notice  to  apply  to  the  Court  under  the  Courts  (Emergency 
Powers)  Act,  1914,  for  leave  to  proceed  to  execution  on  or  otherwise 
for  the  enforcement  of  such  judgment  or  order, 
and  for  an  order  providing  for  the  costs  of  the  application. 

[Or,  where  a  default  summons  has  been  issued,  and  notice  of 
intention  to  defend  has  not  been  given,  or  leave  to  defend  has  not  been 
obtained* 

Take  Notice,  that  I  [or  we]  intend  to  apply  to  the  Court  at  the 

office  of  the  Registrar  situate  at  on  the 

day  of  at  the  hour  of  in  the 
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noon,  to  have  judgment  entered  up  in  this  action.  And 
further  Take  Notice  that  I  [or  -we]  intend  at  the  time  and  place 
above-mentioned  to  apply  without  any  further  notice  to  the  Court 
under  the  Courts  (Emergency  Powers)  Act,  1914,  for  leave  to  proceed 
to  execution  on  or  otherwise  for  the  enforcement  of  such  judgment, 
and  for  an  order  providing  for  the  costs  of  the  application.] 

Dated  this  day  of 

Plaintiff, 
[or 

Plaintiff's  Solicitor.] 
To  the  Begistrar  of  the  Court,  and 

To  the  Defendant  (naming  Mm). 

Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent  execu- 
tion on  or  the  enforcement  of  any  judgment  or  order  which  may  be 
entered  or  made  against  you  the  Defendant  in  this  action  [or  matter] 
if  the  Court  is  of  opinion  that  you  are  unable  immediately  to  make 
the  payment  thereby  directed  by  reason  of  circumstances  attributable 
directly  or  indirectly  to  the  present  war.  It  is  for  you  to  attend 
in  person  or  by  your  solicitor  at  the  time  and  place  above-mentioned 
and  show  this  to  the  Court  if  it  is  the  case. 


Form  II. 


Summons  under  Paragraph  (&). 


[Not  to  be  printed,  but  to  be  used  as  a  Precedent^ 

In  the  County  Court  of  holden  at 

In  the  matter  of  the  Courts  (Emergency  Powers)  Act,  1914. 
To 
of 

Take  Notice,  that  you  are  hereby  summoned  to  attend  this  Court 
[or  if  the  application  is  intended  to  be  made  to  the  Begistrar, 
at  the  office  of  the  Registrar  of  this  Court  situate  at  J 

on  the  day  of 

at  the  hour  of  in  the 

noon,  on  the  hearing  of  an  application  on  the  part  of 
of  that  notwithstanding  the  provisions  of  section   1, 

sub-section  1  (6),  of  the  above-mentioned  Act  the  applicant  may  be 
at  liberty  to  exercise  the  following  remedy  for  the  purpose  of  enforcing 
the  payment  or  recovery  of  a  sum  of  money  due  from  you  to  the 
said  [or  in  default  of  the  payment  or  re- 

covery of  a  sum  of  money  due  from  you  to  the  said  ], 

z 
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that  is  to  say : 

[here  state  the  remedy  which  the  applicant  desires  to  enforce,  accord- 
ing  to    examples   in    Schedule] 
and  for  an  order  providing  for  the  costs  of  the  application. 

Dated  this  day  of 

By  the  Court 

Registrar. 

Note. — The  Courts  (Emergency  Powers)  Act,  1914,  provides  that 
during  its  operation  certain  remedies  for  the  payment  or  recovery  of 
money,  or  in  default  of  the  payment  or  recovery  of  money  (including 
the  remedy  above-mentioned),  shall  not  be  enforced  except  upon  appli- 
cation to  the  Court,  and  that  if  on  any  such  application  the  Court 
is  of  opinion  that  time  should  be  given  to  the  person  liable  to  make 
the  payment  on  the  ground  that  he  is  unable  immediately  to  make 
the  payment  by  reason  of  circumstances  attributable  directly  or 
indirectly  to  the  present  war  the  Court  may,  in  its  absolute  dis- 
cretion, after  considering  all  the  circumstances  of  the  case  and  the 
position  of  all  the  parties,  by  order  defer  the  operation  of  any  such 
remedies  for  such  time  and  subject  to  such  conditions  as  the  Court 
thinks  fit. 

If  you  desire  to  take  advantage  of  the  Act  you  should  attend  in 
person  or  by  your  Solicitor  at  the  time  and  place  above-mentioned 
and  satisfy  the  Court  that  your  inability  to  pay  is  due  to  such  cir- 
cumstances. 

If  you  do  not  attend  either  in  person  or  by  your  solicitor  at  the 
time  and  place  above-mentioned  such  order  will  be  made  and  pro- 
ceedings taken  as  the  Court  may  think  just  and  expedient. 


Schedule. 


(a)  That  the  said  may  be  at  liberty 

to  levy  a  distress  for  rent  amounting  to 
due  from  you  to  him  on  premises  situate  at 
and  known  as  ;  or 

(b)  that  the  said  may  be  at  liberty 

to  take,  resume,  or  enter  into  possession  of  certain  chattels 
held  by  you  under  a  hire-purchase  agreement  made  be- 
tween the  said  and  you  the  said 
;  or 

(c)  that  the  said  may  be  at  liberty 

to  resume  or  enter  into  possession  of  certain  property 
situate  at  ;   or 

(d)  that  the  said  may  be  at  liberty 

to  exercise  his  right  of  re-entry  on  certain  property  situate 
at  and  held  by  you  under  him ;   or 
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(e)  that  the  said  may  be  at  liberty 

to  foreclose  on  or  to  realise  a  security  for  the  sum  of 
£  given  by  you  to  the  said  ;  or 

(/)  that  the  said  may  be  at  liberty 

to  forfeit  a  deposit  of  £  made  under  a  con- 

tract made  between  him  and  you  (state  nature  of  contract) 

(gr)  that  the  said  may  be  at  liberty 

to  enforce  the  lapse  of  a  certain  policy  of  insurance  for 
the  sum  of  £  granted  to  you  by  the  said 

[or  as  the  case  may  be]. 
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County  Courts. 

[Rules  in  lieu  of  those  Gazetted  on  the  9th  instant.] 

Additional  Rules,  dated  October  15th,  1914,  made  by  the  Lord 
Chancellor  for  the  County  Courts  pursuant  to  the  Courts 
(Emergency  Powers)  Act,  1914  (4  &  5  Geo.  5,  c.  78). 

The  following  Rules  under  the  Courts  (Emergency  Powers)  Act, 
1914,  shall  apply  to  the  County  Courts,  in  addition  to  the  Courts 
(Emergency  Powers)  Rules,  1914  (herein  called  the  principal  Rules). 

These  Rules  shall  be  read  and  construed  with  the  principal  Rules, 
which  shall,  as  regards  the  County  Courts,  have  effect  subject  to  the 
modifications  thereof  contained  in  these  Rules ;  and  expressions  used 
herein  shall  have  the  same  meaning  as  in  those  Rules. 

These  Rules  shall  come  into  force  on  the  15th  day  of  October, 
1914. 

The  directions  to  County  Courts  issued  under  the  Act,  and  dated 
the  11th  and  17th  days  of  September,  1914,  are  hereby  annulled, 
without  prejudice  to  anything  already  done  thereunder ;  and  these 
Rules  shall  apply  to  all  proceedings  pending  under  the  said  directions 
on  the  day  when  these  Rules  come  into  force. 

1.  Where  a  creditor  desires  to  apply  under  paragraph  (a)  for 
leave  to  proceed  to  the  enforcement  of  any  judgment  or  order  by 
means  of  an  order  of  commitment  under  the  Debtors  Act,  1869,  he 
may  issue  a  judgment  summons  as  heretofore,  and  the  issue  of  such 
summons  shall  be  deemed  to  be  an  application  made  by  summons 
within  the  meaning  of  paragraph  1  of  Rule  3  of  the  principal  Rules. 

Provided  that  there  shall  be  appended  to  such  summons  and 
served  therewith  a  notice  in  the  form  in  the  Appendix  hereto. 

Paragraph  1  of  Rule  2  of  the  principal  Rules  shall  not  apply  to 
any  case  in  which  a  creditor  desires  to. issue  a  judgment  summons 
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under  Eule  29  or  Rule  30  of  Order  XXV.  of  the  County  Court  Rules 
in  a  Court  other  than  the  Court  in  which  the  judgment  or  order  was 
obtained. 

2.  In  the  application  of  Rule  3  of  the  principal  Rules  to  applica- 
tions to  the  County  Courts  for  leave  to  proceed  to  execution  on  or 
otherwise  to  the  enforcement  of  judgments  or  orders  (otherwise  than 
by  way  of  judgment  summons),  the  word  "  summons  "  shall  mean 
"interlocutory  application." 

3.  Applications  under  paragraph  1  of  Rule  3  of  the  principal 
Rules  for  leave  to  issue  execution  against  goods  may  be  made  to  the 
registrar  in  accordance  with  paragraph  3  of  Rule  5  of  those  Rules. 

An  application  under  paragraph  2  of  the  said  Rule  for  leave  to 
issue  execution  against  goods  made  at  the  time  of  the  making  of  the 
judgment  or  order  may,  where  the  judgment  or  order  is  made  by 
the  registrar,  be  made  to  him  in  accordance  with  paragraph  3  of 
Rule  5. 

Any  other  application  under  paragraph  (a)  not  in  these  Rules 
provided  for  shall  be  made  to  the  judge. 

4.  A  summons  issued  under  paragraph  2  of  Rule  5  shall  be 
served  on  every  person  affected  thereby  four  clear  days  at  least 
before  the  day  fixed  for  the  hearing  of  the  summons,  unless  the  judge 
or  registrar  gives  leave  for  shorter  service.  Service  shall  be  effected 
in  accordance  with  the  County  Court  Rules  as  to  the  service  of  notice 
of  an  interlocutory  application. 

5.  The  forms  in  the  Appendix  hereto,  with  such  modifications  as 
may  be  necessary,  shall  be  used  for  notices  of  applications  to  and 
summonses  issued  by  the  County  Courts,  in  lieu  of  the  forms  in  the 
schedule  to  the  principal  Rules.  Every  such  notice  or  summons 
shall  have  appended  thereto  a  note  in  the  form  in  the  said  Appendix. 

6.  A  notice  of  an  application,  or  a  summons  (other  than  a  judg- 
ment summons),  shall  be  prepared  by  the  applicant  and  filed  with 
the  registrar,  with  as  many  copies  as  there  are  parties  to  be  served ; 
and  the  registrar  shall  examine,  complete,  seal,  and  where  necessary 
sign  the  same,  and  shall,  where  notice  of  an  application  under 
paragraph  (a.)  is  pursuant  to  Rule  3  of  the  principal  Rules  or  to 
Rule  1  of  these  Rules  to  be  served  with  the  original  or  judgment 
summons,  annex  the  copy  of  the  notice  to  the  copy  summons  for 
service,  and  shall  in  any  other  case  return  the  copies  of  the  notice 
or  summons  to  the  applicant  for  service. 

7.  An  order  giving  leave  to  proceed  under  paragraph  (a),  if 
made  pursuant  to  paragraph  2  of  Rule  3  of  the  principal  Rules  at 
the  time  of  the  making  of  the  judgment  or  order,  shall  be  entered 
in  the  minute  book  and  be  included  in  the  judgment  or  order. 

In  any  other  case,  where  an  order  is  made  under  either  paragraph 
(a)  or  paragraph  (6),  the  registrar  shall  make  a  note  of  the  order 
on  the  application  or  summons,  but  no  order  need  be  drawn  up  or 
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served  unless  the  Court  so  directs.  If  the  Court  so  directs,  an  order 
shall  be  prepared  and  sealed  by  the  registrar  and  delivered  to  the 
bailiff,  -who  shall  within  twenty-four  hours  send  the  same,  by  post 
or  otherwise,  to  the  party  against  whom  the  order  is  made ;  but  it 
shall  not  be  necessary  for  the  party  in  whose  favour  it  is  made  to 
prove,  previously  to  taking  proceedings  thereon,  that  it  was  posted 
or  reached  the  opposite  party. 

8.  Where  process  is  issued  by  or  any  proceeding  taken  in  the 
Court  pursuant  to  any  order  made  under  either  paragraph  (a)  or 
paragraph  (6),  it  shall  be  stated  on  the  face  of  the  process  or  pro- 
ceeding that  it  is  issued  or  taken  by  leave  of  the  Court. 

The  15th  day  of  October,  1914. 

Haldane,  C. 


APPENDIX. 


Form  I. 


The  Courts  (Emergency  Powers)-  Act,  1914. 

Notice  of  Application  for  leave  to  proceed  to  execution  on  or  other- 
wise for  the  enforcement  of  a  judgment  or  an  order  under 
paragraph  (a). 

(1.) 

Notice  to  be  annexed  to  and  served  with  Judgment  Summons. 

The  Courts  (Emergency  Powers)  Act,  1914. 


In  the 

County 

Court  of 

holden  at 

Between 

No.   of  Plaint. 
No.  of  J.  S. 

A.  B., 

and 

Plaintiff, 

G.  D., 

Defendant. 

Take  Notice,  that  on  the  hearing  of  the  judgment  summons  to 
which  this  notice  is  annexed  I  [or  we]  intend  without  further  notice 
to  apply  to  the  Court  under  the  Courts  (Emergency  Powers)  Act, 
1914,  for  leave  to  proceed  to  the  enforcement  of  the  judgment  [or 
order]  given  [or  made]  against  you  the  Defendant  in  the  above- 
mentioned  action  [or  matter]  on  the  day  of  , 
by  means  of  an  order  committing  you  the  Defendant  to  prison  for 
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your  default  in  payment  of  the  sum  of  £  payable  in  pursuance 

of  the  said  judgment  [or  order],  and  for  an  order  providing  for  the 
costs  of  the  application. 

Dated  this  day  of 

Plaintiff. 

[or 


To  the  Registrar  of  the  Court,  and 
To  the  Defendant  [naming  him\. 


Plaintiff's  Solicitor.] 


Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  on  or  the  enforcement  of  the  judgment  [or  order]  in  question 
if  the  Court  is  of  opinion  that  you  the  Defendant  are  unable  immedi- 
ately to  make  the  payment  thereby  directed  by  reason  of  circum- 
stances attributable  directly  or  indirectly  to  the  present  war. 

If  this  is  the  case,  or  if  you  have  any  other  cause  to  show  why 
an  order  committing  you  to  prison  should  not  be  made,  you  should 
attend  the  Court  at  the  time  and  place  mentioned  in  the  judgment 
summons  and  show  cause  accordingly. 


(2-) 

Notice  of  Application  for  leave  to  proceed  (otherwise  than  by  way  of 
judgment  summons)  where  judgment  or  order  already  given  or 
made. 

The  Courts  (Emergency  Powers)  Act,  1914. 


In  the  County  Court  of 

holden   at 

Between 

No.    of   Plaint. 

A.  B., 

and 

Plaintiff. 

C.  D., 

Defendant. 

Take  Notice,  that  I  [or  we]  intend  to  apply  under  the  Courts 
(Emergency  Powers)  Act,  1914,  to  the  Court  [where  application  is 
intended  to  be  made  to  the  Registrar  at  his  office,  add,  at  the  office 
of  the  Registrar  situate  at  ]  on 

the  day  of  at  the 

hour  of  in  the 

noon,  for  an  order  that  I  [or  we]  may  be  at  liberty  to  proceed  to 
execution  on  the  judgment  [or  order]  given  [or  made]  against  you 
the  Defendant  in  this  action  [or  matter]  on  the  day  of 

,  for  the  payment  of  the  sum  of  £ 
and  £  costs 

[or,  if  the  application  is  for  the  enforcement  of  the  judgment  or 
order  otherwise  than  by  way  of  execution, 
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for  an   order  that  I   [or  we]  may  be  at  liberty  to  proceed  to  the 
enforcement  of  the  judgment  [or  order" 
the  Defendant  in  this  action  [or  matter^ 

for  the  payment  of  the  sum  of  £  and 

<£  costs,  by  (state  the  proceeding  which  the 

applicant  desires  to  take)] 


given  [or  made]  against  you 
on  the  day  of 


and  for  an  order  providing  for  the  costs  of  the  application. 
Dated  this  day  of 

Plaintiff. 

Plaintiff's  Solicitor], 


[or 


To  the  Kegistrar  of  the  Court,  and 
To  the  Defendant  [naming  him]. 

Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  on  or  the  enforcement  of  the  judgment  [or  order]  in  question 
if  the  Court  is  of  opinion  that  you  the  Defendant  are  unable  immedi- 
ately to  make  the  payment  thereby  directed  by  reason  of 
circumstances  attributable  directly  or  indirectly  to  the  present  war. 
It  is  for  you  to  attend  in  person  or  by  your  solicitor  at  the  time 
and  place  above  mentioned  and  show  this  to  the  Court  if  it  is  the 
case. 

(S.) 

Notice  of  Application  for  leave  to  proceed  where  judgment  or  order 
not  yet  given  or  made. 

The  Courts  (Emergency  Powers)  Act,  1914. 

In  the  County  Court  of 
holden  at  No.  of  Plaint. 

Between 
A.   B.,  Plaintiff. 

and 
G.  D.,  Defendant. 

Take  Notice,  that  on  the  entry  of  any  judgment  or  the  making 
of  any  order  in  this  action  [or  matter]  for  the  payment  or  recovery 
of  a  sum  of  money  by  or  from  you  the  Defendant  I  [or  we]  intend 
without  any  further  notice  to  apply  to  the  Court  under  the  Courts 
(Emergency  Powers)  Act,  1914,  for  leave  to  proceed  to  execution  on 
or  otherwise  to  the  enforcement  of  such  judgment  or  order, 

and  for  an  order  providing  for  the  costs  of  the  application. 

[Or,  where  a  default  summons  has  been  issued,  and  notice  of 
intention  to  defend  has  not  been  given,  or  leave  to  defend  has  not 
been  obtained, 


344  STATUTES,  RULES   OF   COURT,  &c. 

Take  Notice,  that  I  [or  we]  intend  to  apply  to  the  Court  at  the 
office  of  the  Registrar  situate  at  on 

the  day  of  at  the  hour  of 

in  the  noon, 

to  have  judgment  entered  up  in  this  action. 

And  further  take  Notice  that  I  [or  we]  intend  at  the  time  and 
place  above  mentioned  to  apply  without  any  further  notice  to  the 
Court  under  the  Courts  (Emergency  Powers)  Act,  1914,  for  leave  to 
proceed  to  execution  on  or  otherwise  to  the  enforcement  of  such 
judgment,  and  for  an  order  providing  for  the  costs  of  the  application.] 

Dated  this  day  of 

Plaintiff. 

[or 


Plaintiff's  Solicitor.] 


To  the  Registrar  of  the  Court,  and 
To  the  Defendant  [naming  him]. 


Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  on  or  the  enforcement  of  any  judgment  or  order  which 
may  be  entered  or  made  against  you  the  Defendant  in  this  action  [or 
matter]  if  the  Court  is  of  opinion  that  you  are  unable  immediately 
to  make  the  payment  thereby  directed  by  reason  of  circumstances 
attributable  directly  or  indirectly  to  the  present  war.  It  is  for 
you  to  attend  in  person  or  by  your  solicitor  at  the  hearing  of  this 
action  [or  matter]  [or  at  the  time  and  place  above  mentioned]  and 
show  this  to  the  Court  if  it  is  the  case. 


Form  II. 


SUMMONS    UNDER   PARAGRAPH  (6). 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
In  the  County  Court  of  holden  at 

In  the  matter  of  the  Courts  (Emergency  Powers)  Act,  1914. 

To 

of 

Take  Notice,  that  you  are  hereby  summoned  to  attend  this  Court 
[or  if  the  application  is  intended  to  be  made  to  the  Registrar,  at 
the  office  of  the  Registrar  of  this  Court  situate  at  ]  on 

the  day  of  at  the  hour 

of  in  the  noon,  on  the  hearing  of  an  application 

on  the  part  of  of  that 
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notwithstanding  the  provisions  of  Section  1,  sub-section  1  (6),  of  the 
above-mentioned  Act  applicant  may  be  at  liberty  to  exercise  the 
following  remedy  for  the  purpose  of  enforcing  the  payment  or 
recovery  of  a  sum  of  money  due  from  you  to  the  said 
\or  in  default  of  the  payment  or  recovery  of  a  sum  of  money  due 
from  you  to  the  said  ],  that  is  to  say  : 

\here  state  the   remedy   which   the   applicant   desires   to   enforce, 
according  to  examples  in  Schedule] 

and  for  an  order  providing  for  the  costs  of  the  application. 

Dated  this  day  of 

By  the  Couri^ 

Kegistrar. 

Note. — The  Courts  (Emergency  Powers)  Act,  1914,  provides  that 
during  its  operation  certain  remedies  for  the  payment  or  recovery 
of  money,  or  in  default  of  the  payment  or  recovery  of  money  (includ- 
ing the  remedy  above  mentioned),  shall  not  be  enforced  except  upon 
application  to  the  Court,  and  that  if  on  any  such  application  the 
Court  is  of  opinion  that  time  should  be  given  to  the  person  liable 
to  make  the  payment  on  the  ground  that  he  is  unable  immediately 
to  make  the  payment  by  reason  of  circumstances  attributable  directly 
or  indirectly  to  the  present  war  the  Court  may,  in  its  absolute  dis- 
cretion, after  considering  all  the  circumstances  of  the  case  and  the 
position  of  all  the  parties,  by  order  defer  the  operation  of  any  such 
remedies  for  such  time  and  subject  to  such  conditions  as  the  Court 
thinks  fit. 

If  you  desire  to  take  advantage  of  the  Act  you  should  attend  in 
person  or  by  your  solicitor  at  the  time  and  place  above  mentioned 
and  satisfy  the  Court  that  your  inability  to  pay  is  due  to  such 
circumstances. 

If  you  do  not  attend  either  in  person  or  by  your  solicitor  at  the 
time  and  place  above  mentioned  such  order  will  be  made  and  pro- 
ceedings taken  as  the  Court  may  think  just  and  expedient. 


Schedule. 


(a)  That  the  said  may  be  at  liberty  to  levy  a 

distress  for  rent  amounting  to  due  from  you 

to  him  on  premises  situate  at  and 

known  as  ;  or 

(b)  that  the  said  may  be  at  liberty  to  take, 

resume,  or  enter  into  possession  of  certain  chattels  held  by 
you  under  a  hire-purchase  agreement  made  between  the 
said  and  you  the  said  ;   or 

(c)  that  the  said  may  be  at  liberty  to  resume 

or  enter  into  possession  of  certain  property  situate   at 
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(d)  that  the  said  may  be  at  liberty  to  exercise 

bis    right   of    re-entry  on    certain    property    situate    at 
and  held  by  you  under  him ;  or 

(e)  that  the  said  may  be  at  liberty  to>  foreclose 

on  or  to  realise  a  security  for  the  sum  of  £  given 

by  you  to  the  said  ;   or 

(f)  that  the  said  may  be  at  liberty  to  forfeit  a 

deposit  of  £  made  under  a  contract  made 

between  him  and  you  (state  nature  of  contract)  ; 

or 

(g)  that  the  said  may  be  at  liberty  to  enforce 

the  lapse  of  a  certain  policy  of  insurance  for  the  sum  of 
£  granted  to  you  by  the  said 

[or  as  the  case  may  6e.] 


COURTS    (EMERGENCY    POWERS),    IRELAND    PROCEDURE. 

Lord  Chancellor's  Office, 

Four  Courts,  Dublin, 

11th  September,  1914. 

Rules  made  by  the  Lord  Chancellor  of   Ireland  under  the  Courts 
(Emergency  Powers)  Acts,  1914. 

Definitions. 

1.  In  these  Rules — 

The  expression  "  the  Act "  means  the  Courts  (Emergency  Powers) 
Act,  1914; 

The  expressions  "  paragraph  (a)  "  and  "  paragraph  (6) "  mean 
respectively  paragraph  (a)  and  paragraph  (6)  of  sub-section 
(1)  of  section  one  of  the  Act;  , 

The  expression  "  creditor  "  means  any  person  who  has  obtained 
or  is  seeking  to  obtain  any  judgment  or  order  for  the  pay- 
ment or  recovery  of  a  sum  of  money  to  which  paragraph  (a) 
applies,  or  who  is  (apart  from  the  provisions  of  the  Act) 
entitled  to  enforce  any  of  the  remedies  mentioned  in  para- 
graph (6) ;  and  the  expression  "  debtor  "  has  a  corresponding 
meaning. 

The  expression  "  application  "  means  an  application  to  the  Court 
under  section  one  of  the  Act. 

Courts  by  which  Powers  under  Act  are  to  be  Exercised. 

2.  For  the  purposes  of  paragraph  (a)  the  Court  to  which  applica- 
tion is  made  shall  be  the  court  by  which  the  judgment  or  order  for  the 
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payment  or  recovery  of  a  sum  of  money  has  been  given  or  made 
or  in  which  it  is  being  sought. 

3.  For  the  purposes  of  paragraph  (6) — 

(1)  In  cases  where  any  action,  suit,  or  other  proceeding  (including 
any  action  in  ejectment  for  non-payment  of  rent)  shall  be  instituted 
by  a  creditor  (whether  as  landlord,  mortgagee,  or  otherwise)  to  obtain 
a  judgment,  decree  or  order  of  a  Court  of  appropriate  jurisdiction 
adjudging  him  entitled  to  any  such  right  or  remedy  as  is  mentioned 
in  paragraph  (6) — 

The  Court  to  which  application  is  made  shall  be  the  Court  in 
which  any  such  action,  suit  or  proceeding  shall  be  instituted  or  is 
being  heard. 

(2)  In  cases  where  a  creditor  intends  to  exercise  any  remedy 
mentioned  in  paragraph  (6)  which  he  claims  to  be  entitled  to  exercise 
without  previously  instituting  any  action,  suit  or  proceeding  in  any 
Court  for  the  purpose  of  having  his  right  thereto  adjudicated  upon — 

The  Court  to  which  application  is  to  be  made  may  be — 

(a)  in  any  case,  the  High  Court; 

(6)  alternatively,  in  cases  where  the  value  of  the  subject-matter 
(as  hereinafter  defined)  of  the  application  does  not  exceed 
one  hundred  pounds,  the  County  Court;  and 

(c)  as  a  further  alternative,  in  the  case  of  distress  for  rent  where 
the  aggregate  rent  payable  under  the  lease  or  contract  of 
tenancy  under  which  the  rent  sought  to  be  distrained  for  is 
claimed  would  not  exceed  the  rate  of  £15  a  year  if  the 
letting  continued  for  a  year,  or  in  cases  where  it  is  sought 
to  enforce  either  the  lapse  of  a  policy  to  which  sub-section 
(1)  of  section  one  of  the  Act  applies,  or  a  hire-purchase 
agreement  the  original  liability  on  which  does  not  exceed 
twenty  pounds,  a  Court  of  Summary  Jurisdiction. 

(3)  For  the  purposes  of  this  Rule,  the  value  of  the  subject-matter 
of  an  application  shall  be  deemed  to  be — 

in  the  case  of  an  application  for  leave  to  levy  distress,  the  amount 

for  which  distress  is  proposed  to  be  levied ; 
in  the  case  of  an  application  for  leave  to  take,  resume,  or  enter 

into  possession  of  any  property,  or  to  exercise  any  right  of 

re-entry,  including  cases  of  recovery  or  possession  of  land 

for  non-payment  of  rent,  the  amount  of  the  sum  or  rent 

sought  to  he  recovered  ; 
in  the  case  of  an  application  for  leave  to  foreclose,  or  realise 

any  security,  the  amount  of  the  principal  sum  secured ; 
in  the  case  of  an  application  for  leave  to  forfeit  any  deposit,  the 

total  amount  payable  in  respect  of  which  the  deposit  has 

been  made;   and 
in  the  case  of  an  application  for  leave  to  enforce  the  lapse  of  a 

policy  of  insurance  to  which  sub-section  (1)  of  section  one 

of  the  Act  applies,  the  amount  ultimately  recoverable  under 

the  policy. 
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(4)  Applications  shall,  in  the  absence  of  special  circumstances,  be 
made  to  a  County  Court  or  to  a  Court  of  Summary  Jurisdiction,  as 
the  case  may  be,  where  application  to  such  a  Court  is  permitted  by 
this  Rule. 

The  Court  may  order  any  increased  costs  occasioned  by  disregard 
of  this  sub-rule  to  be  borne  by  the  applicant. 

Where  an  application  is  made  to  the  High  Court  which  in  the 
opinion  of  that  Court  ought  to  have  been  made  to  a  County  Court 
or  to  a  Court  of  Summary  Jurisdiction,  the  case  may,  if  thought  fit, 
be  remitted  or  transferred  to  the  proper  Court;  and  where  an  applica- 
tion is  made  to  a  County  Court  which  in  the  opinion  of  that  Court 
ought  to  have  been  made  to  a  Court  of  Summary  Jurisdiction,  the 
County  Court  may  remit  or  transfer  the  case  to  a  Court  of  Summary 
Jurisdiction. 


Mode  of  Application  under  Paragraph  (a). 

4. — (1)  In  cases  under  paragraph  (a)  when  a  judgment  or  order 
has  been  already  made  application  shall  be  made  as  follows  : — 

To  the  High  Court  by  summons,  to  be  served  at  such  time  and 
in  such  manner  and  to  be  dealt  with  according  to  such 
practice  generally  as  may  be  in  conformity  with  the  practice 
of  the  Court,  or  division  of  the  Court,  in  question. 

To  the  County  Court  by  notice  of  motion  to  be  served  upon 
the  debtor  in  the  manner  prescribed  for  the  service  of  notices 
by  the  County  Courts  (Ireland)  Orders,  1890,  or  any  amend- 
ment thereof,  three  clear  days  before  the  first  day  of  the 
session  in  the  place  at  which  such  application  is  to  be  heard 
unless  the  County  Court  shall,  in  any  case  where  special 
circumstances  in  the  opinion  of  the  Court  exist,  permit  such 
other  service  as  shall  appear  just  to  such  Court. 

To  a  Court  of  Summary  Jurisdiction  by  a  summons  to  be  served 
in  the  manner  and  within  the  time  prescribed  for  the  service 
of  ordinary  summonses  to  said  Court. 

Every  such  summons  or  notice  shall  be  entitled  in  the  matter  of 
the  action  or  proceeding  in  which  such  judgment  or  order  has  been 
made,  and  of  "  The  Courts  (Emergency  Powers)  Act,  1914,"  and  the 
substance  of  the  proposed  application  and  the  time  and  place  of 
making  same  having  been  stated  therein,  there  shall  be  appended 
to  every  such  summons  or  notice  the  note  in  Form  I.  in  the  Schedule 
to  these  Rules. 

(2)  In  cases  under  paragraph  (a)  where  no  judgment  or  order  has 
been  already  made,  application  may  toe  made  at  the  time  of  the  making 
of  the  judgment  or  order  without  any  summons  :  Provided  that  unless 
the  debtor  is  actually  present  by  himself  or  his  solicitor  at  the  time 
of  the  making  of  the  judgment  or  order  such  application  shall  not 
be  entertained  unless  the  creditor  shall  have  served  on  the  debtor, 
in  accordance  with  the  practice  of  the  Court  in  question  as  to  the 
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service  of  summonses,  a  notice  of  intention  to  make  the  application, 
which  shall  be  in  the  form  or  to  the  effect  set  out  in  Form  II.  in  the 
Schedule  to  these  Rules. 

(3)  Any  such  notice  as  in  sub-rule  (2)  of  this  Rule  mentioned 
may  be  served  either  with  the  writ,  civil  bill,  summons  or  other 
document  originating  the  proceedings  or  at  any  later  time  not  being 
less  than  two  clear  days  before  the  making  of  the  judgment  or  order 
unless  in  any  case  the  Court  shall  otherwise  order. 

(4)  The  practice  of  the  Court  in  question  as  to  the  time  and  place 
and  method  of  service  and  as  to  substituted  service  and  otherwise 
shall  apply  to  the  service  of  a  notice  under  this  Rule  as  if  such  notice 
were  a  summons. 


Mode  of  Application  under  Paragraph  (6). 

5. — (1)  (a).  In  cases  to  which  sub-rule  (1)  of  Rule  3  aforesaid 
applies,  an  application  for  leave  to  execute  or  otherwise  enforce  any 
judgment,  decree  or  order  therein  mentioned  may  be  made  by  the 
creditor  at  the  time  of  making  such  judgment,  decree  or  order, 
without  any  summons  or  notice,  if  the  Debtor  shall  then  be  actually 
present  by  himself  or  his  solicitor,  but  otherwise  no  such  application 
shall  be  entertained  at  the  time  aforesaid,  unless  the  Creditor  shall 
have  previously  served  upon  the  Debtor,  in  accordance'  with  the 
practice  of  the  Court  in  question  as  to  the  service  of  summonses 
or  notices,  a  notice  of  intention  to  make  the  application,  which  shall 
be  in  the  form  or  to  the  effect  set  out  in  Form  II.  in  the  Schedule 
to  these  Rules,  and  may  be  served  with  the  writ,  civil  bill,  summons 
or  other  document  originating  the  proceedings  or  at  any  later  time 
not  being  less  than  two  clear  days  before  the  making  of  the  judgment 
decree  or  order,  unless  in  any  case  the  Court  shall  otherwise  order. 

(6)  If  such  application  is  not  made  until  after  the  making  of  such 
judgment,  decree  or  order  as  aforesaid,  the  mode  and  form  of  applica- 
tion shall  mutatis  mutandis  be  that  prescribed  by  Rule  i  (1)  hereof. 

(2)  In  cases  to  which  sub-rule  (2)  of  Rule  3  applies  :  — 

Applications  if  made  to  the  High  Court — 

(a)  Shall  be  made  by  way  of  originating  summons  and  shall  be 
dealt  with  in  chambers  in  accordance  with  the  practice  of 
the  division  of  the  High  Court  in  which  the  application  is 
made,  but  any  such  application  may  be  adjourned  into 
court  at  any  stage  of  the  proceedings  or  during  the 
hearing. 

(6)  Application  shall  be  to  the  Division  of  the  High  Court  which 
ordinarily  deals  with  subject-matters  similar  to  the  subject- 
matter  of  the  application.  Any  application  made  in  con- 
travention of  this  sub-rule  may  be  remitted  to  the  proper 
division,  but  may,  if  it  is  thought  fit,  notwithstanding 
anything  in  this  sub-rule,  be  dealt  with  by  the  division  in 
which  it  is  made. 


350  STATUTES,   RULES   OF  COURT,  &c. 

(c)  The  debtor  shall  not  be  required  to  enter  any  appearance  to 

any  such  originating  summons  as  aforesaid,  and  service  of 
same  shall  be  made  as  in  the  case  of  summonses  other 
than  originating  summonses  under  Order  54,  Rule  5  of 
the  Rules  of  the  Supreme  Court  (Ireland)  1905. 

(d)  Any  originating  summons  under  this  rule  shall  be  in  the 

form  or  to  the  effect  of  Form  III.  in  the  Schedule  to  these 
Rulesi.  In  particular  it  shall  have  a  note  as  to  the  effect 
of  the  Act  subjoined  to  it  in  the  form  or  to  the  effect 
shown  in  Form  III. 

Application  if  made  to  the  County  Court :  — 

(a)  Shall  be  heard  at  the  ordinary  sittings  of  the  County  Court 
for  each  division  of  the  County  or  of  the  Recorder's  Court 
for  a  County  Borough. 

(6)  Every  such  application  shall  be  made  in  "the  division  of  the 
County  where  the  Debtor  resides  unless  the  Judge  shall 
otherwise  direct  on  being  satisfied  that  same  can  be  more 
conveniently  heard  in  any  other  division. 

(c)  Every  such  application  shall  be  grounded  on  an  originating 

notice  entitled  in  the  matter  of  "  The  Courts  (Emergency 
Powers)  Act,  1914,"  in  the  form  or  to  the  effect  set  out 
in  Form  IV.  in  the  Schedule  to  these  Rules. 

(d)  A  copy  of  such  originating  notice  shall  be  served  upon  the 

Debtor  therein  named  not  less  than  six  clear  days  before 
the  first  day  of  the  sessions  in  the  place  in  which  such 
application  is  to  be  heard.  Such  service  may  be  effected 
by  any  of  the  modes  prescribed  or  allowed  by  the  rules  of 
the  County  Court  for  the  service  of  an  equity  or  ordinary 
civil  bill,  and  the  original  and  a  copy  of  every  such 
originating  notice  shall  be  lodged  with  the  Clerk  of  the 
Peace  in  his  office  on  or  before  the  date  prescribed  for 
the  entering  of  civil  bills  for  the  sessions  mentioned  in 
such  notice. 

.  Applications  if  made  to  a  Court  of  Summary  Jurisdiction — 

Shall  be  made  by  means  of  a  summons  entitled  in  the  matter 
of  "  The  Courts  (Emergency  Powers)  Act,  1914,"  and  shall 
be  served  and  dealt  with  by  the  Court  according  to  its 
ordinary  practice  as  far  as  applicable. 

There  shall  be  appended  to  every  such  summons  a  note  stating 
the  effect  of  the  Act  in  terms  similar  to  those  of  the  Note 
appended  to  Form  III.  in  the  Schedule  to  these  Rules. 


Proceedings  in  Bankruptcy. 

6.  In  all  cases  where  a  petition  in  bankruptcy  has  been  presented 
under  sub-section  6  of  section  21  of  the  Bankruptcy  (Ireland)  Amend- 
ment Act,  1872,  no  adjudication  shall  be  made  until  the  expiration 
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of  seven  clear  days  after  the  service  of  notice  by  the  petitioning 
creditor  on  the  debtor  of  the  presentation  of  such  petition,  such 
notice  to  be  in  Form  V.  to  the  Schedule  hereto  or  to  the  like  effect. 
And  the  debtor  shall  be  entitled  before  the  expiration  of  said  period 
to  apply  to  the  court  to  stay  further  proceedings  on  satisfying  the 
court  that  he  is  entitled  to  relief  under  the  Act. 

7.  Every  application  under  Rule  6  and  all  other  applications  made 
under  the  Act  to  a  Judge  sitting  in  bankruptcy  by  a  debtor  to  stay 
any  proceedings  to  which  the  Act  applies  shall  ordinarily  be  made 
by  motion  on  notice,  to  be  served  at  least  two  clear  days  before  the 
hearing  of  such  application,  or  may  be  made  at  any  time  summarily 
by  leave  of  the  Judge. 

8.  Service  of  any  notice  required  to  be  given  by  Rules  6  or  7 
may  be  effected  personally  on  the  opposite  party  or  his  agent  or  by 
prepaid  registered  letter  addressed  to  the  opposite  party  by  post 
at  his  usual  or  known  address. 


Evidence  in  support  of  Application. 

9.  It  shall  not  be  necessary  in  the  first  instance  for  a  creditor  to 
support  any  application  either  under  paragraph  (a)  or  under  para- 
graph (6)  by  any  affidavit  or  other  evidence  except  such  evidence,  if 
any,  as  may  be  required  to  show  the  nature  and  extent  of  the  relief 
required  by  him.  But  if  any  contest  arises  between  the  parties 
the  court  to  which  the  application  is  made  may  make  such  require- 
ments or  give  such  directions  as  to  evidence  on  the  part  of  either 
party  or  both  parties  as  the  case  shall  require. 

Power  to  hear  Cases  in  private. 

10.  The  court  may  at  any  stage  of  the  proceedings,  on  an  appli- 
cation under  the  Act,  order  that  the  case  shall  thenceforward  be  heard 
in  private. 

Power  to  require  Security. 

11.  The  conditions  on  which,  under  sub-section  (2)  of  section  1 
of  the  Act  a  court  may  stay  execution  or  defer  the  operation  of  any  of 
the  remedies  therein  referred  to,  may,  if  the  court  thinks  fit,  include 
the  giving  of  any  undertaking  or  the  deposit  in  court  or  otherwise  of 
any  securities  or  (in  the  case  of  the  High  Court  or  a  county  court)  the 
appointment  of  a  receiver  or  the  granting  of  an  injunction. 

Power  to  revoke  or  vary  Orders. 

12.  Any  order  made  under  the  Act  or  these  rules  may,  should  sub- 
sequent circumstances  render  it  just  so  to  do,  be  suspended,  dis- 
charged, or  otherwise  varied  or  altered  on  application  by  summons  to 
the  court  which  made  such  order. 
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Fees. 

13.  The  following  fees  shall  be  payable  under  these  Rules,  that 
is  to  say  :  — 

On  any  originating  summons  in  the  High  Court,  2s.  Od.  ;  on  any 

other  summons,  6d. 
On  any  originating  notice  in  a  county  court,  Is. 
On  any  summons  in  a  court  of  summary  jurisdiction,  6d. 

Provided  that  any  court  to  which  an  application  is  made  under 
the  Act  may  remit  or  excuse  in  whole  or  part  any  court  fees  paid  or 
payable  under  this  rule  in  respect  of  the  application. 

Ordinary  Practice  of  Court  to  be  followed. 

14.  The  proceedings  on  any  application  under  the  Act  shall,  so 
far  as  not  expressly  provided  for  by  these  Rules,  be  conducted  in 
accordance  with  the  ordinary  practice  of  the  court  to  which  the 
application  is  made  in  dealing  with  similar  matters. 

Costs. 

15.  The  costs  of  any  application  under  the  Act  shall  be  in  the 
absolute  discretion  of  the  court;  and  the  court  may,  if  it  thinks  fit, 
fix  the  amount  of  the  costs,  and  direct  that  they  shall  be  payable 
forthwith. 

Short  Title  and  Commencement. 

16.  These  Rules  may  be  cited  as  the  Courts  (Emergency  Powers) 
Rules,  1914,  and  shall  come  into  operation  forthwith. 

Dated  the  17th  of  September,  1914. 

Ignatius  J.  O'Brien,  C. 


SCHEDULE. 

Form  I, — Form  of  Note  to  be  appended  to  every  Summons  or  Notice 
required  to  be  served  upon  a  Debtor  by  Bules  4  (1)  (2) ;  5  (1). 

Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent  execu- 
tion on  or  enforcement  of  the  judgment  or  order  in  question  if  the 
Court  is  of  opinion  that  you  are  unable  immediately  to  make  payment 
to  satisfy  same  by  reason  of  circumstances  attributable  directly  or 
indirectly  to  the  present  war.  It  is  for.  you  to  show  this  to  the  Court, 
if  it  is  the  case,  by  appearing  personally,  or  by  being  professionally 
represented,  in  Court,  on  the  hearing  of  the  foregoing  application. 
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Form  II. — Form  of  Notice  under  Rules  4  (2)  and  5  (la). 

(Title  op  Proceedings.) 

Take  Notices  that  on  the  occasion  of  the  making  of  any  judgment 
or  order  herein  in  my  (our)  favour  against  you  to  which  section  1  of 
the  Courts  (Emergency  Powers)  Act,  1914,  applies,  I  (we)  intend 
to  make  without  further  notice  an  application  to  the  Court  under  said 
Act  for  leave  of  the  Court  to  proceed  to  execution  on  or  otherwise 
for  the  enforcement  of  any  such  judgment  or  order. 

Dated  this  day  of 

Signed  by  or  on  behalf  of  the  above-named  applicant. 


To  the  above-named  A.  B.,  of 
(The  Debtor). 

(Add  Note  in  Form  I.) 


Form  III. — Form  of  Originating  Summons  Eule  5   (2). 

In  the  High  Court  op  Justice  in  Ireland, 

Division. 
(If  in  Chancery  add 
the  name  of  Judge.) 

In   the  Matter  of    "  The   Courts   (Emergency   Powers)   Act,    1914." 

Let  A.  B.,  of  ,  attend  (if  in  Chancery  Division  add — 

"  at  the  chambers  of (name  of  judge)  at  the  time  specified  in  the 

margin  hereof  ")  (or  in  King's  Bench  Division  add — "  the  judge  in 
chambers  on  the  day  of  ,  at  o'clock  in  the 
forenoon  ")  at  the  Four  Courts,  Dublin,  on  the  hearing  of  an  applica- 
tion on  the  part  of  C.  D.,  of  ,  that  notwithstanding  the 
provisions  of  sec.  1,  sub-sec.  1  (6)  of  the  above-mentioned  Act  the 
applicant  may  be  at  liberty  to  exercise  the  following  remedy  for 
enforcing  the  payment  or  recovery  of  money  by  or  from  you  or  in 
default  of  such  payment  or  recovery  that  is  to  say  [may  be  at  liberty 
to  levy  a  distress  for  rent  amounting  to  £  on  property  situate 
at ;  or,  to  take,  resume  or  enter  into  possession  of  pro- 
perty situate  at ;  or,  to  forfeit  a  deposit  of  £ 

made  on  the  occasion  of  (state  the  nature  of  the  contract) ;  or,  as  the 
case  may  be]. 

Dated  day  of 

To 

A.  B.,  of 
1  A 
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This  summons  was  taken  out  by  ,  of  (registered  place  of 

business),    Solicitor   for   the    above-named    C.    D.,    who  resides    at 
;  or,  this  summons  was  taken  out  by  the  said  C.  D.,  who 
resides  at 

Note. — The  Courts  (Emergency  Powers)  Act,  1914,  provides  that 
during  its  operation  certain  remedies  for  the  payment  or  recovery  of 
money  (including  the  remedy  above  mentioned)  are  not  to  be  taken 
or  executed  except  on  an  application  to'  the  Court  and  that  the  Court 
may  in  its  discretion  defer  the  exercise  of  such  remedies  for  such  time 
and  subject  to  such  conditions  as  the  Court  thinks  fit,  if  of  opinion 
that  the  inability  to  make  payment  is  due  to  circumstances  attribut- 
able directly  or  indirectly  to  the  present  war.  If  you  desire  to  take 
advantage  of  the  Act  you  should  attend  by  yourself  or  your  solicitor 
and  satisfy  the  Court  that  your  inability  to  pay  is  due  to  the  war. 

Further  Note. — It  will  not  be  necessary  for  you  to  enter  an  appear- 
ance in  the  Office,  but  if  you  do  not  attend  either  in  person  or  by  your 
solicitor  at  the  time  and  place  above  mentioned  [or  at  the  time 
mentioned  in  the  endorsement  hereon]  such  order  will  be  made  and 
proceedings  taken  as  the  judge  may  think  just  and  expedient. 


Foem  IV. — Form  of  Originating  Notice,  Cov/nty  Court,  under 

Rule  5  (2). 
County  of 

Division  of 

In   the  Matter   of   "  The   Courts   (Emergency   Powers)    Act,    1914." 

Take  Notice  that  at  the  Sessions  of  the  County  Court  to  be  held 
for  said  County  and  Division  at  on  the  day  of 

an  application  will  be  made  to  the  Court  on  the  part  of  A.  B., 
of  ,  that  notwithstanding  the  provisions  of  sec.   1, 

sub-sec.  1  (6),  of  the  above-mentioned  Aot  the  applicant  may  be  at 
liberty  to  exercise  the  following  remedy  for  enforcing  payment  or 
recovery  by  or  from  you  of  money  or  in  default  of  such  payment  or 
recovery,  that  is  to  say  [may  be  at  liberty  to  levy  a  distress  for  rent 
amounting  to  £  on  property  situate  at  ;    or,   to  take, 

resume  or  enter  into  possession  of  property  situate  at       >  ;  or, 

to  forfeit  a  deposit  of  £  made  on  the  occasion  of  (state  the 

nature  of  the  contract) ;  or,  as  the  case  may  be]. 

Dated  this  day  of 

Signed  by  or  on  behalf  of  the  above  named  A.  B., 


This  Notice  is  addressed  to  you  C.  D.,  of  ,  alleged  to  be 

a  Debtor  of  the  said  A.  B.,  within  the  meaning  of  the  said  Act. 

Note. — The  Courts  (Emergency  Powers)  Act,  1914,  provides  that 
during  its  operation  certain  remedies  for  the  payment  or  recovery  of 


COURTS  (EMERGENCY  POWERS),  IRELAND.      355 

money  (including  the  remedy  above  mentioned)  are  not  to  be  taken 
or  executed  except  on  an  application  to  the  Court  and  that  the  Court 
may  in  its  discretion  defer  the  exercise  of  such  remedies  for  such  time 
and  subject  to  such  conditions  as  the  Court  thinks  fit,  if  of  opinion 
that  the  inability  to  make  payment  is  due  to  circumstances  attribut- 
able directly  or  indirectly  to  the  present  war.  If  you  desire  to  take 
advantage  of  the  Act  you  should  attend  by  yourself  or  your  solicitor 
at  the  hearing  of  the  foregoing  application  at  the  sessions  to  be  held 
at  the  time  and  place  aforesaid  and  satisfy  the  Court  that  your 
inability  to  pay  is  due  to  the  war.  If  you  do  not  so  attend,  such 
order  will  be  made  and  proceedings  taken  as  the  judge  may  think 
just  and  expedient. 


Form  V. — Form  of  Notice  under  Rule  6. 

In  the  High  Court  op  Justice  in  Ireland,  King's  Bench  Division 
(in  Bankruptcy). 

In  the   Matter  of    "  The   Courts  (Emergency   Powers)    Act,    1914." 

Whereas  on  the  day  of  191   ,  I  (we), 

of  caused  a  petition  in  bankruptcy  to  be  presented  in  this 

Honourable  Court  against  you  for  the  purpose  of  having  you  adjudi- 
cated bankrupt  on  the  grounds  stated  in  said  Petition.  Now  you  are 
hereby  required  to  take  notice  that  unless  within  seven  clear  days 
from  the  service  of  this  notice  you  apply  to  the  Court  to  stay  further 
proceedings  on  said  petition  on  the  ground  that  you  are  entitled  to 
relief  under  the  provisions  of  the  above-mentioned  Act  (the  effect 
of  which  is  stated  in  the  Note  appended  hereto)  I  (we)  will  proceed 
on  said  Petition  to  have  you  so  adjudicated  bankrupt  without  further 
notice. 

Bated 

Signed  by  or  on  behalf  of  the  above-named  Petitioning  Creditors, 


To 

A.  B.,  of 

Note. — The  Courts  (Emergency  Powers)  Act,  1914,  sec.  1,  sub- 
sec.  (3)  enacts:' — 

Where  a  bankruptcy  petition  has  been  presented  against  any 
debtor  and  the  debtor  proves  to  the  satisfaction  of  the  court  having 
jurisdiction  in  bankruptcy  that  his  inability  to  pay  his  debts  is  due  to 
circumstances  attributable,  directly  or  indirectly,  to  the  present 
war  the  court  may,  in  its  absolute  discretion,  after  considering  all  the 
circumstances  of  the  case  and  the  position  of  all  the  parties,  at  any 
time  stay  the  proceedings  under  the  petition  for  such  time  and  subject 
to  such  conditions  as  the  oourt  thinks  fit. 
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COURTS  (EMERGENCY  POWERS),  SCOTLAND. 
PROCEDURE. 

Act  op  Sederunt  Regulating  Proceedings  under  the  Courts 
(Emergency  Powers)  Act,  1914  (4  &  5  Geo.  5,  c.  78). 

Edinburgh,  28th  September,  1914. 

The  Lords  of  Council  and  Session  enact  and  declare  as  follows, 
viz.  :  — 

I.  The  expression  "  the  Act "  means  the  Court  (Emergency 
Powers)  Act,  1914. 

The  expressions  "Paragraph  (a)"  and  "Paragraph  (6)"  mean 
respectively  Paragraph  (a)  and  Paragraph  (6)  of  subsection  (1)  of 
section  1  of  the  Act. 

The  expression  "  creditor  "  means  any  persons  who  has  obtained 
or  is  seeking  to  obtain  any  decree  for  the  payment  or  recovery  of  a 
sum  of  money  to  which  paragraph  (a)  applies,  or  who  is  (apart  from 
the  provisions  of  the  Act)  entitled  to  enforce  any  of  the  remedies  men- 
tioned in  paragraph  (6);  and  the  expression  "  debtor"  has  a  corre- 
sponding meaning. 

The  expression  "  application  "  means  an  application  to  the  Court 
under  section  1  of  the  Act. 

II. — (1)  For  the  purposes  of  paragraph  (a)  the  Court  to  which 
application  is  made  shall  be  the  Court  by  which  the  decree  for  the 
payment  or  recovery  of  a  sum  of  money  has  been  given  or  made  or 
in  which  it  is  being  sought. 

(2)  For  the  purposes  of  paragraph  (6)  the  Court  to  which  applica- 
tion is  made  shall  be  any  Court  which  according  to  present  practice 
has  jurisdiction  to  deal  with  causes  of  the  nature  and  value  involved 
in  the  application. 

III. — (1)  In  cases  under  paragraph  (a)  where  a  decree  has  been 
already  granted  the  application  shall  be  in  Form  of  Schedule  I .  hereto 
annexed,  which  application  shall  be  lodged  with  the  Clerk  of  Court, 
who  shall  grant  Warrant  for  Intimation  thereof  in  Form  of  Schedule 
II.  hereto  annexed,  and  a  copy  of  said  Warrant  shall  be  appended  to 
the  service  copy  of  said  Application  along  with  a  Note  in  Form  of 
Schedule  III.  hereto  annexed.  At  the  Diet  appointed  in  such  Warrant 
for  Intimation  the  Court  shall  dispose  of  such  Application  or  appoint 
such  further  procedure  as  it  may  deem  necessary  in  order  to  the 
disposal  thereof. 

(2)  In  cases  under  paragraph  (a)  where  no  decree  has  been  already 
pronounced  application  may  be  made  at  the  time  of  pronouncing  such 
decree,  provided  that  intimation,  incorporating  mutatis  mutandis  the 
terms  of  Schedule  III.  hereto  annexed,  of  the  intention  to  make  such 
application  has  previously  been  given  in  writing  to  the  debtor  at  least 
two  clear  days  before  such  application  is  made. 
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IV.  Applications  under  paragraph  (6)  to  the  Court  of  Session 
shall  be  by  Petition  in  the  Outer  House,  and  in  other  Courts  by 
Petition  or  Initial  Writ,  provided  that  it  shall  not  be  necessary  to 
set  forth  any  statement  of  facts  in  gremio  of,  or  appended  to,  any 
such  Petition  or  Initial  Writ,  nor  in  the  Court  of  Session  to  print 
or  box  such  Petition  unless  the  Court  shall  specially  so  order :  And 
the  procedure  following  thereon  shall  be  mutatis  mutandis  in  the 
manner  set  forth  in  section  3  hereof,  provided  the  note  appended  to 
the  service  copy  of  the  application  shall  be  in  the  Form  of  Schedule 
IV.  in  place  of  Schedule  III. 

V.  The  Court  may  at  any  stage  of  the  proceedings  in  an  applica- 
tion under  the  Act  order  that  the  case  shall  be  heard  in  camera. 

VI.  The  conditions  on  which  under  subsection  (2)  of  section  1  of 
the  Act  a  Court  may  stay  execution  or  defer  the  operation  of  any  of 
the  remedies  therein  referred  to  may,  if  the  Court  think  fit,  include 
the  giving  of  any  undertaking,  or  the  deposit  in  Court  or  otherwise 
of  any  securities,  or  payment  by  instalments,  or  (in  cases  before  the 
Court  of  Session  or  Sheriff  Court)  the  appointment  of  a  judicial  factor 
or  the  granting  of  an  interdict, 

VII.  Any  order  made  under  the  Act  or  this  Act  may,  should 
subsequent  circumstances  render  it  just  so  to  do,  be  recalled,  sus- 
pended, discharged  or  otherwise  varied  or  altered  on  a  motion  to 
the  Court  which  made  such  order,  after  written  intimation  to  the 
Creditor  or  Debtor,  as  the  case  may  be,  of  the  intention  to  make 
such  motion. 

VIII.  No  Court  fees  shall  be  payable  in  any  proceedings  under 
the  Act  or  under  this  Act  of  Sederunt. 

IX.  The  expenses  of  proceedings  under  the  Act  and  this  Act 
shall  be  in  the  discretion  of  the  Court;  and  the  Court  may,  if  it 
think  fit,  award  no  expenses  or  may  modify  the  amount  thereof. 

X.  In  vacation  the  Lord  Ordinary  officiating  on  the  Bills  shall 
have  power  to  deal  with  all  applications  to  the  Court  of  Session. 


Schedule  I. 
Courts  (Emergency  Powers)  Act,  1914. 
Unto  [specify  Court.] 

APPLICATION 
FOR 

A.  B.  [designation]. 

A.  B.  applies  to  the  Court  for  leave  to  proceed  with  diligence  for  the 
enforcement  of  the  decree,  copy  of  which  is  appended  hereto  [or  other- 
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wise  competently   produced    and    referred    to]    against   the    therein 
designed  CD. 

[Signature  of  applicant  or  law-agent 
or  counsel.] 
[Place  and  date.] 


Schedule  II. 

[Place  and  date.] — The  Court  grants  wan-ant  for  intimation  and 
appoints  parties  to  appear  on  the  day  of  ,  at 

o'clock,  in  [place]. 


[Signature  of' the  Clerk  of  Court.] 


Schedule  III. 

Note. — The  effect  of  the  Courts  (Emergency  Powers)  Act,  1914,  is 
to  prevent  diligence  being  used  for  the  enforcement  of  the  Decree  in 
question  if  the  Court  is  of  opinion  that  you  are  unable  immediately 
to  make  the  payment  thereby  directed  by  reason  of  circumstances 
attributable  directly  or  indirectly  to  the  present  war.  It  is  for  you 
to  show  this  to  the  Court  if  it  is  the  case. 


Schedule  IV. 

Note. — The  Courts  (Emergency  Powers)  Act,  1914,  provides  that 
during  its  operation  certain  remedies  for  the  payment  or  recovery  of 
money  (including  the  remedy  above  applied  for)  are  not  to  be  taken 
except  on  an  application  to  the  Court,  and  that  the  Court  may,  in  its 
discretion,  defer  the  exercise  of  such  remedies  for  such  time  and 
subject  to  such  conditions  as  the  Court  thinks  fit,  if  of  opinion  that 
the  inability  to  make  payment  is  due  to  circumstances  attributable 
directly  or  indirectly  to  the  present  war.  If  you  desire  to  take 
advantage  of  the  Act  you  should  attend  by  yourself  or  your  counsel 
or  law-agent  and  satisfy  the  Court  that  your  inability  to  pay  is 
due  to  the  war. 

Further  Note. — It  will  not  be  necessary  for  you  to  lodge  any 
notice  of  appearance  with  the  Clerk  of  Court,  but  if  you  do  not  attend 
in  person  or  by  your  counsel  or  law-agent  at  the  time  and  place 
above  mentioned,  such  order  will  be  made  and  proceedings  taken  as 
the  judge  may  think  just  and  expedient. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt  and  to  be  printed  and  published  in  common  form. 

Strathclyde. 
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TRADING  WITH  THE  ENEMY  ACT,  1914. 

[4  &  5  Geo.  5,  ch.  87.] 

An  Act  to  make  provision  with  respect  to  penalties  for  trading  with    A.D.  1914. 
the  enemy,  and  other  purposes  connected  therewith. 

[18th   September,    1914.] 

1.- — (1)  Any  person  who  during  the  present  war  trades  or  has,  Penalties  for 
since  the  fourth  day  of  August,  nineteen  hundred  and  fourteen,  traded  trading  with 
with  the  enemy  within  the  meaning  of  this  Act  shall  be  guilty  of  a  enemy- 
misdemeanour,  and  shall — 

(a)  on  conviction  under  the  Summary  Jurisdiction  Acts,  be  liable 
to  imprisonment  with  or  without  hard  labour  for  a  term 
not  exceeding  twelve  months,  or  to  a  fine  not  exceeding 
five  hundred  pounds,  or  to  both  such  imprisonment  and 
fine ;   or 

(6)  on  conviction  on  indictment,  be  liable  to  penal  servitude  for 
a  term  not  exceeding  seven  or  less  than  three  years  or  to 
imprisonment  with  or  without  hard  ,  labour  for  a  term 
not  exceeding  two  years,  or  to  a  fine,  or  to  both  such 
penal  servitude  or  imprisonment  and  fine  ; 
and  the  court  may  in  any  case  order  that  any  goods  or  money,  in 
respect  of  which  the  offence  has  been  committed,  be  forfeited. 

(2)  For  the  purposes  of  this  Act  a  person  shall  be  deemed  to  have 
traded  with  the  enemy  if  he  has  entered  into  any  transaction  or  done 
any  act  which  was,  at  the  time  of  such  transaction  or  act,  prohibited 
by  or  under  any  proclamation  issued  by  His  Majesty  dealing  with 
trading  with  the  enemy  for  the  time  being  in  force,  or  which  at 
common  law  or  by  statute  constitutes  an  offence  of  trading  with  the 
enemy : 

Provided  that  any  transaction  or  act  permitted  by  or  under  any 
such  proclamation  shall  not  be  deemed  to  be  trading  with  the  enemy. 

(3)  Where  a  company  has  entered  into  a  transaction  or  has  done 
any  act  which  is  an  offence  under  this  section,  every  director, 
manager,  secretary,  or  other  officer  of  the  company  who  is  knowingly 
a  party  to  the  transaction  or  act  shall  also  be  deemed  guilty  of  the 
offence. 

(4)  A  prosecution  for  an  offence  under  this  section  shall  not  be 
instituted  except  by  or  with  the  consent  of  the  Attorney-General : 

Provided  that  the  person  charged  with  such  an  offence  may  be 
arrested  and  a  warrant  for  his  arrest  may  be  issued  and  executed, 
and  such  person  may  be  remanded  in  custody  or  on  bail  notwithstand- 
ing that  the  consent  of  the  Attorney-General  to  the  institution  of 
the  prosecution  for  the  offence  has  not  been  obtained,  but  no  further 
or  other  proceedings  shall  be  taken  until  that  consent  has  been 
obtained. 
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(5)  Where  an  act  constitutes  an  offence  both  under  this  Act  and 
under  any  other  Act,  or  both  under  this  Act  and  at  common  law, 
the  offender  shall  be  liable  to  be  prosecuted  and  punished  under  either 
this  Act  or  such  other  Act,  or  under  this  Act  or  at  common  law, 
but  shall  not  be  liable  to  be  punished  twice  for  the  same  oflence. 

Power  to  2. — (1)  If  a  justice  of  the  peace  is  satisfied,  on  information  on 

boo^s  and  oath  laid  on  behalf  of  a  Secretary  of  State  or  the  Board  of  Trade, 
documents,  that  there  is  reasonable  ground  for  suspecting  that  an  offence  under 
this  Act  has  been  or  is  about  to  be  committed  by  any  person,  firm, 
or  company,  he  may  issue  a  warrant  authorising  any  person  appointed 
by  a  Secretary  of  State  or  the  Board  of  Trade  and  named  in  the 
warrant  to  inspect  all  books  or  documents  belonging  to  or  under  the 
control  of  that  person,  firm,  or  company,  and  to  require  any  person 
able  to  give  any  information  with  respect  to  the  business  or  trade  of 
that  person,  firm,  or  company  to  give  that  information,  and  if 
accompanied  by  a  constable  to  enter  and  search  any  premises  used 
in  connection  with  the  business  or  trade,  and  to  seize  any  such  books 
or  documents  as  aforesaid : 

Provided  that  when  it  appears  to  a  Secretary  of  State  or  the 
Board  of  Trade  that  the  case  is  one  of  great  emergency  and  that  in 
the  interests  of  the  state  immediate  action  is  necessary,  a  Secretary 
of  State  or  the  Board  of  Trade  may,  by  written  order,  give  to  a 
person  appointed  by  him  or  them  the  like  authority  as  may  be  given 
by  a  warrant  of  a  justice  under  this  subsection. 
(2)  Where  it  appears  to  the  Board  of  Trade — 

(a)  in  the  case  of  a  firm,  that  one  of  the  partners  in  the  firm  was 
immediately  before  or  at  any  time  since  the  commence- 
ment of  the  present  war  a  subject  of,  or  resident  or  carry- 
ing on  business  in,  a  state  for  the  time  being  at  war  with 
His  Majesty;  or 
(6)  in  the  case  of  a  company,   that  one-third  or  more  of  the 
issued  share  capital  or  of  the  directorate  of  the  company 
immediately  before  or  at  any  time  since  the  commence- 
ment of  the  present  war  was  held  by  or  on  behalf  of  or 
consisted  of  persons  who  were  subjects  of,  or  resident  or 
carrying  on  business  in,  a  state  for  the  time  being  at  war 
with  His  Majesty;    or 
(c)  in  the  case  of  a  person,  firm  or  oompany,  that  the  person 
was  or  is,  or  the  firm  or  company  were  or  are,  acting  as 
agent  for  any  person,  firm  or  company  trading  or  carrying 
on  business  in  a  state  for  the  time  being  at  war  with  His 
Majesty ; 
the  Board  of  Trade  may,  if  they  think  it  expedient  for  the  purpose  of 
satisfying   themselves   that  the   person,    firm   or   company   are  not 
trading  with  the  enemy,  by  written  order,  give  to  a  person  appointed 
by  them,  without  any  warrant  from  a  justice,  authority  to  inspect  all 
books  and  documents  belonging  to  or  under  the  control  of  the  person, 
firm  or  company,  and  to  require  any  person  able  to  give  information 
with  respect  to  the  business  or  trade  of  that  person,  firm  or  com- 
pany to  give  that  information. 


TRADING   WITH  THE   ENEMY  ACT,   1914.       361 

For  the  purposes  of  this  subsection,  any  person  authorised  in  that 
behalf  by  the  Board  of  Trade  may  inspect  the  register  of  members 
of  a  company  at  any  time,  and  any  shares  in  a  company  for  which 
share  warrants  to  bearer  have  been  issued  shall  not  be  reckoned  as 
part  of  the  issued  share  capital  of  the  company. 

(3)  If  any  person  having  the  custody  of  any  book  or  document 
which  a  person  is  authorised  to  inspect  under  this  section  refuses  or 
wilfully  neglects  to  produce  it  for  inspection,  or  if  any  person  who  is 
able  to  give  any  information  which  may  be  required  to  be  given 
under  this  section  refuses  or  wilfully  neglects  when  required  to  give 
that  information,  that  person  shall  on  conviction  under  the  Summary 
Jurisdiction  Acts  be  liable  to  imprisonment  with  or  without  hard 
labour  for  a  term  not  exceeding  six  months,  or  to  a  fine  not  exceed- 
ing fifty  pounds,  or  to  both  such  imprisonment  and  fine. 

3.  Where  it  appears  to  the  Board  of  Trade  in  reference  to  any  Power  of 
firm  or  company —  Board  of 

Trade  to 
(a)  that  an  offence  under  this  Act  has  been  or  is  likely  to  be  apply  for 
committed   in    connexion    with     the    trade    or   business  receiver  in 
thereof;    or  certain  cases 

(&)  that  the  control  or  management  thereof  has  been  or  is  likely 
to  be  so  affected  by  the  state  of  war  as  to  prejudice  the 
effective  continuance  of  its  trade  or  business  and  that  it 
is  in  the  public  interest  that  the  trade  or  business  should 
continue  to  be  carried  on ; 
the  Board  of  Trade  may  apply  to  the  High  Court  for  the  appoint- 
ment of  a  controller  of  the  firm  or  company,  and  the  High  Court  shall 
have  power  to  appoint  such  a  controller,  for  such  time  and  subject  to 
such  conditions  and  with  such  powers  as  the  court  thinks  fit,   and 
the   powers  so   conferred   shall    be   either   those   of   a   receiver   and 
manager  or  those  powers  subject  to  such  modifications,  restrictions  or 
extensions  as  the  court  think  fit  (including,  if  the  court  considers  it 
necessary  or  expedient  for  enabling  the  controller  to  borrow  money, 
power,  after  a  special  application  to  the  court  for  that  purpose,  to 
create  charges  on  the  property  of  the  firm  or  company  in  priority  to 
existing  charges). 

The  court  shall  have  power  to  direct  how  and  by  whom  the  costs 
of  any  proceedings  under  this  section,  and  the  remuneration,  charges, 
and  expenses  of  the  controller,  shall  be  borne,  and  shall  have  power, 
if  it  thinks  fit,  to  charge  such  costs,  charges,  and  expenses  on  the 
property  of  the  firm  or  company  in  such  order  of  priority,  in  relation 
to  any  existing  charges  thereon,  as  it  thinks  fit. 

4. — (1)  This  Act  may  be  cited  as  the  Trading  with  the  Enemy  g^ort  title 
Act,  1914.  and  construc- 

(2)  In  this  Act  the  expression   "Attorney-General"   means  the  Won. 
Attorney  or  Solicitor-General  for  England,  and  as  respects  Scotland 
means  the  Lord  Advocate,  and  as  respects  Ireland  means  "the -Attorney 

or  Solicitor-General  for  Ireland. 

(3)  In  the  application  of  this  Act  to  Scotland  the  Secretary  for 
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Scotland  shall  be  substituted  for  a  Secretary  of  State,  and  the  Court 
of  Session  shall  be  substituted  for  the  High  Court ;  the  court  exercis- 
ing summary  jurisdiction  shall  be  the  sheriff  court;  references  to  a 
justice  of  the  peace  shall  include  references  to  the  sheriff  and  to  a 
burgh  magistrate ;  and  references  to  a  receiver  and  manager  shall  be 
construed  as  references  to  a  judicial  factor. 

(4)  In  the  application  of  this  Act  to  Ireland,  the  Lord  Lieutenant 
shall  be  substituted  for  a  Secretary  of  State. 

(5)  Anything  authorised  under  this  Act  to  be  done  by  the  Board 
of  Trade  may  be  done  by  the  President  or  a  Secretary  or  Assistant 
Secretary  of  the  Board,  or  any  person  authorised  in  that  behalf  by 
the  President  of  the  Board. 

[Author's  Note. — The  first  application  to  the  Court  under  section  3  of  the 
Act  was  made  to  Warrington,  J.,  on  21st  October,  1914,  In  re  Meister  Litems 
and  Bruning,  Limited.  (The  Times,  October  21,  1914).  In  this  case  the  Board  of 
Trade  applied  to  the  Court  that  a  controller  might  be  appointed  in  the  public 
interest  to  carry  on  the  company  which  was  engaged  in  the  manufacture  of 
synthetic  indigo  in  Lancashire  on  a  large  scale.  The  company  was  incorporated 
under  the  English  Companies  Acts  in  1901,  but  all  except  12  shares  were  held  by 
German  subjects  resident  in  Germany.  The  secretary  of  the  Company,  a 
naturalised  British  subject  residing  at  Manchester,  received  instructions  from 
the  directors,  who  were  all  Germans  resident  in  Germany,  to  close  the  factory 
after  the  outbreak  of  the  present  war.  Warrington,  J.,  held  (1)  that  applica- 
tions uuder  the  Act  might  be  made  by  motion  ;  (2)  that  the  Court  should  require 
evidence  that  the  information  on  which  the  Board  of  Trade  based  its  application 
had  reasonable  foundation ;  (3)  that  the  controller  appointed  should  be  ordered 
to  give  the  usual  security  demanded  from  a  receiver  ;  (4)  that  the  Court  should 
reserve  the  power  to  require  the  controller  to  render  and  vouch  his  own  accounts 
in  addition  to  those  of  the  company  ;  and  (5)  that  the  controller  should  make 
periodical  reports  upon  the  company's  business.  The  controller,  who  had  already 
as  an  emergency  measure  taken  possession,  was  appointed  as  from  the  date  of  the 
passing  of  the  Act,  with  power  to  receive  and  take  possession  of  the  assets  of  the 
business,  to  manage  and  carry  on  the  business  of  the  company  with  the  powers  of 
a  receiver  and  manager  appointed  by  the  Court,  with  such  modifications,  restric- 
tions, or  extensions  as  the  Judge  in  Chambers  might  from  time  to  time  direct.] 


BILLS  OF  EXCHANGE  ACT,  1914. 

[4  ■&  5  Geo.  5,  ch.  82.] 

A.D.  1914.    An  Act  to  make  provision  in  connection  with  the  present  war  with 
respect  to  Bills  of  Exchange  payable  outside  the  British  Islands. 

[18th  September,  1914.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows :  — 
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1.  Without  prejudice  to  the  operation  of  sub-section  (1)  of  section  Delay  in 
forty-six  of  the  Bills  of  Exchange  Act,  1882,  delay  in  the  presentment  presentment 
for  payment  of  a  bill  of  exchange,  where  the  proper  place  for  payment  ™vment  due 
is  outside  the  British  Islands,  is  excused  if  the  delay  is,  or  has  been,  to  war. 

due  either  directly  or  indirectly  to  circumstances  arising  out  of  the  4g  ^.  4g  yict 
present  war,   or  to  the  impracticability,   owing  to  similar  circum-  0.  61. 
stances,    of   transmitting   the   bill  to   the   place   of   payment   with 
reasonable  safety. 

2.  Where,  in  any  aotion  or  proceeding  upon  a  bill  of  exchange  Provision  as 
payable  outside  the  British  Islands,  it  is  shown  to  the  court  that  to  bills  of 
the  bill  has  been  lost  and  that  the  loss  can  reasonably  be  presumed  exchange  lost 
to  be  due  to  circumstances  attributable  directly  or  indirectly  to  the         ° 
present  war,  the  court  may  allow  proof  of  the  bill  to  be  given  by 

means  of  a  copy  thereof  certified  by  a  notary  public,  or  by  means  of 
such  other  evidence  as  the  court  think  reasonable  under  the  circum- 
stances :  Provided  that  such  indemnity  be  given  against  the  claims 
of  other  persons  as  the  court  may  require. 

3.  His  Majesty  may,  by  Order  in  Council,  at  any  time  determine  Duration, 
the  operation  of  this  Act,  or  provide  that  this  Act  shall  have  effect 
subject  to  such  limitations  as  may  be  contained  in  the  Order ;  but, 
subject  to  the  operation  of  any  such  Order  in  Council,  this  Act  shall 

have  effect  during  the  continuance  of  the  present  war  and  for  a 
period  of  six  months  thereafter. 

4.  This  Act  may  be  cited  as  the  Bills  of  Exchange  Act,  1914.         Short  title. 
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BILLS  (RE- ACCEPTANCE)  PROCLAMATION. 

By  the  KING. 

A  PROCLAMATION 

For  Postponing  the  Payment  op  Certain  Bills  op  Exchange. 

GEORGE  R.I. 

Whereas  in  view  of  the  critical  situation  in  Europe  and  the 
financial  difficulties  caused  thereby  it  is  expedient  that  the  payment 
of  certain  bills  of  exchange  should  be  postponed  as  appears  in  this 
Proclamation : 

Now,  therefore,  We  have  thought  fit,  by  and  with  the  advice  of 
Our  Privy  Council,  to  issue  this  Our  Royal  Proclamation,  and  We  do 
hereby  proclaim,  direct,  and  ordain  as  follows:  — 

If  on  the  presentation  for  payment  of  a  bill  of  exchange,  other 
than  a  cheque  or  bill  on  demand,  which  has  been  accepted  before  the 
beginning  of  the  fourth  day  of  August,  nineteen  hundred  and  fourteen, 
the  acceptor  re-accepts  the  bill  by  a  declaration  on  the  face  of  the 
bill  in  the  form  set  out  hereunder,  that  bill  shall,  for  all  purposes, 
including  the  liability  of  any  drawer  or  indorser  or  any  other  party 
thereto,  be  deemed  to  be  due  and  be  payable  on  a  date  one  calendar 
month  after  the  date  of  its  original  maturity  instead  of  on  the  date 
of  its  original  maturity,  and  to  be  a  bill  for  the  original  amount 
thereof  increased  by  the  amount  of  interest  thereon  calculated  from 
the  date  of  re-aooeptanoe  to  the  new  date  of  payment  at  the  Bank 
of  England  rate  current  on  the  date  of  the  re-acceptance  of  the  Bill. 


Form,  of  Re-acceptance. 

Re-accepted  under  Proclamation  for  £ 

(insert  increased  swtit) 

Signature 

Date 

Dated  2nd  August,  1914. 

[Author's  Note. — This  Proclamation  was  varied  by  the  later  Proclamations 
infra.] 
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THE  FIRST  GENERAL  PROCLAMATION. 

By  the  KING. 

A  PROCLAMATION 

For  Extending  the  Postponement  op  Payments  allowed  to  be  made 
by  the  Proclamation  op  the  2nd  August,  1914,  to  Certain 
other  Payments. 

GEORGE  B.I. 

Whereas  under  the  Postponement  of  Payments  Act,  1914,  His 
Majesty  has  power  by  Proclamation  to  authorise  the  postponement  of 
the  payment  of  any  bill  of  exchange  or  of  any  negotiable  instrument 
or  of  any  other  payment  in  pursuance  of  any  contract  to  such  extent 
for  such  time  and  subject  to  such  conditions  or  other  provisions  as 
may  be  specified  in  the  Proclamation : 

And  whereas  it  is  expedient  that  provision  should  be  made  for  the 
purpose  of  such  postponement  of  payment  in  addition  to  the  pro- 
vision already  made  by  Our  Proclamation,  dated  the  second  day  of 
August,  nineteen  hundred  and  fourteen,  relating  to  the  postponement 
of  payment  of  certain  bills  of  exchange : 

Now,  therefore,  We  have  thought  fit,  by  and  with  the  advice  of 
Our  Privy  Council,  to  issue  this  Our  Royal  Proclamation,  and  We  do 
hereby  proclaim,  direct,  and  ordain  as  follows  :  — 

Save  as  hereinafter  provided,  all  payments  which  have  become 
due  and  payable  before  the  date  of  this  Proclamation,  or  which  will 
become  due .  and  payable  on  any  day  before  the  beginning  of  the 
Fourth  day  of  September,  nineteen  hundred  and  fourteen,  in  respect 
of  any  bill  of  exchange  (being  a  cheque  or  bill  on  demand)  which  was 
drawn  before  the  beginning  of  the  Fourth  day  of  August,  nineteen 
hundred  and  fourteen,  or  in  respect  of  any  negotiable  instrument 
(not  being  a  bill  of  exchange)  dated  before  that  time,  or  in  respect  of 
any  contract  made  before  that  time,  shall  be  deemed  to  be  due  and 
payable  on  a  day  one  calendar  month  after  the  day  on  which  the 
payment  originally  became  due  and  payable,  or  on  the  Fourth  day  of 
September,  nineteen  hundred  and  fourteen,  whichever  is  the  later 
date,  instead  of  on  the  day  on  which  the  payment  originally  became 
due;  but  payments  so  postponed  shall,  if  not  otherwise  carrying 
interest,  and  if  specific  demand  is  made  for  payment  and  payment  is 
refused,  carry  interest  until  payment  as  from  the  Fourth  day  of 
August,  nineteen  hundred  and  fourteen,  if  they  become  due  and 
payable  before  that  day,  and  as  from  the  date  on  which  they  become 
due  and  payable  if  they  become  due  and  payable  on  or  after  that 
day,  at  the  Bank  of  England  rate  current  on  the  Seventh  day  of 
August,  nineteen  hundred  and  fourteen;  but  nothing  in  this  Pro- 
clamation shall  prevent  payments  being  made  before  the  expiration 
of  the  month  for  which  they  are  so  postponed. 
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This  Proclamation  shall  not  apply  to  :  — 

(1)  any  payment  in  respect  of  wages  or  salary ; 

(2)  any  payment  in  respect  of  a  liability  which  when  incurred 

did  not  exceed  five  pounds  in  amount ; 

(3)  any  payment  in  respect  of  rates  or  taxes  ; 

(4)  any  payment  in  respect  of  maritime  freight ; 

(5)  any  payment  in  respect  of  any  debt  from  any  person  resident 

outside  the  British  Islands,  or  from  any  firm,  company  or 
institution  whose  principal  place  of  business  is  outside  the 
British  Islands,  not  being  a  debt  incurred  in  the  British 
Islands  by  a  person,  firm,  oompany  or  institution  having  a 
business  establishment  or  branch  business  establishment 
in  the  British  Islands; 

(6)  any  payment  in  respect  of  any  dividend  or  interest  payable  in 

respect  of  any  stocks,  funds,  or  securities  (other  than  real 
or  heritable  securities)  in  which  trustees  are,  under  Section 
One  of  the  Trustee  Act,  1893,  or  any  other  Act  for  the 
time  being  in  force,  authorised  to  invest; 

(7)  any  liability  of  a  bank  of  issue  in  respect  of  bank  notes 

issued  by  that  bank ; 

(8)  any  payment  to  be  made  by  or  on  behalf  of  His  Majesty  or 

any  Government  Department,  including  the  payment  of 
old  age  pensions; 

(9)  any  payment  to  be  made  by  any  person  or  society  in  pursu- 

ance of  the  National  Insurance  Act,  1911,  or  any  Act 
amending  that  Act  (whether  in  the  nature  of  contributions, 
benefits,  or  otherwise); 

(10)  any  payment  under  the  Workmen's  Compensation  Act,  1906, 

or  any  Act  amending  the  same; 

(11)  any  payment  in  respect  of  the  withdrawal  of  a  deposit  by 

a  depositor  in  a  trustee  savings  bank; 

Nothing  in  this  Proclamation  shall  affect  any  bills  of  exchange  to 
which  Our  Proclamation  dated  the  Second  day  of  August,  nineteen 
hundred  and  fourteen,  relating  to  the  postponement  of  payment  of 
certain  bills  of  exchange  applies. 

Dated  6th  August,  1914. 

[Author's  Note. — This  Proclamation  was  varied  by  the  later  Proclamations 
infra.  A  sum  payable  in  respect  of  calls  upon  shares  is  within  the  moratorium, 
and  forfeiture  of  shares  for  non-payment  of  such  calls  will  be  restrained  by 
injunction  (Burgess  v.  O.H.N.  Oases,  Limited,  reported  in  The  Times  of  14th 
November,  1914).] 
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THE   SECOND  GENERAL  PROCLAMATION. 

By  the  KING. 

A  PROCLAMATION 

Foe  Postponement  of  Payments. 
GEORGE  R.I. 

Whereas  it  is  expedient  to  extend  Our  Proclamation,  dated 
the  Sixth  day  of  August,  nineteen  hundred  and  fourteen  (relating  to 
the  postponement  of  payments),  so  as  to  cover  bills  of  exchange 
under  certain  circumstances,  and  also  payments  in  respect  of  any 
debt  from  any  bank  whose  principal  place  of  business  is  in  any  part 
of  His  Majesty's  Dominions  or  any  British  Protectorate : 

Now,  therefore,  We  have  thought  fit,  by  and  with  the  advice  of 
Our  Privy  Council,  to  issue  this  Our  Royal  Proclamation,  and  We 
do  hereby  proclaim,  direct,  and  ordain  as  follows:  — 

Notwithstanding  anything  contained  in  the  said  Proclamation 
dated  the  sixth  day  of  August,  nineteen  hundred  and  fourteen  (relating 
to  the  postponement  of  payments),  that  Proclamation  shall  apply, 
and  shall  be  deemed  always  to  have  applied — 

(a)  to  any  bill  of  exchange  which  has  not  been  re-accepted  under 

Our  Proclamation,  dated  the  second  day  of  August,  nine- 
teen hundred  and  fourteen,  as  it  applies  to  a  bill  of 
exchange,  being  a  cheque  or  bill  on  demand,  unless  on  the 
presentation  of  the  bill  the  acceptor  has  expressly  refused 
re-acceptance  thereof,  but  with  the  substitution,  as 
respects  rate  of  interest,  of  the  date  of  the  presentation  of 
the  bill  for  the  seventh  day  of  August,  nineteen  hundred 
and  fourteen;  and 

(b)  also  to  payments   in   respect  of   any   debt  from  any  bank 

whose  principal  place  of  business  is  in  any  part  of  His 
Majesty's  Dominions  or  any  British  Protectorate,  although 
the  debt  was  not  incurred  in  the  British  Islands  and  the 
bank  had  not  a  business  establishment  or  branch  business 
establishment  in  the  British  Islands. 

Dated  12th  August,  1914. 


[A  uihor's  Note. — This  Proclamation  was  varied  by  the  later  Proclamations 
infra.] 
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A  proclamation  was  issued  on  1st  September,  1914,  varying  the 
proclamations  in  respect  of  the  postponement  of  payments  dated 
respectively  2nd  August,  6th  August,  and  12th  August,  1914.  But 
it  was  revoked  by  the  following  proclamation,  which  is  to  the  same 
effect,  but  is  expressed  more  precisely  :  — 


THE  THIRD  GENERAL  PROCLAMATION. 

By  the  KING. 

A  PROCLAMATION 

Varying  the  Proclamations  in  respect  op  the  Postponement  op 
Payments,  dated  respectively  the-  second  day  op  August,  the 
sixth  day  op  August,  and  the  twelfth  day  op  August,  and 
revoking  the  Proclamation  dated  the  first  day  op  September, 
nineteen  hundred  and  fourteen. 

GEORGE  B.I. 

Whereas  under  the  Postponement  of  Payments  Act,  1914,  We 
have  power,  by  Proclamation,  to  authorise  the  postponement  of  the 
payment  of  any  bill  of  exchange,  or  of  any  negotiable  instrument, 
or  any  other  payment  in  pursuance  of  any  contract,  to  such  extent, 
and  for  such  time,  and  subject  to  such  conditions  or  other  provisions 
as  may  be  specified  in  the  Proclamation  : 

And  whereas,  in  pursuance  of  that  power,  We  have  issued  Pro- 
clamations in  relation  to  the  postponement  of  payments  due  before 
We  were  in  a  state  of  war  or  due  in  respect  of  contracts  made  before 
that  time,  dated  the  sixth  day  of  August,  and  the  twelfth  day  of 
August,  nineteen  hundred  and  fourteen ;  and  on  the  second  day  of 
August,  nineteen  hundred  and  fourteen,  We  also  issued  a  Proclama- 
tion which  is  confirmed  by  the  said  Postponement  of  Payments  Act, 
1914,  and  is  deemed  to  have  been  issued  under  that  Act : 

And  whereas,  under  the  said  Act,  We  have  power  to  vary,  extend, 
or  revoke  any  Proclamation  under  that  Act  by  a  subsequent 
Proclamation : 

And  whereas  it  is  desirable  in  the  best  interests  of  Our  Realm  at 
the  present  juncture  that  all  persons  who  can  discharge  their  liabilities 
should  do  so  without  delay,  but  it  is  at  the  same  time  for  certain 
purposes  expedient  that  Our  said  Proclamations  should  be  varied, 
and  for  that  purpose  We  issued  a  Proclamation,  dated  the  first  day 
of  September,  nineteen  hundred  and  fourteen : 

And    whereas    it    is    expedient    to    revoke    the    last-mentioned 
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Proclamation  and  to  substitute  therefor  such  variations  of  Our  other 
Proclamations  as  are  hereinafter  set  forth  : 

Now,  therefore,  We  have  thought  fit,  by  and  with  the  advice  of 
Our  Privy  Council,  to  issue  this  Our  Royal  Proclamation,  and  We 
do  hereby  proclaim,  direct,  and  ordain  as  follows:  — 

1.  If  on  the  presentation  for  payment  of  a  bill  of  exchange  which 
has  before  the  fourth  day  of  September,  nineteen  hundred  and 
fourteen,  been  re-accepted  under  the  terms  of  Our  said  Proclamation, 
dated  the  second  day  of  August,  nineteen  hundred  and  fourteen,  the 
bill  is  not  paid,  then,  the  said  Proclamation  shall,  in  its  application 
to  that  bill,  have  effect  as  if  the  period  of  two  calendar  months  had 
been  in  the  Proclamation  substituted  for  the  period  of  one  calendar 
month,  and  the  sum  mentioned  in  the  form  of  re-acceptance  under 
the  said  Proclamation  shall  be  deemed  to  be  increased  by  the  amount 
of  interest  on  the  original  amount  of  the  bill  for  one  calendar  month, 
calculated  at  the  Bank  of  England  rate  current  on  the  date  when 
the  bill  is  so  presented  for  payment  as  aforesaid. 

2.  Our  said  Proclamation,  dated  the  sixth  day  of  August,  nineteen 
hundred  and  fourteen,  as  extended  by  our  said  Proclamation,  dated 
the  twelfth  day  of  August,  nineteen  hundred  and  fourteen,  shall 
apply  to  payments  which  became  due  and  payable  on  or  after  the 
fourth  day  of  September  and  before  the  fourth  day  of  October, 
nineteen  hundred  and  fourteen  (whether  they  become  so  due  and 
payable  by  virtue  of  the  said  Proclamations  or  otherwise),  in  like 
manner  as  if  it  applies  to  payments  which  became  due  and  payable 
after  the  date  of  the  said  first-mentioned  Proclamation  and  before 
the  beginning  of  the  fourth  day  of  September,  nineteen  hundred  and 
fourteen. 

3.  Nothing  in  this  Proclamation  shall  affect  the  payment  of 
interest  under  the  Proclamations  extended  thereby,  or  prevent  pay- 
ments being  made  before  the  expiration  of  the  period  for  which  they 
are  postponed. 

4.  Our  said  Proclamation,  dated  the  first  day  of  September, 
nineteen  hundred  and  fourteen,  is  hereby  revoked. 

Dated  3rd  September,   1914. 
[Author's  Note. — This  Proclamation  is  varied  by  the  following  Proclamation.] 
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LAST  PROCLAMATION  OF  A  MORATORIUM, 

By  the  KING. 

A  PROCLAMATION 

Varying  the  Proclamations  in  respect  op  the  Postponement  of 
Payments,  dated  respectively  the  2nd  August,  6th  August, 
12th  August,  and  3rd  September,  1914. 

GEORGE  B.I. 

Whereas  under  the  Postponement  of  Payments  Act,  1914,  We 
have  power  by  Proclamation  to  authorise  the  postponement  of 
the  payment  of  any  bill  of  exchange  or  of  any  negotiable  instrument 
or  any  other  payment  in  pursuance  of  any  contract  to  such  extent 
and  for  such  time  and  subject  to  such  conditions  or  other  provisions 
as  may  be  specified  in  the  Proclamation : 

And  whereas  in  pursuance  of  that  power  We  have  issued  Pro- 
clamations in  relation  to  the  postponement  of  payments  due  before 
We  were  in  a  state  of  war  or  due  in  respect  of  contracts  made  before 
that  time,  dated  the  sixth  day  of  August,  the  twelfth  day  of  August, 
and  the  third  day  of  September,  nineteen  hundred  and  fourteen 
(which  are  respectively  referred  to  in  this  Proclamation  as  the  first, 
second,  and  third  General  Proclamation),  and  on  the  second  day  of 
August,  nineteen  hundred  and  fourteen,  We  also  issued  a  Proclama- 
tion which  is  confirmed  by  the  said  Postponement  of  Payments  Act, 
1914,  and  is  deemed  to  have  been  issued  under  that  Act  and  is 
referred  to  in  this  Proclamation  as  the  Bills  (Re-acceptance)  Pro- 
clamation : 

And  whereas  under  the  Postponement  of  Payments  Act,  1914, 
We  have  power  to  vary,  extend,  or  revoke  any  Proclamation  under 
that  Act  by  a  subsequent  Proclamation : 

And  whereas  it  is  desirable  in  the  best  interests  of  Our  Realm  at 
the  present  juncture  that  all  persons  who  can  discharge  their  liabili- 
ties should  do  so  without  delay,  but  it  is  at  the  same  time  expedient 
for  the  benefit  of  persons  who  cannot  so  discharge  their  liabilities 
that  a  further  limited  and  final  extension  of  the  postponement  of 
payments  authorised  by  the  said  Proclamations  should  be  made : 

Now,  therefore,  We  have  thought  fit,  by  and  with  the  advice  of 
Our  Privy  Council,  to  issue  this  Our  Royal  Proclamation,  and  We 
do  hereby  proclaim,  direct,  and  ordain  as  follows :  — 

1.  The  first  General  Proclamation  as  extended  by  paragraph  (6) 
of  the  second  General  Proclamation  shall,  subject  to  the  limitations 
of  this  Proclamation,  apply  to  payments  which  become  due  and 
payable  on  or  after  the  fourth  day  of  October  and  before  the  fourth 
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day  of  November,  nineteen  hundred  and  fourteen  (whether  they  so 
become  due  and  payable  by  virtue  of  the  said  Proclamations  or  the 
third  General  Proclamation  or  otherwise),  in  like  manner  as  it 
applies  to  payments  which  became  due  and  payable  after  the  date 
of  the  first  General  Proclamation  and  before  the  beginning  of  the 
fourth  day  of  September,  nineteen  hundred  and  fourteen. 

Provided  that,  if  the  payment  is  one  the  date  whereof  has  been 
postponed  by  virtue  of  any  of  the  said  General  Proclamations,  and 
is  one  which  carries  interest  either  by  virtue  of  the  terms  of  the 
contract  or  instrument  under  which  it  is  due  and  payable  or  by  virtue 
of  the  said  General  Proclamations,  then  the  person  from  whom  the 
payment  is  due  shall  not  be  entitled  to  claim  the  benefit  of  this 
Article  unless,  within  three  days  after  the  date  to  which  the  payment 
has  been  postponed  by  virtue  of  the  said  General  Proclamations,  all 
interest  thereon  up  to  that  date  is  paid. 

This  Article  shall  not  apply  to — 

(a)  Any  payment  in  respect  of  rent; 

(b)  Any  payment  due  and  payable  to  or  by  a  retail  trader  in 

respect  of  his  business  as  such  trader. 

2.  The  Bills  (Re-acceptance)  Proclamation  shall  continue  to  apply 
to  bills  of  exchange  (other  than  cheques  and  bills  on  demand)  accepted 
before  the  beginning  of  the  fourth  day  of  August,  nineteen  hundred 
and  fourteen,  the  date  of  the  original  maturity  whereof  is  after 
the  third  day  of  October. 

If  on  the  presentation  for  payment  of  any  such  bill  the  bill  is 
not  paid  and  is  not  re-accepted  under  the  said  Proclamation,  then, 
unless  on  such  presentation  the  acceptor  has  expressly  refused 
re-acceptance  thereof,  the  bill  shall  for  all  purposes,  including  the 
liability  of  any  drawer  and  indorser  or  any  other  party  thereto,  be 
deemed  to  be  due  and  payable  on  a  date  one  calendar  month  after 
the  date  of  its  original  maturity  instead  of  on  the  date  of  its  original 
maturity,  and  to  be  a  bill  for  the  original  amount  thereof  increased 
by  the  amount  of  interest  thereon,  calculated  from  the  date  of  the 
original  maturity  to  the  date  of  payment  at  the  Bank  of  England 
rate  current  on  the  date  of  its  original  maturity,  and  paragraph  (a) 
of  the  second  General  Proclamation  shall  not  apply  to  any  such  bill. 

3.  If  on  the  presentation  for  payment  of  a  bill  of  exchange,  the 
date  of  maturity  of  which  has  before  the  fourth  day  of  October, 
nineteen  hundred  and  fourteen,  become  postponed  either  by  virtue 
of  the  Bills  (Re-acceptance)  Proclamation  or  paragraph  (a)  of  the 
second  General  Proclamation  (whether  or  not  the  date  of  maturity 
has  been  further  postponed  by  virtue  of  the  third  General  Proclama- 
tion), the  bill  is  not  paid,  then  the  date  of  maturity  shall  be  deemed 
to  be  further  postponed  for  fourteen  days  from  the  date  of  such 
presentation  for  payment,  and  the  original  amount  of  the  bill  shall 
be  deemed  to  be  further  increased  by  the  amount  of  interest  on  the 
original   amount   of   the   bill   for  fourteen   days,    calculated    at   the 
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Bank  of  England  rate  current  on  the  date  of  such  presentation  for 
payment.    . 

4.  Save  as  otherwise  expressly  provided,  nothing  in  this  Pro- 
clamation shall  affect  the  application  of  the  General  Proclamations  to 
payments  to  which  those  Proclamations  apply,  and  nothing  in  this 
Proclamation  shall  prevent  payments  to  whioh  this  Proclamation 
applies  being  made  before  the  expiration  of  the  period  for  which 
they  are  postponed  thereunder. 

Dated  30th  September,  1914. 
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Writs  and  Judgments  in  the  High  Cotibt. 


The  following  directions  were  given  by  the  Lord  Chief  Justice  of 
England  with  respect  to  practice  in  relation  to  the  Royal  Proclama- 
tions dated  respectively  the  2nd  and  6th  August,  1914  :  — 

1.  Writs  of  summons  are  to  be  issued  as  heretofore. 

2.  After  the  issue  of  the  writ,  no  judgment  is  to  be  signed  in 
default  of  appearance  if  it  appears  upon  the  writ  that  the  claim 
thereon  comes  within  the  proclamations  or  either  of  them. 

If  in  any  such  action  judgment  has  already  been  signed,  no 
execution  shall  issue  in  respect  thereof  except  by  leave  of  the  Master. 

3.  In  proceedings  under  Order  IV.,  where  it  appears  that  the 
debt  sued  for  is  within  the  terms  of  the  Proclamation,  no  order  for 
summary  judgment  ought  to  be  made.  This  applies  to  garnishee 
orders. 

4.  Judgment  debts  are  not  within  the  proclamations,  which  are 
limited  to  contract  debts. 

(Signed)        Beading,  C.J. 
122/&  August,   1914. 
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IRISH  COURTS. 

The  following  "  directions  to  the  officers  of  the  King's  Bench 
"  Division  of  the  High  Court  of  Justice  in  Ireland  with  respect  to  the 
"  practice  of  the  Court  in  all  cases  affected  by  the  Royal  Proclamations 
"  dated  respectively  the  2nd  and  6th  days  of  August,  1914,"  were 
issued  by  the  Lord  Chief  Justice  of  Ireland :  — 

1.  Writs  of  summons  are  to  be  issued  as  heretofore. 

2.  After  the  issue  of  the  writ  no  judgment  is  to  be  signed  in 
default  of  appearance  if  it  appears  upon  the  writ  that  the  claim 
thereon  comes  within  the  Proclamations  or  either  of  them.  If  in 
any  such  action  judgment  has  already  been  signed  no  execution  shall 
issue  in  respect  thereof  except  by  leave  of  the  Court. 

(Signed)         Richard  B.  Cherry,  L.C.J. 
18th  August,  1914. 


COUNTY  COURT  RULE. 


The  Postponement  of  Payments  Act,  1914. 


The  following  Rule  Bhall  have  effect  during  the  currency  of  any 
Proclamation  issued  under  the  Postponement  of  Payments  Act,  1914, 
and  for  two  months  thereafter  :  — 

Order  VII.,  Rule  36,  pars  2,  3. 

Where  judgment  cannot  be  entered  by  reason  of  Proclamation  under 

4  &  5  Geo.  V.,  o.   11. 

Plaint    Note  and    Summons— Service — Default   Summons  and 

Service. 

The  following  paragraphs  shall  be  added  to  Order  VII.,  Rule  36, 
viz.  :  — 

(2)  Where  a  default  summons  has  been  issued  in  an  action  in 
respect  of  a  claim  to  which  any  Proclamation  issued  under  or  con- 
firmed by  the  Postponement  of  Payments  Act,   1914,   applies,  and 
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notice  of  intention  to  defend  has  not  been  given-  or  leave  to  defend 
has  not  been  obtained,  the  period  during  which  such  Proclamation 
was  or  shall  be  in  force  shall  be  excluded  in  the  computation  of  the 
time  within  which  judgment  may  be  entered. 

(3)  Where  any  such  action  has  been  struck  out  on  default  of 
judgment  being  entered,  and  the  Court  is  satisfied  that  the  plaintiff 
was  unable  to  have  judgment  entered  by  reason  of  any  such  Pro- 
clamation, or  of  any  directions  given  for  carrying  any  such 
Proclamation  into  effect,  the  Court  may,  at  any  time  before  the 
expiration  of  the  time  limited  for  entering  judgment  (such  time  to 
be  computed)  in  accordance  with  the  preceding  paragraph,  order  the 
action  to  be  reinstated. 

Wm.  L.  Selfe. 

Wm.  G.   Smyly. 

B.    Woodfall. 

T.   G.   Granger. 

H.  Tindal   Atkinson. 

Approved  by  the  Kules  Committee  of  the  Supreme  Court. 

Kenneth  Muir  Mackenzie,  Secretary. 

I  allow  this  Rule,  which  shall  come  into  operation  forthwith. 

(Signed)         Haldane,   C. 
The  10th  day  of  September,   1914. 
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At  the  Court  at  Buckingham  Palace,  the  9th  day  of  September,  1914. 

Present, 
The   King's   Most  Excellent   Majesty  in   Council. 

Whereas  by  the  Aliens  Restriction  Act,  1914,  power  is  conferred 
upon  His  Majesty  in  time  of  war  or  imminent  national  danger  or 
great  emergency  by  Order  in  Council  to  impose  restrictions  on  aliens, 
and  to  make  such  provisions  as  may  be  necessary  or  expedient  for 
carrying  such  restrictions  into  effect : 

And  whereas  a  state  of  war  at  present  exists  between  Great  Britain 
and  Germany  and  also  between  Great  Britain  and  Austria-Hungary : 

And  whereas  by  Orders  in  Council  dated  respectively  the  fifth, 
tenth,  twelfth,  and  twentieth  of  August  in  the  present  year  His  Majesty 
was  pleased  to  make  various  provisions  under  the  said  Act,  and  it 
is  desirable  to  consolidate  the  said  Orders  in  Council,  with  amend- 
ments : 
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Now,  therefore,  His  Majesty  is  pleased,  by  and  with  the  advice 
of  His  Privy  Council,  to  order,  and  it  is  hereby  ordered,  as  follows :  — 

Part  I. 

Restrictions  on  Auens  Entering  and  Leaving  the  United 

Kingdom. 

Approved  Ports  and  Prohibited  Ports. 

Definition    of    Approved    Ports  and  Prohibited    Porte. 

1. — (1)  For  the  purposes  of  this  Order,  the  following  ports  are 
approved  ports,  that  is  to  say :  — 

Aberdeen, 

Dundee, 

Newcastle-upon-Tyne, 

West  Hartlepool, 

HuU, 

London, 

Folkestone, 

Falmouth, 

Bristol, 

Holyhead, 

Liverpool, 

Glasgow, 

Dublin ; 

and  any  other  port  or  place  in  the  United  Kingdom  is,  for  the  pur- 
poses of  this  Order,  a  prohibited  port. 

(2)  For  the  purposes  of  this  Order  the  limits  of  the  approved 
ports  shall  be  those  specified  in  the  First  Schedule  to  this  Order,  and 
any  part  of  an  approved  port  outside  those  limits  shall  be  treated 
as  though  it  were  part  of  a  prohibited  port. 

(3)  A  Secretary  of  State  may,  by  order,  after  consulting  the 
Admiralty  and  the  Army  Council,  add  any  port  to  the  list  of  approved 
ports,  or  remove  any  port  from  that  list,  and  prescribe  or  alter 
the  limits  of  any  approved  port;  and  this  Order  shall  thereupon 
have  effect  accordingly. 

Aliens  entering  the  United  Kingdom. 

Aliens  not  to  land  at  Prohibited  Ports. 

2. — (1)  An   alien  shall   not  land  in  the   United   Kingdom   at  a 
prohibited  port : 
Provided  that — 

(a)  where  a  Secretary  of  State  is  satisfied  that  an  alien  friend 
has  arrived  at  a  prohibited  port  in  ignorance  of  the  pro- 
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visions  of  this  Order  or  in  any  other  circumstances 
entitling  him  to  special  consideration,  and  may  safely  be 
permitted  to  land,  he  may  grant  him  permission  accord- 
ingly ;  and 
(b)  subject  to  the  provisions  of  this  Order  the  foregoing  prohi- 
bition shall  not,  unless  in  any  particular  case  an  aliens 
officer  so  directs,  apply  to  an  alien  friend  who  is  the 
master  or  a  member  of  the  crew  of  a  vessel  arriving  at 
a  prohibited  port,  if  whilst  he  is  on  shore  he  complies 
with  such  requirements  (if  any)  as  may  be  imposed  upon 
him  or  upon  masters  and  seamen  generally  by  an  aliens 
officer  at  the  port; 

and  any  alien  friend  who  lands  in  accordance  with  this  proviso,  and, 
if  conditionally  disembarked,  who  complies  with  the  conditions,  shall 
not  be  liable  to  any  penalty  for  landing  at  the  port  in  question. 

Alien  enemies  not  to  land   without  permits. 

3.  An  alien  enemy  shall  not  land  in  the  United  Kingdom  at  an 
approved  port  without  the  permission   of  a   Secretary  of  State. 

Powers  with  respect  to  Aliens  landing  at  Approved   Port. 

4.  An  alien  arriving  at  an  approved  port  may,  if  a  Secretary  of 
State  so  directs,  or  if  an  aliens  officer  at  the  port  is  satisfied  that  he 
cannot  safely  be  permitted  to  land  in  the  United  Kingdom,  be  treated 
as  though  the  port  were  a  prohibited  port. 

Detention  of  Aliens  arriving  in  United  Kingdom. 

5.  An  alien  landing  in  contravention  of  this  Order,  and  an  alien 
arriving  at  any  port  in  circumstances  in  which  he  is  prohibited  from 
landing,  may,  until  dealt  with  under  this  Order,  be  detained  in  such 
manner  as  a  Secretary  of  State  may  direct,  and  whilst  so  detained 
shall  be  deemed  to  be  in  legal  custody. 

Aliens  not  to  enter  United  Kingdom  with  firearms,   &c. 

6.  An  alien  shall  not  land  at  any  port  in  the  United  Kingdom 
having  in  his  possession — 

(a)  any  firearms  or  other  weapons,  ammunition,  or  explosives; 

(b)  any  petroleum  spirit,   naphtha,  benzol,   petroleum,   or   other 

inflammable  liquid  in  quantities  exceeding  three  gallons; 

(c)  any   apparatus   or    contrivance   intended   for    or    capable    of 

being  used  for  signalling  apparatus,  either  visual  or  other- 
wise; 

(d)  any  carrier  or  homing  pigeons; 

(e)  any  motor  car,  motor  cycle,  or  aircraft;  or 

(/)  any  cypher  code  or  other  means  of  conducting   secret  cor- 
respondence ; 
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and  where  an  alien  lands  with  any  such  articles  in  his  possession  he 
shall  forfeit  the  articles  and  shall  be  deemed  to  have  imported  them 
in  contravention  of  the  provisions  of  the  Customs  Consolidation  Act, 
1876,  as  though  the  articles  in  question  were  contained  in  the  table  of 
prohibitions  and  restrictions  set  out  in  section  forty-two  of  that  Act : 
Provided  that  where  an  aliens  officer  considers  that  an  alien 
friend  arriving  at  any  port  may  safely  be  permitted  to  land  with 
any  such  articles  as  aforesaid  in  his  possession,  he  may  permit  him 
to  land  accordingly,  and  the  foregoing  provisions  of  this  article  shall 
not  apply. 

Conditional  landing. 

7.  An  alien  conditionally  disembarked  under  the  directions  of 
an  aliens  officer  for  the  purpose  of  inquiry  or  examination  shall  not 
for  the  purposes  of  this  Order  be  deemed  to  have  landed  so  long  as 
the  conditions  are  complied  with. 


Aliens  leaving  the  United  Kingdom. 
Aliens  not  to   embark   at  Prohibited  Ports. 

8.  An  alien  shall  not,  except  in  pursuance  of  an  order  of  deporta- 
tion under  this  Order,  embark  in  the  United  Kingdom  at  a  prohibited 
port: 

Provided  that — 

(a)  where  a  Secretary  of  State  is  satisfied  that  any  alien  friend 

who  desires  to  embark  at  a  prohibited  port  may  safely 
be  permitted  to  do  so,  he  may  grant  him  permission 
accordingly;  and 

(b)  subject  to  the  provisions  of  this  Order,  the  foregoing  pro- 

hibition shall  not,  unless  in  any  particular  case  an  aliens 
officer  so  directs,  apply  to  an  alien  friend  who  is  the  master 
or  a  member  of  the  crew  of  a  vessel  leaving  a  prohibited 
port; 

and  any  alien  friend  who  embarks  in  accordance  with  this  proviso 
shall  not  be  liable  to  any  penalty  for  embarking  in  the  United  King- 
dom at  the  port  in  question. 

Provision  as  to  Alien  Enemies  leaving  a  port  without  having  landed. 

9.  Where  an  alien  enemy  is  about  to  leave  any  port  on  board  a 
vessel  on  which  he  has  arrived  at  the  port  he  may  for  the  purposes 
of  this  Order,  if  a  Secretary  of  State  so  directs  or  if  it  appears 
necessary  to  an  aliens  officer  in  the  interests  of  public  safety,  be 
treated  as  though  he  had  embarked  at  that  port  in  contravention  of 
this  Order,  but  shall  not  be  subject  to  any  fine  or  imprisonment 
for  so  embarking. 
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Alien  Enemies  not  to  embark  without  permit. 

10.  An  alien  enemy  shall  not,  except  in  pursuance  of  an  order 
of  deportation  under  this  Order,  embark  in  the  United  Kingdom  at 
an  approved  port,  unless  provided  with  a  permit  issued  by  a  Secretary 
of  State : 

Provided  that  an  alien  enemy  about  to  embark  in  the  United 
Kingdom  at  an  approved  port,  even  when  provided  with  such  permit 
as  aforesaid,  may,  if  a  Secretary  of  State  so  directs,  or  if  in  the  opinion 
of  an  aliens  officer  he  cannot  safely  be  permitted  to  embark,  be 
treated  as  though  the  port  were  a  prohibited  port. 

Detention  of  Aliens  embarking. 

11.  An  alien  embarking  or  about  to  embark  in  the  United  King- 
dom in  contravention  of  this  Order  may,  until  dealt  with  under  this 
Order,  be  detained  in  such  manner  as  a  Secretary  of  State  may  direct, 
and  whilst  so  detained  shall  be  deemed  to  be  in  legal  custody. 

Deportation  of  Aliens. 

12. — (1)  A  Secretary  of  State  may  order  the  deportation  of  any 
alien,  and  any  alien  with  respect  to  whom  such  an  order  is  made  shall 
forthwith  leave  and  thereafter  remain  out  of  the  United  Kingdom. 

(2)  Where  an  alien  is  ordered  to  be  deported  under  this  Order, 
he  may,  until  he  can,  in  the  opinion  of  the  Secretary  of  State,  be 
conveniently  conveyed  to  and  placed  on  board  a  ship  about  to  leave 
the  United  Kingdom,  and  whilst  being  conveyed  to  the  ship,  and 
whilst  on  board  the  ship  until  the  ship  finally  leaves  the  United 
Kingdom,  be  detained  in  such  manner  as  the  Secretary  of  State  directs, 
and,  whilst  so  detained,  shall  be  deemed  to  be  in  legal  custody. 

Obligations  on  Masters  of  Vessels. 

13. — (1)  The  master  of  every  vessel,  whether  British  or  foreign, 
arriving  at  or  leaving  a  port  in  the  United  Kingdom  shall,  immediately 
on  the  arrival  of  the  vessel  at  that  port,  or,  as  the  case  may  be,  not 
more  than  twenty-four  hours  before  leaving  that  port,  furnish  to  an 
aliens  officer  at  that  port,  with  respect  to  all  persons  on  board  the 
vessel,  or  intending  to  embark  on  the  vessel,  such  particulars  in  such 
manner  as  the  Secretary  of  State  may  direct,  and  shall  otherwise 
take  all  reasonable  steps  in  his  power  for  securing  the  enforcement 
of  this  Order. 

(2)  The  master  of  a  vessel  arriving  at  or  leaving  any  port  shall 
not  permit  any  persons  to  land  or  to  embark  without  the  sanction 
of  an  aliens  officer  at  the  port. 

(3)  Where  a  person  lands  or  embarks  at  any  port  in  contraven- 
tion of  this  Order,  the  master  of  the  vessel  from  which  he  lands  or 
on  which  he  embarks  shall,  unless  he  proves  the  contrary,  be  deemed 
to  have  aided  and  abetted  the  offence. 
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Obligation  to  afford   passage  to   Aliens. 

14.  The  master  of  a  ship  about  to  call  at  any  port  shall,  if  so 
required  by  a  Secretary  of  State  or  an  aliens  officer,  receive .  an  alien 
and  his  dependants,  if  any,  on  board  his  ship  and  afford  him  or  them 
a  passage  to  that  port,  and  proper  accommodation  and  maintenance 
during  the  passage,  and,  if  the  ship  is  the  same  or  belongs  to  the 
same  owners  as  the  ship  in  which  the  alien  arrived  in  the  United 
Kingdom,  shall,  if  so  required  as  aforesaid,  afford  such  passage, 
accommodation,  and  maintenance  free  of  charge. 

Aliens   Officers. 

15. — (1)  The  following  persons,  that  is  to  say — 

(a)  any   immigration   officers   appointed  under   the   Aliens   Act, 

1905;  and 
(6)  any  persons   appointed  for   the  purpose  by   a  Secretary  of 

State ; 

shall  be  aliens  officers  for  the  purposes  of  this  Order  at  the  various 
ports  in  the  United  Kingdom,  and  shall  in  the  exercise  of  their  powers 
act  under  general  or  special  instructions  from  the  Secretary  of  State, 
and,  subject  to  such  instructions,  shall  have  power  to  enter  on  board 
any  vessel,  and  to  detain  and  examine  all  persons  arriving  at  or 
leaving  any  port  in  the  United  Kingdom,  and  to  require  the  produc- 
tion of  any  documents  by  such  persons,  and  generally  to  take  such 
steps  as  are  sanctioned  by  this  Order  or  as  may  be  necessary  for 
giving  effect  to  this  Order. 

Exceptions. 

Part  I.  not  to  Apply  in  Certain  Cases. 

16.  This  Part  of  the  Order  shall  not  apply — 

(a)  to  prisoners  of  war;  or 

(6)  to  children  appearing  to  an  aliens  officer  to  be  under  the  age 
of  fourteen. 

Part  II. 

Restrictions  on  Aliens  Residing  in  the  United  Kingdom. 

Residence  amd  Registration  of  Aliens. 

Power  to  order  Aliens  to  reside  in  certain  areas. 

17.  A  Secretary  of  State  may  by  order  require  any  alien  enemy 
to  reside  or  continue  to  reside  in  any  place  or  district  specified  in 
the  order,  and  the  alien  shall  comply  with  the  order. 
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Prohibition  on  Alien  Enemies  residing  in  Prohibited  Areas. 

18. — (1)  An  alien  enemy  shall  not  enter,  or  reside  or  continue 
to  reside  either  temporarily  or  permanently  in,  any  of  the  areas 
specified  in  the  Second  Schedule  to  this  Order  (in  this  Order  referred 
to  as  prohibited  areas)  unless  provided  with  a  permit  issued  by  the 
registration  officer  of  the  district,  subject  to  the  general  or  special 
instructions  of  a  Secretary  of  State. 

(2)  A  Secretary  of  State  may  by  Order,  after  consulting  the 
Admiralty  and  the  Army  Council,  add  any  'area  to  the  list  of  pro- 
hibited areas  in  the  said  Schedule,  or  remove  any  area  or  part  of  an 
area  from  that  list;  and  this  Order  shall  thereupon  have  effect 
accordingly. 

Registration  of  Aliens. 

19. — (1)  An  alien  residing  in  a  prohibited  area,  and  an  alien 
enemy  wherever  resident,  shall  comply  with  the  following  require- 
ments as  to  registration  :  — 

(a)  he  shall  as  soon  as  may  be  furnish  to  the  registration  officer 
of  the  registration  district  in  which  he  is  resident  par- 
ticulars as  to  the  matters  set  out  in  the  Third  Schedule 
to  this  Order : 

(6)  he  shall,  if  he  is  about  to  change  his  residence,  furnish  to  the 
registration  officer  of  the  registration  district  in  which  he 
is  then  resident  particulars  as  to  the  date  on  which  his 
residence  is  to  be  so  changed,  and  as  to  his  intended  place 
of  residence,  and  on  effecting  any  such  change  of  resi- 
dence he  shall  forthwith  report  himself  to  the  registration 
officer  of  the  registration  district  into  which  he  moves. 

(c)  he  shall  furnish  to  the  registration  officer  of  the  registration 
district  in  which  he  is  resident  particulars  of  any  cir- 
cumstance affecting  in  any  manner  the  accuracy  of  the 
particulars  previously  furnished  by  him  for  the  purpose 
of  registration  within  forty-eight  hours  after  the  circum- 
stance has  occurred. 

(2)  Where  an  alien  is  lodging  with  or  living  as  a  member  of  the 
household  of  any  other  person,  it  shall  be  the  duty  of  that  person 
either  himself  to  furnish  with  respect  to  the  alien  the  particulars 
aforesaid,  or  to  give  notice  of  the  presence  of  the  alien  in  his  house- 
hold to  the  registration  officer. 

(3)  Where  an  alien  has  a  household  he  shall  furnish  the  par- 
ticulars as  aforesaid  not  only  as  respects  himself,  but  as  respects 
every  alien  who  is  living  as  a  member  of  his  household. 

Register  of  Aliens. 

20. — (1)  For  the  purposes  of  this  Order,  the  chief  officer  of  police 
of  the  police  district  shall  be  the  registration  officer,  and  the  police 
district  shall  be  the  registration  district : 

Provided  that  where  a  prohibited  area  includes  the  whole  or  part 
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of  more  than  one  police  district,  arrangements  may  be  made  by  a 
Secretary  of  State  for  constituting  that  prohibited  area  a  single 
registration  district,  and  for  the  appointment  of  a  registration  officer 
for  that  district. 

(2)  A  registration  officer  shall — 

(a)  keep  for  his  registration  district  a  register  for  the  purposes 

of  this  Act; 

(b)  register  therein  all  aliens  resident  in  his  district  who  furnish 

particulars  for  the  purpose,  by  entering  these  particulars 
on  the  register ; 

(c)  enter  on  the  register  all  other  particulars  furnished  in  accord- 

ance with  this  Order  with  respect  to  any  alien  so  regis- 
tered; and 

(d)  if  a  registered  alien   ceases  to  be  resident  in  his  district, 

record  the  fact  in  the  register. 

(3)  The  obligation  of  a  registration  officer  to  enter  particulars 
upon  the  register  shall  not  be  affected  by  the  fact  that  the  particulars 
may  not  have  been  furnished  within  the  time  required  by  this  Order, 
without  prejudice,  however,  to  the  liability  of  an  alien  to  a  penalty 
for  not  furnishing  the  particulars  within  the  required  time. 

(4)  Every  alien  shall  furnish  to  the  registration  officer,  in  addi- 
tion to  any  such  particulars  as  aforesaid,  any  information  which  may 
reasonably  be  required  for  the  purpose  of  registering  the  alien,  or 
maintaining  the  correctness  of  the  particulars  entered  on  the  register. 

Prohibition  on  Alien -Enemies  Travelling  more  than  Five  Miles  from 
Registered  Address. 

21.  An  alien  enemy  shall  not  travel  more  than  five  miles  from 
his  registered  place  of  residence  unless  furnished  with  a  permit  from 
the  registration  officer  of  the  registration  district  in  which  that  place 
of  residence  is  situate,  which  permit  shall  not  cover  a  period  exceed- 
ing twenty-four  hours  from  the  date  of  its  issue  and  shall  be  returned 
to  the  registration  officer  at  the  end  of  the  period  for  which  it  was 
issued : 

Provided  that — 

(a)  any  such  permit  may,  if  the  registration  officer  in  view  of 

any  special  circumstances  so  decides,  cover  a  period  ex- 
ceeding twenty-four  hours,  but  not  exceeding  four  days, 
from  the  date  of  its  issue,  subject,  however,  to  the  con- 
dition that  the  holder  thereof  shall  on  each  day  during 
the  currency  of  the  permit  report  himself  to  the  regis- 
tration officer  of  the  district  in  which  he  then  is,  and 
subject  also  to  any  other  conditions  which  may  be  pre- 
scribed by  the  registration  officer  granting  the  permit; 
and 

(b)  where  any  such  permit  is  granted  to  any  person  with  a  view 

to  his  leaving  one  registration  district  and  going  to  reside 


ALIENS  RESTRICTION  (CONSOLIDATION)  ORDER.    385 

in  another,  the  permit  may,  at  the  end  of  the  period  for 
which  it  was  issued,  be  delivered  to  the  registration  officer 
of  the  new  district  instead  of  being  returned  to  the  regis- 
tration officer  by  whom  it  was  granted;  and 
(c)  in  the  case  of  an  alien  enemy  having  a  bona  fide  place  of 
business  more  than  five  miles  from  his  registered  place 
of  residence  the  registration  officer  may,  if  he  thinks  fit, 
grant  a  permit  enabling  him  to  travel  to  or  from  his 
place  of  business,  which  shall  be  renewable  from  time  to 
time  as  and  when  the  registration  officer  so  directs. 


.  Possession  of  Firearms,  &c,   by   Alien  Enemies. 
Prohibition  on  Alien  Enemies  having  Firearms,  &c,  in  their 


22. — (1)  An  alien  enemy  shall  not,  except  with  the  written  per- 
mission of  the  registration  officer  of  the  district  in  which  he  resides, 
be  in  possession  of — 

(a)  any  ( firearms  or  other  weapons,  ammunition,  or  explosives, 

or  material  intended  to  be  used  for  the  manufacture  of 
explosives ; 

(b)  any  petroleum  spirit,  naphtha,   benzol,  petroleum,   or  other 

inflammable  liquid  in  quantities  exceeding  three  gallons; 

(c)  any   apparatus    or   contrivance    intended  for,    or  capable  of 

being  used  for,   a  signalling  apparatus,   either  visual  or 
otherwise ; 

(d)  any  carrier  or  homing  pigeons; 

(e)  any  motor  car,  motor  cycle,  motor  boat,  yacht,  or  aircraft; 

or 

(/)  any  cipher  code  or  other  means  of  conducting  secret  corre- 
spondence ; 

(g)  any  telephone  installation; 

(h)  any  camera  or  other  photographic  apparatus; 

(i)  any  military  or  naval  map,  chart,  or  handbook. 

(2)  If  a  justice  of  the  peace  is  satisfied  by  information  on  oath 
that  there  is  reasonable  ground  for  suspecting  any  contravention  of 
the  foregoing  provision,  he  may  grant  a  search  warrant  authorising 
any  constable  named  therein  to  enter  at  any  time  any  premises  or 
place  named  in  the  warrant,  if  necessary  by  force,  and  to  search  the 
premises  or  place  and  every  person  found  therein,  and  to  seize  any 
article  which  is  being  kept  in  the  premises  or  place  in  contravention 
of  this  Article. 

Where  it  appears  to  a  superintendent  or  inspector  of  police,  or 
any  police  officer  of  higher  rank,  that  the  case  is  one  of  great 
emergency,  and  that  in  the  interests  of  the  State  immediate  action  is 
necessary,  he  may  by  a  written  order  under  his  hand  give  to  any 
constable  the  like  authority  as  may  be  given  by  the  warrant  of  a 
justice  under  this  Article. 
1  c 
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Restriction,  on  Circulation   of   Newspapers. 

Restriction  on  Circulation  of  Newspapers  amongst  Alien  Enemies. 

23. — (1)  The  circulation  among  alien  enemies  of  any  newspaper 
wholly  or  mainly  in  the  language  of  a  State,  or  any  part  of  a  State, 
at  war  with  His  Majesty,  is  prohibited,  unless  the  permission  in 
writing  of  a  Secretary  of  State  has  been  first  obtained,  and  such 
conditions  as  may  be  prescribed  by  the  Secretary  of  State  are  com- 
plied with. 

(2)  Any  person  publishing  any  newspaper  for  circulation  in  con- 
travention of  this  Order  shall  be  deemed  to  have  acted  in  contraven- 
tion of  this  Order,  and  where  a  Secretary  of  State  is  satisfied  that 
any  newspaper  has  been,  or  is  about  to  be,  published  for  circulation 
in  contravention  of  this  Order,  he  may  authorise  such  persons  as 
he  thinks  fit  to  enter,  if  needs  be  by  force,  any  premises,  and  to 
seize  any  copies  of  the  newspaper  found  thereon,  and  also  any  type 
or  other  plant  used  or  capable  of  being  used  for  printing  or  production 
of  the  newspaper,  and  to  deal  with  any  articles  so  seized  in  such 
manner  as  the  Secretary  of  State  may  direct. 

(3)  In  this  Article  the  expression  "  newspaper  "  includes 
periodical.  > 

Carrying  on   of  Banking  Business. 

Restrictions  with  respect  to  Banking. 

24. — (1)  An  alien  enemy  shall  not  carry  on  or  engage  in  any 
banking  business  except  with  the  permission  in  writing  of  the  Secretary 
of  State,  and  to  such  extent  and  subject  to  such  conditions  and  super- 
vision as  the  Secretary  of  State  may  direct,  and  an  alien  enemy 
who  is  or  has  been  carrying  on  or  engaged  in  banking  business  shall 
not,  except  with  the  like  permission,  part  with  any  money  or  securi- 
ties in  the  bank  where  he  is  or  has  been  carrying  on  or  engaged  in 
business,  and  shall,  if  so  required,  deposit  any  such  money  or  securi- 
ties in  such  custody  as  the  Secretary,  of  State  may  direct. 

(2)  Any  constable,  if  authorised  by  a  superintendent  of  police, 
or  officer  of  higher  rank,  may,  for  the  purpose  of  enforcing  the  pro- 
visions of  this  Article,  enter,  if  necessary  by  force,  and  search  or 
occupy  any  premises  in  which  the  business  of  banking  is  or  has  been 
carried  on  by  an  alien  enemy. 

(3)  For  the  purpose  of  this  Article,  any  person  who  is  a  member 
of  a  firm  or  a  director  of  a  company  carrying  on  banking  business  in 
the  United  Kingdom  shall  be  deemed  to  be  carrying  on  banking  busi- 
ness. 

Provisions  as  to  Clubs  Frequented  by  Alien  Enemies. 

Power  to  Close  Clubs. 

25. — (1)  A  chief  officer  of  police,  if  so  authorised  by  general  or 
special  order  of  the  Secretary  of  State,  may  direct  that  any  premises 
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within  his  jurisdiction  which,  in  his  opinion,  are  used  for  the  pur- 
poses of  a  club  which  is  habitually  frequented  by  alien  enemies,  shall 
be  kept  closed,  either  altogether  or  during  such  hours,  as  may  be 
required  by  him;  and  where  any  such  direction  is  given  in  respect 
of  any  premises,  no  alien  enemy  shall  enter  or  be  on  the  premises 
at  any  time  when  the  premises  are  directed  to  be  closed. 

(2)  Any  constable,  if  authorised  by  the  chief  officer  of  police, 
may,  for  the  purpose  of  enforcing  the  provisions  of  this  Article,  enter, 
if  necessary  by  force,  and  search  or  occupy  any  premises  to  which 
an  order  under  this  Article  relates. 


Part  III. 
Gemeral. 
Penalty. 

26.  If  any  person  acts  in  contravention  of  or  fails  to  comply 
with  any  provisions  of  this  Order,  he  is  liable  on  summary  convic- 
tion to  a  fine  not  exceeding  one  hundred  pounds  or  to  imprisonment 
with  or  without  hard  labour  for  a  term  not  exceeding  six  months, 
and  the  court  before  which  he  is  convicted  may,  either  in  addition  to 
or  in  lieu  of  any  such  punishment,  require  that  person  to  enter 
into  recognisances  with  or  without  sureties  to  comply  with  the  pro- 
visions of  this  Order  or  such  provisions  thereof  as  the  court  may 
direct. 

If  any  person  fails  to  comply  with  an  order  of  the  court  requir- 
ing him  to  enter  into  recognisances,  the  court  or  any  court  of  sum- 
mary jurisdiction  sitting  for  the  same  place  may  order  him  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceed- 
ing six  months. 


Disobedience  to  Aliens  Officers  and  Other  Offences. 

27. — (1)  If  any  alien,  master  of  a  ship,  or  other  person  arriving 
at  or  leaving  any  port  lands  or  embarks  without  the  permission  of  an 
aliens  officer,  or  refuses  to  answer  any  question  reasonably  put  to 
him  by  an  aliens  officer,  or  makes  or  causes  to  be  made  any  false 
return,  false  statement,  or  false  representation  to  an  aliens  officer, 
or  refuses  to  produce  any  document  in  his  possession  which  he  is 
required  by  an  aliens  officer  to  produce,  or  obstructs  or  impedes  an 
aliens  officer  in  the  exercise  of  his  powers  or  duties  under  the  Order, 
he  shall  be  deemed  to  have  acted  in  contravention  of  this  Order. 

(2)  If  any  person  furnishes  or  causes  to  be  furnished  to  a  regis- 
tration officer  any  false  particulars,  or,  with  a  view  to  obtaining 
any  permit  or  permission  under  this  Order,  makes  or  causes  to  be 
made  any  false  statement  or  false  representation,  he  shall  be  deemed 
to  have  acted  in  contravention  of  ttiis  Order. 


388     ORDERS  IN  COUNCIL  AND  PROCLAMATIONS. 

Persons  Aiding  and  Abetting. 

28.  If  any  person  aids  or  abets  any  person  in  any  contravention 
of  this  Order,  or  knowingly  harbours  any  person  whom  he  knows 
or  has  reasonable  ground  for  supposing  to  have  acted  in  contra- 
vention of  this  Order,  he  shall  be  deemed  himself  to  have  acted  in 
contravention  of  this  Order. 

Arrest. 

29.  Any  person  who  acts  in  contravention  of  this  Order,  or  is 
reasonably  suspected  of  having  so  acted,  or  being  about  so  to  act, 
may  be  taken  into  custody  without  warrant  by  an  aliens  officer  or 
by  any  constable. 

Additional  Powers  of  Secretary  of  State. 

30. — (1)  A  Secretary  of  State  may,  if  he  thinks  it  necessary  in 
the  interests  of  public  safety,  direct  that  any  of  the  provisions  of 
this  Order  as  to  alien  enemies  shall  in  particular  cases  be  applicable 
to  other  aliens,  and  thereupon  such  provisions  shall  apply  accord- 
ingly. 

(2)  A  Secretary  of  State  may,  if  he  thinks  fit,  direct  that  any 
powers  or  duties  assigned  under  this  Order  to  aliens  officers  or  to 
registration  officers  shall  be  discharged  by  other  persons  deputed  by 
the  Secretary  of  State  for  the  purpose. 

(3)  The  Secretary  of  State,  with  a  view  to  giving  full  effect  to 
this  Order,  may  direct  that  passengers  on  ships  entering  or  leaving 
any  port  in  the  United  Kingdom  shall  be  subject  to  such  restrictions, 
control,  and  supervision  as  may  appear  necessary  or  expedient,  and 
may  impose  general  conditions  as  respects  ships  entering  or  leaving 
any  such  port,  an*  it  shall  be  the  duty  of  all  persons  to  comply  with 
any  such  direction. 

Interpretation . 

31.  For  the  purposes  of  this  Order — 

The  expression  "  police  district  "  means  any  district  for  which 
there  is  a  separate  police  force;  and  the  expression  "  chief 
officer  of  police  "  means  the  chief  constable,  or  head  con- 
stable, or  other  officer,  by  whatever  name  called,  having 
the  chief  command  of  the  police  force  of  the  district; 

The  expression  "  alien  friend"  means  an  alien  whose  sovereign 
or  State  is  at  peace  with  His  Majesty,  and  the  expression 
"  alien  enemy  "  means  an  alien  whose  sovereign  or  State 
is  at  war  with  His  Majesty;  and 

References  to  landing  or  embarking  shall,  unless  the  context 
otherwise  implies,  be  deemed  to  include  references  to 
attempting  to  land  or  attempting  to  embark  respectively. 
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Application  to  Scotland  and  Ireland. 

32. — (1)  In  the  application  of  this  Order  to  Scotland — 

The  expressions   "  the   court  "    and    "  any   court   of    summary 

jurisdiction  "  mean  the  sheriff; 
The    expressions    "  enter    into    recognisances    witi'.i    or    without 

sureties  "    and    "  enter   into   recognisances  "    mean    "  find 

caution." 

(2)  In  the  application  of  this  Order  to  Ireland — 

The  expression  "  police  district  "  means  the  police  district  of 
Dublin  metropolis  and  any  county  or  other  area  for  which 
a  county  inspector  of  the  Royal  Irish  Constabulary  or  officer 
having  the  rank  of  such  county  inspector  is  appointed,  and 
the  expression  "  chief  officer  of  police  "  means,  as  respects 
the  police  district  of  Dublin  metropolis,  the  Chief  Com- 
missioner of  the  Dublin  Metropolitan  Police,  and  as  respects 
any  other  police  district  the  county  inspector  of  the  Royal 
Irish  Constabulary  or  officer  having  the  rank  of  such  county 
inspector  as  the  case  may  be. 

The  expression  "  superintendent  of  police  "  includes  in  the  case 
of  the  Royal  Irish  Constabulary  a  sergeant  and  any  officer 
of  higher  rank. 


Order  not  to  Apply  to  Ambassadors,  <&c. 

33.  Nothing  in  this  Order  shall  be  construed  as  imposing  any 
restriction  or  disability  on  any  foreign  ambassador  or  other  public 
minister  duly  authorised,  or  any  servants  in  actual  attendance  upon 
any  such  ambassador  or  public  minister. 


Short  Title,  Construction,  and  Revocation. 

34. — (1)  This  Order  may  be  cited  as  the  Aliens  Restriction  (Con- 
solidation) Order,  1914. 

(2)  The  Interpretation  Act,  1889,  shall  apply  for  the  purpose  of 
the  interpretation  of  this  Order  in  like  manner  as  it  applies  for  the 
purpose  of  the  interpretation  of  an  Act  of  Parliament. 

(3)  The  said  Orders  in  Council  of  the  fifth,  tenth,  twelfth,  and 
twentieth  of  August,  imposing  restrictions  on  aliens,  are  hereby 
revoked : 

Provided  that  the  revocation  of  any  such  Order  shall  not — 

(a)  affect  the  previous  operation  of  any  Order  so  revoked  or 
anything  duly  done  or  suffered  under  any  Order  so  re- 
voked ;  or 

(&)  affect  any  right,  privilege,  obligation,  or  liability  acquired, 
accrued,  or  incurred  under  any  Order  so  revoked;  or 
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(c)  affect  any    penalty,   forfeiture,    or    punishment    incurred    in 

respect  of  any  offence  committed  against  any  Order  so 
revoked;  or 

(d)  affect  any  proceedings  or  remedy  in  respect  of  any  such 

right,   privilege,   obligation,  liability,  penalty,   forfeiture, 
or  punishment  as  aforesaid; 

and  any  permission  or  direction  given,  or  order  or  requirement  made, 
or  other  action  taken  under  any  Order  so  revoked  shall  be  deemed 
to  have  been  given,  made,  or  taken  under  the  corresponding  pro- 
vision of  this  Order. 

Almeric  FitzRoy. 


SCHEDULES. 


First  Schedule. 


Limits  of  Approved  Ports. 


Approved  Port. 

Parts  included  within  Limits  of  Port. 

Aberdeen, 

North  of  Scotland  and  Orkney  and  Shetland  Steam 

Navigation  wharf,  outside  the  lock  of  Victoria 

Dock. 

Dundee,  - 

Camperdown  jetty. 

Newcastle-upon-Tyne, 

Newcastle  quay. 

West  Hartlepool, 

Central  dock. 

Hull, 

Riverside  quay. 

London, 

Tilbury  docks  and  pontoon. 

Folkestone, 

Railway  pier. 

Falmouth, 

Outer  arm  of  harbour  pier. 

Bristol,    - 

Landing  stage,  Avonmouth  docks. 

Holyhead, 

London  and  North- Western  Railway  quay,  east  side. 

Liverpool, 

Landing  stage. 

Glasgow, 

Meadowside  quay. 

Dublin, 

North  Wall  and  Kingstown  pier. 

Second  Schedule. 


Prohibited  Areas. 

The  following  areas  are  prohibited  areas  in  England : — 

Cheshire. 

County  Boroughs. — Birkenhead  :  Chester :  Wallasey. 

Urban  Districts. — Brbmborough :  Ellesmere  Port  and  Whitby :  Higher  Beb- 

ington:   Hoole:    Hoylake   and   West   Kirby :   Lower   Bebington :   Neston 

and  Parkgate :  Runcorn. 
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Sural  Districts.— Chester  (Civil  Parishes  of— Bache,  Backford,  Blacom-cum- 
Crabwall,  Bridge  Trafford,  Capenhurst,  Caughall,  Chorlton  by  Backford, 
Croughton,  Dunham-on-the-Hill,  Elton,  Great  Saughall,  Hapsford,  Hoole 
Village,  Ince,  Lea  by  Backford,  Little  Saughall,  Little  Stanney,  Mickle 
Trafford,  Mollington,  Moston,  Newton-by-ChesteT,  Picton,  Shotwick, 
Shotwick  Park  Stoke,  Thornton-le-Moors,  Upton-by-Chester,  Wervin, 
Wimbolds  Trafford,  and  Woodbank  only) :  Runcorn  (Civil  Parishes  of— 
Acton  Grange,  Antrobus,  Appleton,  Bartington,  Crowley,  Daresbury, 
Dutton,  Grappenhall,  Great  Budworth,  Hatton,  Higher  Whitley,  Keck- 
wick,  Latchford  Without,  Lower  Whitley,  Moore,  Newton-by-Daresbury, 
Preston-on-the-Hill,  Seven  Oaks,  Stockton  Heath,  Stretton,  Thelwall, 
Walton  Inferior,  Walton  Superior,  Aston-by-Sutton,  Aston  Grange,  Clifton, 
Halton,  Norton,  Sutton,  and  Weston  only):  "Wirral. 

Cornwall. 

Municipal   Boroughs. — Falmouth :    Helston :    Penryn  :    Penzance :    St.    Ives : 

Saltash :  Truro. 
Urban  Districts.—  Cambourne :   Hayle :   Ludgvan:  Madron:   Paul:   Phillack: 

Redruth:  St.  Just:  Torpoint. 
Rural  Districts.— East   Kerrier :   Helston:    Redruth:    St.    Germans:    Truro: 

West  Penwith. 

Devonshire. 

County  Boroughs. — Devonport:  Plymouth. 
Urban  Districts. — East  Stonehouse  :  Ivybridge. 

Rural  Districts. — Plympton  St.  Mary:  Tavistock  (Civil  Parishes  of  Bere 
Ferrers  only). 

Dorsetshire. 

Municipal  Boroughs. — Dorchester:  Poole:  Weymouth  and   Melcombe  Regis. 

Urban  Districts. — Portland  :  Swanage. 

Sural  Districts. — Dorchester :  Poole :   Wareham   and  Porbeck :  Weymouth. 

Durham. 

County  Boroughs. — Gateshead :  South  Shields :  Sunderland :  West  Hartlepool. 

Municipal  Boroughs. — Durham  :   Hartlepool :  Jarrow  :   Stockton-on-Tees. 

Urban  Districts.— Annfield  Plain :  Benfieldside :  Blaydon :  Brandon  and  By- 
shottles  :  Chester-le-Street :  Consett :  Felling  :  Hebburn  :  Hetton  :  Hough- 
ton-le-Spring  :  Leadgate :  Ryton  :  Seaham  Harbour  :  Southwick-on-Wear : 
Spennymoor  :  Stanley  :  Tanfield  :  Tow  Law  :  Whickham  :  Willington. 

Rural  Districts. — Chester-le-Street:  Durham:  Easington:  Hartlepool: 
Houghton-le-Spring :  Lanchester :  Sedgefield  :  South  Shields :  Stockton : 
Sunderland. 

Essex. 

Municipal  Boroughs. — Chelmsford :  Colchester :  Harwich :  Maldon  :  Southend- 

on-Sea. 
Urban  Districts. — Brentwood  :  Brightlingsea  :   Burnham-on-Crouch  :   Clacton  : 

Frinton-on-Sea :  Grays  Thurrock :  Leigh-on-Sea :  Shoeburyness  :  Tilbury  : 

Walton-on-the-Naze  :  Witham :   "Wivenhoe. 
Rural  Districts. — Billiericay  :   Braintree — (Civil  Parishes   of — Feering,    Great 

Coggeshall,  Kelvedon,  Little  Coggeshall,  Markshall,   Rivenhall,  Fairsted, 

Faulkbourne,  Hatfield  Peverel,  and  Terling  only) :  Chelmsford :  Lexden : 

Maldon  :  Orsett :  Rochford :  Tendring. 

Gloucestershire. 

County  Borough. — Bristol. 
Urban  Districts. — Coleford:   Kingswood. 

Rural  Districts.— Chipping  Sodbury  :  Lydbury  :  Thornbury:  Warmley  :  West 
Dean. 


392     ORDERS  IN  COUNCIL  AND  PROCLAMATIONS. 

Hampshire. 

County  Boroughs. — Bournemouth :  Portsmouth  :  Southampton. 

Municipal  Boroughs. — Christehurch :  Lymington :  Romsey. 

Urban  Districts. — Eastleigh  and  Bishojpstoke :  Fareham :  Gosport  and  Alver- 

stoke  Havant :  Itchem :  Warblington. 
Rural  Districts. — Christehurch  :  Fareham  Havant :  Lymington  :  New  Forest : 

Romsey :  South  Stoneham. 

Isle  of  Wight. 

Municipal  Boroughs. — Newport :  Ryde. 

Urban   Districts. — Oowes :    East  Cowes :    St.    Helens :    Sandown  :    Shanklin  : 

Ventnor. 
Bural  District. — Isle  of  Wight. 

Kent. 

County  Borough. — Canterbury. 

Municipal  Boroughs. — Chatham :  Deal :  Dover :  Faversham :  Folkestone : 
Gillingham:  Gravesend:  Hythe:  Lydd:  Maidstone:  Margate:  New  Rom- 
ney :   Queenborough :  Ramsgate :  Rochester :   Sandwich. 

Urban  Districts. — Ashford :  Broadstairs  and  St.  Peter's :  Cheriton  :  Heme 
Bay :  Milton  Regis  :  Northfleet :  Sandgate :  Sheerness :  Sittingbourne  : 
Wahner  :  Whitstable :  Wrotham. 

Bural  Districts. — Blean :  Bridge  :  Dover  :  East  Ashford  :  Eastry .  Elham : 
Faversham :  Hollingbourn  :  Hoo  :  Isle  of  Thanet :  Maidstone :  Mailing : 
Milton  :  Romney  Marsh :   Sheppey :   Strood :   West  Ashford. 

Lancashire. 

County  Boroughs. — Barrow-in-Furness :  Blackpool:  Bootle:  Liverpool:  St. 
Helens :  Southport. 

Municipal  Boroughs.— Lancaster :   Morecambe  :    Widnes. 

Urban  Districts. — Allerton :  Birkdale :  Carnforth :  Childwall :  Dalton-in- 
Furness :  Fleetwood  :  Formby :  Grange :  Great  Crosby  :  Heysham :  Huy- 
ton-with-Roby :  Kirkham :  Lathom  and  Burscough :  Litherland  :  Little 
Crosby :  Little  Woolton  :  Lytham  :  Much  Woolton :  Ormskirk  :  Poulton- 
le-Fylde  :  Preesall :  Prescot :  Rainford :  Saint  Annes-on-the-Sea :  Skelmers- 
dale  :  Thornton  :  TJlverston  :  Waterloo  with  Seaforth. 

Rural  Districts. — Fylde:  Garstang :  Lancaster:  Lunesdale ;  Sefton :  Ulver- 
ston  ;  West  Lancashire  :  Whiston. 

Lincolnshire. 

County  Borough. — Grimsby. 

Municipal   Boryugh. — Louth. 

Urban  Districts. — Alford :  Barton-upon-Humber :  Brigg  :  .  Broughton : 
Brumby  and  Frodingham :  Cleethorpe  with  Thrunscoe :  Mablethorpe : 
Market  Rasen  :   Roxby   cum   Risby :   Scunthorpe :    Skegness  :   Winterton. 

Rural   Districts. — Caistor":    Glanford  Brigg:  Grimsby:   Louth:    Spilsby. 

Monmouthshire. 
The  whole  county. 

Norfolk. 

County   Boroughs. — Gt.    Yarmouth  :   Norwich. 
Urban  Districts.— Cromer  :  North  Walsham  :  Sheringham. 
Rural    Districts. — Aylsham :    Blofield :    East   and   West   Flegg :    Erpingham : 
Loddon   and  Clavering :  Smallburgh. 
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Northumberland. 

County  Boroughs. — Newcastle-upon-Tyne  :  Tynemouth. 

Municipal   Boroughs. — Morpeth :   Wallsend. 

Urban  Ditricts. — Amble  :  Ashington  :  Bedlingtonshire :  Blyth  :  Cramling- 
ton :  Earsdon :  Gosforth :  Longbenton :  Newbiggin-by-the-Sea :  New- 
burn  :  Prudhoe :  Seaton  Delaval :  Seghill :  Weetslade :  Whitley  and 
Monkseaton :  Willington  Quay. 

Rural  Districts. — Alnwick — (Civil  Parishes  of — Gloster  Hill,  Greens  and 
Glantlees,  Guyzance,  Hauxley,  Hazon  and  Hartlaw,  High  Buston, 
Lesbury,  Low  Buston,  Morwiek,  Newton  on  the  Moor,  Shilbottle,  Sturton 
Grange,  Swarland,  Togston,  Walkmill,  Warkworth,  Whittle,  and  Wood- 
house  only) :  Castle  Ward :  Hexham — (Civil  Parishes  of — Bearl,  Broom- 
haugh,  Broomley,  Bywell,  Dukershagg,  Espershields,  Healey,  Hedley, 
High  Fotherley,  Horsley,  Nafferton,  Newlands,  Newton,  Newton  Hall, 
Ovingham,  Ovington,  Riding,  Shotley  High  Quarter,  Shotley  Low 
Quarter,  Spital,  Stelling,  Styford,  Welton  Whittle,  Whittonstall,  and 
Wylam  only) :   Morpeth. 

Somerset. 

Urban  Districts. — Burnham  :  Clevedon  :  Highbridge  :  Portishead :  Weston- 
super-Mare. 

Rural  Districts. — Axbridge :  Clutton  (except  the  Parishes  of  Chilcompton, 
Farrington   Gurmey,    and    Stone  Easton) :    Keynsham :    Long    Ashton. 

Suffolk. 
County  Borough. — Ipswich. 

Municipal  Boroughs. — Aldeburgh :   Beccles :   Lowestoft :  Southwold. 
Urban   Districts. — Bungay :    B'elixstowe    and  Walton  :    Halesworth :    Leiston- 

cum-Sizewell :    Saxmundham :   Woodbridge. 
Rural   Districts. — Plomesgate :    Samford  :    Woodbridge. 

Sussex. 

County  Boroughs. — Brighton  :    Eastbourne. 

Municipal  Boroughs. — Hove  :  Lewes. 

Urban   Districts. — Newhaven  :  Portslade-by-Sea :   Seaford. 

Rural  Districts. — Chailey :  Eastbourne  :  Hailsham— (Civil  Parishes  of — • 
Arlington,  Chalvington,  Chiddingly,  Hailsham,  Hellingly,  Laughton, 
Ripe  only) :  Newhaven :  Steyning  East :  Westbourne :  West  Hamp- 
nett — (Civil  Parishes  of — Appledram,  Birdham,  Donnington,  Earnley, 
East  Wittering,  Hunston,  Merston,  New  Eishbourne,  North  Mundham, 
Oving,   Selsey,  Sidlesham,   West  Itchenor,   and  West  Wittering  only). 

Yorkshire. 

County   Boroughs. — Kingston-upon-Hull :    Middlesbrough. 

Municipal  Boroughs. — Beverley  :  Bridlington  :  Hedon  :  Scarborough  : 
Thornaby-on-Tees. 

Urban  Districts. — Cottingham  :  Eston  :  Filey  :  Great  Driffield :  Guisborough  : 
Hessle  :  Hinderwell :  Hornsea :  Loftus :  Malton  :  Norton  :  Pickering  :  Red- 
car  :  Saltburn-by-the-Sea :  Skelton  and  Brotton  :  South  Bank  in  Normanby  : 
Whitby:  Withernsea. 

Eural  Districts. — Beverley :  Bridlington :  Driffield :  Guisborough :  Kirkby 
Moorside :  Malton :  Middlesbrough :  Norton :  Patrington :  Pickering : 
Scarborough :  Sculcoates  :  Sherburn  :   Skirlaugh :   Stokesley  :  Whitby. 

The  following  areas  are  prohibited  areas  in  Wales : — 
Glamorganshire. 
The  whole   county. 
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Pembrokeshire  . 

Municipal    Boroughs. — Haverfordwest:    Pembroke:    Tenby. 
Urban   Districts.— Fishguard :   Milford    Haven :    Neyland. 
Eural    Districts. — Haverfordwest :   Narbeth  :    Pembroke. 


The  following   areas   are   prohibited   areas   in   Scotland : — 

Aberdeenshire. 

Parishes. — Aberdour  :  Belhelvie :  Crimond  :  Cruden :  Drumoak  :  Dyee :  Echt : 
Ellon  :  Fintray  :  Foveran  :  Fraserburgh  :  Kinellar  :  Logie  Buchan  :  Long- 
side  :  Lonmay :  Methlick :  New  Deer :  Newhills :  New  Machar :  Old 
Deer :  Old  Machar :  Peterculter :  Peterhead :  Pitsligo :  Rathen :  St. 
Nicholas :   St.  Fergus :   Skene  :   Slains :   Strichen  :  Tarves  :   Tyrie  :   Udny. 

Argyllshire. 

Parishes. — Campbeltown :  Dunoon  and  Kilmun :  Inverchaolain  •.  Kilcal- 
monell :  Kilfinan :  Killean  and  Kilchenzie :  Kilmodan :  Lochgoilhead : 
Saddel    and    Skipness :    Southend :    Strachur :   Stralachlan. 

Ayrshire. 

Parishes. — Ardrossan  :  Ayr  :  Beith :  Coylton  :  Craigie  :  Dairy  :  Dalrymple : 
Dreghorn  :  Dundonald :  Dunlop  :  Fenwick  :  Irvine :  Kilbirnie  :  Kilbride, 
West :  Kilmarnock :  Kilmaurs :  Kilwinning  :  Largs  :  Mauchline :  May- 
bole  :  Monkton  and  Prestwick :  Ochiltree:  Ricearton:  Stair:  Steven- 
ston  :    Stewarton  :    Symington  :   Tarbolton. 

Buteshire. 
The  whole  county. 

Caithness-shire. 
The  whole  county. 

Dumbartonshire. 

Parishes. — Arrochar  :  Bonhill :  Cardross  :  Dumbarton  :  Kilmaronock :  Kil- 
patrick,    New :   Kilpatrick,   Old  :   Luss  :   Rosneath :  Row. 

Edinburghshire    (Mid-Lothian). 

Parishes. — Borthwick  :  Calder,  Mid :  Calder,  West :  Carrington :  Cockpen  : 
Colinton :  Corstorphine :  Cramond :  Cranston :  Crichton :  Currie :  Dal- 
keith :  Edinburgh  :  Fala :  Glencorse  :  Inveresk  :  Kirknewton  :  Lasswade : 
Leith  :    Liberton  :    Newbattle  :   Newton  :    Penicuik :    Ratho  :    Temple. 

Elginshire. 

Parishes. — Alves  :  Bellie  :  Birnie  :  Dallas  :  Drainie  :  Duffus :  Dyke  and  Moy  : 
Edinkillie :  Elgin :  Forres :  Kinloss :  New  Spynie  :  Rafford :  Rothes : 
St.   Andrews   Lhanbryd :    Speymouth :    TJrquhart. 
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FlFESHIRE. 

Parishes. — Abdie :  Aberdour :  Anstruther  Easter :  Anstruther  Wester : 
Auchterderran ;  Auchtermuchty  :  Auchtertool :  Ballingry :  Balmerino  : 
Beath :  Burntisland :  Cameron :  Carnbee :  Carnock-Ceres :  Collessie : 
Crail :  Creich :  Oulross  :  Cults  :  Cupar  :  Dairsie  :  Dalgety  :  Dunino  :  Dun- 
bog  :  Dunfermline :  Elie :  Falkland :  Ferry-Port-on-Craig  :  Flisk  :  Forgan  : 
Inverkeithing  :  Kemback  :  Kennoway  :  Kettle  :  Kilconquhar  :  Kilmany  : 
Kilrenny :  Kinghorn  :  Kinglassie  :  Kingsbarns  :  Kirkcaldy  and  Dysart : 
Largo  :  Leslie  :  Leuchars  :  Logie  :  Markinch :  Monimail :  Moonzie  :  New- 
burgh  :  Newburn :  Pittenweem :  St.  Andrews  and  St.  Leonards :  St. 
Monans :  Saline :  Scoonie :  Strathmiglo :  Torryburn :  Tulliallan : 
Wemyss. 

FORFARSHIRE. 

Parishes. — Arbirlot :  Arbroath  and  St.  Vigean  :  Auehterhouse :  Barry : 
Brechin :  Carmylie :  Craig :  Dun  :  Dundee  Combination :  Dunnichen : 
Eassie  and  Nevay :  Farnell:  Forfar:  Fowlis  Easter:  Glamis:  Guthrie: 
Inverarity:  Inverkeilor :  Kettins :  Kinnell:  Kinnettles:  Kirkden :  Liff 
and  Benvie :  Logie  Pert :  Lunan :  Lundie :  Mains  and  Strathmartine : 
Maryton  :  Monifieth  :  Monikie  :  Montrose  :  Murroes  :  Newtyle  :  Panbride : 
Tealing. 

Haddingtonshire. 
The  whole   county. 

Inverness-shire. 

Parishes. — Ardersier  :  Croy  :  Daviot :  Dores  :  Inverness  :  Kirkhill :  Moy 
and   Dalarossie :   Petty. 

Kinross. 
Parishes. — Cleish  :   Fossoway  :   Kinross  :    Orwell :    Portmoak. 

Linlithgowshire    (West   Lothian). 
The  whole   county. 

Nairnshire. 
The  whole  county. 

Orkney. 
The  whole  county. 

Perthshire. 
Parishes. — Abernyte  :    Errol :   Inchture :    Longforgan. 

Renfrewshire  . 

Parishes. — Erskine :  Greenock  :  Houston  :  Inchinnan  :  Inverkip  :  Kil- 
barchan  :    Kilmacolm :    Lochwinnoch :    Port-Glasgow. 
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ROSS    AND    CROMARTY. 

Parishes. — Alness  :  Avoch  :  Cromarty :  Dingwall :  Edderton :  Fearn :  Killear- 
nan :  Kilmuir-Easter :  Kiltearn :  Knockbain :  Logie  Easter :  Nigg : 
Resolis :    Rosemarkie :    Rosskeen :    Tain :    Tarbat :    Urquhart. 

Stirlingshire. 
Parishes. — Airth  :    Buchanan  :    Grangemouth :    Muiravonside. 

SUTHERLANDSHIRE. 

The  whole   county. 

Zetland. 
The  whole  county. 

The  following  areas   are   prohibited   areas   in   Ireland : — 

Antrim. 

County  Borough. — Belfast. 

Urban   Districts. — Ballyclare :    Ballymena :    Carrickfergus  :    Lame  :    Lisburn. 

Rural  Districts. — Antrim  :  Ballymena :  Belfast :  Larne  :  Lisburn. 

Cork. 
County  Borough. — Cork. 

Urban   Districts. — Midleton  :    Queenstown  :    Youghal. 
Rural  Districts. — Bandon :   Cork :   Kinsale :  Midleton :   Youghal,   No.    1. 

Donegal. 
Rural    Districts. — Inishowen :    Millord :    Londonderry,    No.    2. 

Down. 

Urban  Districts. — Bangor  :  Donaghadee :  Holywood  :  Newtown  Ards. 
Rural  Districts. — Castlereagh  :  Downpatrick  :  Hilsborough :  Newtown  Ards. 

Dublin. 
The    whole    county. 

Londonderry. 

County  Borough. — Londonderry. 

Rural  District. — Londonderry  ("North  West  Liberties"  only). 

Waterford. 
Rural  District. — Youghal  No.   2. 
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Third   Schedule. 


Matters   in   respect   of   which  Particulars  are   to  be   Furnished. 

Name 

Nationality    and   birth-place 

Occupation 

Sex   - 

Age  ... 

Personal  description  and,  if  so  required,  a 
photograph,  of  the  alien 

Distinctive  mark  (if  any) 

Finger  prints,   if  so  required 

Place  of  residence  (including  nature  of 
tenure  or  occupancy) 

Place  of  business  (if  any) 

Date  of  commencement  of  residence 

Whether  the  alien  has  been  or  is  in  the  ser- 
vice of  any  foreign  Government,  and,  if 
so,  for  how  long  and  in  what  capacity 

Note. — If  the  alien  has  a  household,  he  must  furnish  the  particulars  afore- 
said not  only  as  respects  himself,  but  also  as  respects  every  alien  who  is  living 
as  a  member  of  his  household. 


[Author's  Note. — Subsequent  additions,  chiefly  with  respect  to  areas,  have 
been  made.  But  the  only  Order  which  need  be  mentioned  here  is  the  Aliens 
Restriction  (Change  of  Name)  Order,  dated  8th  October,  1914,  Article  1  of 
which  provides  that  an  alien  enemy  shall  not  after  12th  October,  1914,  for  any 
purpose  assume  cr  use,  or  purport  to  assume  or  use,  or  continue  the 
assumption  or  use  of  any  name  other  than  that  by  which  he  was  ordinarily 
known  at  the  date  of  the  commencement  of  war.  Where  an  alien  enemy 
carries  on  or  purports  or  continues  to  carry  on,  or  is  a  member  of  a 
partnership  or  firm  which  carries  on  or  purports  or  continues  to  carry 
on  any  trade  or  business  under  any  name  other  than  that  under  which 
the  trade  or  business  was  carried  on  at  the  date  of  the  commencement  of 
the  war,  he  is,  for  the  purposes  of  this  Order,  to  be  deemed  to  be  using 
or  purporting  or  continuing  to  use  a  name  other  than  that  by  which  he 
was  ordinarily  known  at  the  date  of  the  commencement  of  the  war.  This 
Order  apparently  implies  (1)  authority  for  an  alien  enemy  here  to  carry  on 
business  and  so  make  contracts,  and  (2)  that  a  partnership  is  not  dissolved 
where  one  of  the  partners  becomes  an  alien  enemy,  if  such  partner  be  in  this 
country.  These  implications  are  at  present  under  discussion  in  Scotland  in 
ScKvlze,  Gow  &  Co.  v.  Bank  of  Scotland.  In  that  case  the  sole  surviving  partner 
of  a  firm  sues  the  defenders  for  an  accounting  of  their  intromissions  with  the 
funds  of  the  firm,  whereby  the  true  balance  due  to  the  firm  may  be  ascertained. 
The  defenders  plead  {inter  alia)  no  title  to  sue,  because  such  sole  surviving 
partner  is  an  alien  enemy,  though  residing  in  Scotland,  and  that  the  partnership 
is  thus  a  dead  letter.  Lord  Hunter  has  sent  the  case  to  the  Procedure  Roll 
for  discussion  on  this  question.] 
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TRADING.  WITH  THE  ENEMY  PROCLAMATION,  No.  2,  1914. 
GEORGE  B.I. 

Whereas  a  state  of  War  has  existed  between  Us  and  the  German 
Empire  as  from  11  p.m.  on  August  4th,  1914,  and  a  state  of  War 
has  existed  between  Us  and  the  Dual  Monarchy  of  Austria-Hungary 
as  from  midnight  on  August  12th,  1914  : 

And  whereas  it  is  contrary  to  law  for  any  person  resident,  carry- 
ing on  business,  or  being  in  Our  Dominions,  to  trade  or  have  any 
commercial  or  financial  transactions  with  any  person  resident  or 
carrying  on  business  in  the  German  Empire  or  Austria-Hungary  with- 
out Our  permission : 

And  whereas  by  Our  Proclamation  of  the  5th  August,  1914,  relat- 
ing to  trading  with  the  Enemy,  certain  classes  of  transactions  with 
the  German  Empire  were  prohibited : 

And  whereas  by  paragraph  2  of  Our  Proclamation  of  the  12th 
August,  1914,  the  said  Proclamation  of  the  5th  August,  1914,  was 
declared  to  be  applicable  to  Austria-Hungary  : 

And  whereas  it  is  desirable  to  restate  and  extend  the  prohibitions 
contained  in  the  former  Proclamations,  and  for  that  purpose  to  revoke 
the  Proclamation  of  the  5th  August,  1914,  and  paragraph  2  of  the 
Proclamation  of  the  12th  August,  1914,  and  to  substitute  this  Pro- 
clamation therefor : 

And  whereas  it  is  expedient  and  necessary  to  warn  all  persons 
resident,  carrying  on  business,  or  being  in  Our  Dominions  of  their 
duties  and  obligations  towards  Us,  Our  Crown,  and  Government : 

Now,  therefore,  We  have  thought  fit,  by  and  with  the  advice  of 
Our  Privy  Council,  to  issue  this  Our  Royal  Proclamation  declaring 
and  it  is  hereby  declared  as  follows  :  — 

1.  The  aforesaid  Proclamation  of  the  5th  August,  1914,  relating 
to  trading  with  the  Enemy,  and  pargraph  2  of  the  aforesaid  Pro- 
clamation of  the  12th  August,  1914,  together  with  any  public 
announcement  officially  issued  in  explanation  thereof,  are  hereby,  as 
from  the  date  hereof,  revoked,  and  from  and  after  the  date  hereof 
this  present  Proclamation  is  substituted  therefor. 

2.  The  expression  "  enemy  country  "  in  this  Proclamation  means 
the  territories  of  the  German  Empire  and  of  the  Dual  Monarchy  of 
Austria-Hungary,  together  with  all  the  colonies  and  dependencies 
thereof. 

3.  The  expression  "  enemy  "  in  this  Proclamation  means  any 
person  or  body  of  persons  of  whatever  nationality  resident  or  carry- 
ing on  business  in  the  enemy  country,  but  does  not  include  persons 
of  enemy  nationality  who  are  neither  resident  nor  carrying  on  busi- 
ness in  the  enemy  country.  In  the  case  of  incorporated  bodies, 
enemy  character  attaches  only  to  those  incorporated  in  an  enemy 
country. 
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4.  The  expression  "  outbreak  of  war  "  in  this  Proclamation 
means  11  p.m.  on  the  4th  August,  1914,  in  relation  to  the  German 
Empire,  its  colonies  and  dependencies,  and  midnight  on  the  12th 
August,  1914,.  in  relation  to  Austria-Hungary,  its  colonies  and  de- 
pendencies. 

5.  From  and  after  the  date  of  this  Proclamation  the  following 
prohibitions  shall  have  effect  (save  so  far  as  licences  may  be  issued 
as  hereinafter  provided),  and  We  do  hereby  accordingly  warn  all 
persons  resident,  carrying  on  business,  or  being  in  Our  Dominions — ■ 

(1)  .Not  to  pay  any  sum  of  money  to  or  for  the  benefit  of  an 
enemy. 

(2)  Not  to  compromise  or  give  security  for  the  payment  of  any 
debt  or  other  sum  of  money  with  or  for  the  benefit  of  an  enemy. 

(3)  Not  to  act  on  behalf  of  an  enemy  in  drawing,  accepting,  pay- 
ing, presenting  for  acceptance  pr  payment,  negotiating  or  otherwise 
dealing  with  any  negotiable  instrument. 

(4)  Not  to  accept,  pay,  or  otherwise  deal  with  any  negotiable 
instrument  which  is  held  by  or  on  behalf  of  an  enemy,  provided 
that  this  prohibition  shall  not  be  deemed  to  be  infringed  by  any 
person  who  has  no  reasonable  ground  for  believing  that  the  instru- 
ment is  held  by  or  on  behalf  of  an  enemy. 

(5)  Not  to  enter  into  any  new  transaction,  or  complete  any 
transaction  already  entered  into  with  an  enemy  in  any  stocks,  shares, 
or  other  securities. 

(6)  Not  to  make  or  enter  into  any  new  marine,  life,  fire  or  other 
policy  or  contract  of  insurance  with  or  for  the  benefit  of  an  enemy; 
nor  to  accept,  or  give  effect  to  any  insurance  of,  any  risk  arising 
under  any  policy  or  contract  of  insurance  (including  re-insurance) 
made  or  entered  into  with  or  for  the  benefit  of  an  enemy  before 
the  outbreak  of  War. 

(7)  Not  directly  or  indirectly  to  supply  to  or  for  the  use  or 
benefit  of,  or  obtain  from,  an  enemy  country  or  an  enemy,  any  goods, 
wares  or  merchandise,  nor  directly  or  indirectly  to  supply  to  or  for 
the  use  or  benefit  of,  or  obtain  from  any  person  any  goods,  wares 
or  merchandise,  for  or  by  way  of  transmission  to  or  from  an  enemy 
country  or  an  enemy,  nor  directly  or  indirectly  to  trade  in  or  carry 
any  goods,  wares  or  merchandise  destined  for  or  coming  from  an 
enemy  country  or  an  enemy.  . 

(8)  Not  to  permit  any  British  ship  to  leave  for,  enter  or  com- 
municate with,  any  port  or  place  in  an  enemy  country. 

(9)  Not  to  enter  into  any  commercial,  financial,  or  other  contract 
or  obligation  with  or  for  the  benefit  of  an  enemy. 

(10)  Not  to  enter  into  any  transactions  with  an  enemy  if  and 
when  they  are  prohibited  by  an  Order  of  Council  made  and  published 
on  the  recommendation  of  a  Secretary  of  State,  even  though  they 
would  otherwise  be  permitted  by  law  or  by  this  or  any  other  Pro- 
clamation. 

And  We  do  hereby  further  warn  all  persons  that  whoever  in  con- 
travention of  the  law  shall  commit,  aid  or  abet  any  of  the  aforesaid 
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acts,  is  guilty  of  a  crime,  and  will  be  liable  to  punishment  and  penal- 
ties accordingly. 

6.  Provided  always  that  where  an  enemy  has  a  branch  locally 
situated  in  British,  allied  or  neutral  territory,  not  being  neutral  ter- 
ritory in  Europe,  transactions  by  or  with  such  branch  shall  not  be 
treated  as  transactions  by  or  with  an  enemy. 

7.  Nothing  in  this  Proclamation  shall  be  deemed  to  prohibit 
payments  by  or  on  account  of  enemies  to  persons  resident,  carrying 
on  business  or  being  in  Our  Dominions,  if  such  payments  arise  out 
of  transactions  entered  into  before  the  outbreak  of  War  or  otherwise 
permitted. 

8.  Nothing  in  this  Proclamation  shall  be  taken  to  prohibit  any- 
thing which  shall  be  expressly  permitted  by  Our  licence,  or  by  the 
licence  given  on  Our  behalf  by  a  Secretary  of  State,  or  the  Board  of 
Trade,  whether  such  licences  be  especially  granted  to  individuals 
or  be  announced  as  applying  to  classes  of  persons. 

9.  This  Proclamation  shall  be  called  the  Trading  with  the  Enemy 
Proclamation  No.  2. 

Dated  9th  September,  1914. 


[Author's  Note. — The  difficulties  in  the  interpretation  of  Articles  3  and  6 
appear  from  the  arguments  in  the  Scottish  case  of  Orenstein  &  Koppel  v.  Egyptian 
Phosphate  Company,  Limited,  in  which  the  First  Division  of  the  Court  of  Session 
reserved  their  judgment  on  October  28,  1914.  The  pursuers  were  a  limited 
company  registered  in  Germany,  but  were  also  registered  under  the  Companies 
(Consolidation)  Act,  1908,  as  a  foreign  company  trading  in  this  country,  and 
having  their  registered  office  in  London.  It  was  an  action  on  a  contract  for  the 
construction  of  ironwork  for  the  defenders.  The  contract  had  been  performed 
and  the  ironwork  delivered.  Some  time  afterwards  questions  arose  and  were 
decided  against  the  present  pursuers  in  1913,  who  appealed.  War  having  broken 
out,  the  question  arose  whether  their  appeal  could  be  heard,  especially  as  they 
sued  for  payment.  It  was  contended  on  their  behalf  that  prima  facie  they  eame 
under  the  exception  provided  for  in  Article  6.  It  was  admitted  that  they  had 
no  works  in  Great  Britain.  But  the  London  office  was  under  a  manager,  having 
full  power  to  make  contracts  and  sue  upon  them.  The  contract  upon  which  the 
pursuers  now  sued  was  made  between  the  London  branch  and  the  defenders  by 
correspondence.  It  was  argued  for  the  defenders  that  the  pursuers  were  a 
German  company,  and  that  the  shares  were  held  by  Germans.  Payment  was  to 
be  made  under  the  contract  to  the  London  office,  and  the  money  would  be  trans- 
mitted to  Berlin  for  distribution  among  the  German  shareholders.  It  was 
therefore  contended  that  the  exception  provided  in  Article  6  did  not  apply  to  a 
transaction  under  such  circumstances. 

General  licenses  under  this  Proclamation  have  been  granted  by  the  Board  of 
Trade  to  pay  fees  to  obtain  the  grant  or  renewal  of  patents,  designs,  or  trade 
marks  in  an  enemy  country  ;  also  to  pay  on  behalf  of  an  enemy  fees  for  the  same 
purpose  in  Britain  {London  Gazette  of  29th  September,  1914).  British  owners  of 
cargo  now  lying  in  a  neutral  port  in  an  enemy  ship  may,  for  the  purpose  of 
obtaining  possession  of  such  cargo,  pay  freight  and  other  necessary  charges  to 
the  enemy's  agent  at  such  port  (London  Gazette  of  25th  September,  1914).] 
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By  the  KING. 

A  PROCLAMATION 

Extending  the  Prohibitions  Contained  in  the  Proclamation  of  the 
9th  September,   1914,  relating  to  Trading  with  the  Enemy. 

GEORGE  R.I. 

Whereas  the  state  of  war  between  Us  and  the  German  Empire 
and  the  state  of  war  between  Us  and  the  Dual  Monarchy  of  Austria- 
Hungary  referred  to  by  Us  in  Our  Proclamation  of  the  ninth  day  of 
September,   1914,  still  continue  to  exist: 

And  whereas  it  is  desirable  to  extend  the  prohibitions  contained 
in  our  said  Proclamation : 

Now,  therefore,  We  have  thought  fit,  by  and  with  the  advice 
of  Our  Privy  Council,  to  issue  this  Our  Royal  Proclamation  declaring 
and  it  is  hereby  declared  as  follows  :  — 

1.  From  and  after  the  date  of  this  Proclamation — 

(1)  The  importation  of  such  sugar  as  is  hereinafter  mentioned  is 
prohibited. 

(2)  The  following  prohibition  shall  have  effect  (save  so  far  as 
licences  may  be  issued  as  hereinafter  provided)  in  addition  to  the 
prohibitions  contained  in  our  said  Proclamation,  and  we  do  hereby 
accordingly  warn  all  persons  resident  carrying  on  business  or  being 
in  our  Dominions — 

(a)  Not  directly  or  indirectly  to  import  or  cause  or  procure  to 
be  imported  or  to  be  concerned  with  the  importation  into 
any  part  of  our  Dominions  or  into  any  other  country  or 
place  whatever  through  or  from  any  part  in  Europe  of 
raw  or  refined  sugar  made  or  produced  by  an  enemy  or 
in  an  enemy  country,  or  refined  sugar  (wherever  made  or 
produced)  made  or  produced  from  raw  sugar  made  or 
produced  by  an  enemy  or  in  an  enemy  country. 

(6)  Not  directly  or  indirectly  to  deal  in  any  sugar  as  aforesaid. 

2.  And  We  do  hereby  further  warn  all  persons  that  whoever  in 
contravention  of  the  law  shall  commit,  aid,  or  abet  any  of  the  aforesaid 
acts  is  guilty  of  a  crime,  and  will  be  liable  to  punishment  and 
penalties   accordingly. 

3.  Nothing  in  this  Proclamation  shall  be  taken  to  prohibit  any- 
thing which  shall  be  expressly  permitted  by  Our  licence  or  by  the 
licence  given  on  Our  behalf  by  a  Secretary  of  State  or  the  Board  of 

1  D 
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Trade,  whether  such  licence  be  granted  especially  to  individuals  or  be 
announced  as  applying  to  classes  of  persons. 

4.  The  words  "  enemy  "  and  "  enemy  country  "  and  "  person  " 
shall  have  the  same  meaning  in  this  Our  Proclamation  as  in  Our  said 
Proclamation  of  the  ninth  day  of  September,   1914. 

Dated  30th  September,  1914. 

[Author's  Note. — The  above  Proclamation  was  revoked  as  from  26th  October, 
1914,  by  another  Proclamation  of  that  date,  extending  the  Prohibitions  con- 
tained in  the  Trading  with  the  Enemy  Proclamation  No.  2,  of  9th  September, 
1914.  The  Proclamation  of  26th  October,  1914,  prohibits  in  Article  2  the 
prohibition  into  the  United  Kingdom  of  all  sugar.  But  this  prohibition  does 
not  extend  to  sugar  (not  being  raw  or  refined  sugar  made  or  produced  by  an 
enemy  or  in  an  enemy  country,  or  refined  sugar  made  or  produced  from  raw 
sugar  made  or  produced  by  an  enemy  or  in  an  enemy  country),  which  is  (a) 
cleared  from  the  port  of  shipment  to  this  country  on  or  before  26th  October, 
1914,  or  (b)  imported  under  contract  made  prior  to  4th  August,  1914.] 


By  the  KING. 
A  PROCLAMATION 

Relating  to  Trading  with  the  Enemy. 
GEORGE  R.I. 

Whereas  it  is  desirable  to  amend  Our  Proclamation  of  the  9th 
September,  1914,  called  "  The  Trading  with  the  Enemy  Proclamation, 
No.   2": 

Now,  therefore,  We  have  thought  fit,  by  and  with  the  advice  of  Our 
Privy  Council,  to  issue  this  Our  Royal  Proclamation  declaring  and 
it  is  hereby  declared  as  follows :  — 

1.  Paragraph  5,  heading  (6),  of  the  Trading  with  the  Enemy 
Proclamation,  No.  2,  is  hereby  revoked,  and  in  lieu  thereof  the  follow- 
ing heading  shall  be  inserted  in  the  said  Paragraph  5  as  from  the 
date  hereof :  — 

(6)  "  Not  to  make  or  enter  into  any  new  marine,  life,  fire  or 
other  policy  or  contract  of  insurance  (including  re-insurance)  with  or 
for  the  benefit  of  an  enemy;  nor  to  aocept  or  give  effect  to  any 
insurance  of,  any  risk  arising  under  any  policy  or  contract  of  insur- 
ance (including  re-insurance)  made  or  entered  into  with  or  for  the 
benefit  of  an  enemy  before  the  outbreak  of  war ;  and  in  particular  as 
regards  Treaties  or  Contracts  of  re-insurance  current  at  the  outbreak 
of  war  to  which  an  enemy  is  a  party  or  in  which  an  enemy  is  interested 
not  to  cede  to  the  enemy  or  to  accept  from  the  enemy  under  any 
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such  Treaty  or  Contract  any  risk  arising  under  any  policy  or  contract 
of  insurance  (including  re-insurance)  made  or  entered  into  after  the 
outbreak  of  war,  or  any  share  in  any  such  risk." 

2. — (1)  The  expression  "  Order  of  Council  made  and  published 
on  the  recommendation  of  a  Secretary  of  State"  in  Paragraph  5, 
heading  (10),  of  the  Trading  with  the  Enemy  Proclamation,  No.  2, 
shall,  as  regards  persons,  resident,  carrying  on  business,  or  being  in 
Our  Dominions  beyond  the  Seas,  be  taken  to  mean  an  Order  of  the 
Governor  in  Council  published  in  the  Official  Gazette. 

(2)  The  expression  "Governor  in  Council"  in  this  Paragraph 
means  as  respects  Canada  the  Governor-General  of  Canada  in  Council, 
as  respects  India  the  Governor-General  of  India  in  Council,  as  respects 
Australia  the  Governor-General  of  Australia  in  Council,  as  respects 
New  Zealand  the  Governor  of  New  Zealand  in  Council,  as  respects 
the  Union  of  South  Africa  the  Governor-General  of  the  Union  of 
South  Africa  in  Council,  as  respects  Newfoundland  the  Governor  of 
Newfoundland  in  Council,  and  as  respects  any  other  British  Possession 
the  Governor  of  that  Possession  in  Council. 

3.  The  power  to  grant  licences  on  Our  behalf  vested  by  Para- 
graph 8  of  the  Trading  with  the  Enemy  Proclamation,  No.  2,  in  a 
Secretary  of  State  may  be  exercised  in  Canada,  India,  Australia,  and 
the  Union  of  South  Africa  by  the  Governor-General,  and  in  any 
British  Possession  not  included  within  the  limits  of  Canada,  India, 
Australia,  or  South  Africa  by  the  Governor. 

4.  In  this  Proclamation  the  expression  "  Governor-General "  in- 
cludes any  person  who  for  the  time  being  has  the  powers  of  the 
Governor-General,  and  the  expression  "  Governor  "  includes  the  Officer 
for  the  time  being  administering  the  Government." 

5.  Notwithstanding  anything  contained  in  Paragraph  6  of  the 
Trading  with  the  Enemy  Proclamation,  No.  2,  where  an  enemy  has 
a  branch  locally  situated  in  British,  allied,  or  neutral  territory,  which 
carries  on  the  business  of  insurance  or  re-insurance  of  whatever 
nature,  transactions  by  or  with  such  branch  in  respect  of  the  business 
of  insurance  or  re-insurance  shall  be  considered  as  transactions  by  or 
with  an  enemy. 

6.  This  Proclamation  shall  be  read  as  one  with  the  Trading  with 
the  Enemy  Proclamation,  No.  2. 

Dated  8th  October,  1914. 
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By  the  KING. 

A  PROCLAMATION 

Prohibiting  under  Section  8  op  "  The  Customs  and  Inland 
Revenue  Act,  1879,"  the  Exportation  from  the  United 
Kingdom  op  certain  Warlike  Stores. 

GEORGE  E.I. 

Whereas  by  the  8th  Section  of  "  The  Customs  and  Inland  Revenue 
Act,  1879,"  it  is  enacted  that  We  may  by  Proclamation  or  Order  in 
Council  prohibit  the  exportation  of  arms,  ammunition,  and  gun- 
powder, military  and  naval  stores,  and  any  articles  which  We  shall 
judge  capable  of  being  converted  into  or  made  useful  in  increasing 
the  quantity  of  military  or  naval  stores,  provisions,  or  any  sort  of 
victual  which  may  be  used  as  food  for  men : 

And  whereas,  We,  by  and  with  the  advice  of  Our  Privy  Council, 
deem  it  expedient  and  necessary  that  We  should  exercise  such  power 
of  prohibition  in  manner  hereinafter  appearing : 

Now,  We,  by  and  with  the  advice  aforesaid,  do  hereby  order  and 
direct  that  from  and  after  the  date  hereof  the  following  goods,  being 
articles  which  We  have  judged  capable  of  being  converted  into  or 
made  useful  in  increasing  the  quantity  of  military  or  naval  stores, 
that  is  to  say  :  — 

Acetone ; 

Aeroplanes,  airships,  balloons,  of  all  kinds,  and  their  com- 
ponent parts; 

Animals,  pack,  saddle,  and  draught,  suitable  for  use  in  war; 

Arms,  rifled,  of  all  kinds,  and  their  component  parts ; 

Benzol ; 

Carbons  required  for  searchlights ; 

Chrome  and  ferro-chrome ; 

Cloth,  hempen;' 

Cartridges,  charges,  of  all  kinds,  and  their  component  parts; 

Copper,  ore  or  unwrought,  all  kinds ; 

Cotton  suitable  for  use  in  the  manufacture  of  explosives ; 

Cotton  waste ; 

Creosote ; 

Dimethylaniline ; 

Engines  and  lorries,  internal  combustion,  capable  of  carrying  a 
load  of  25  cwts.  and  upwards,  whole  or  in  parts  ; 

Fulminate  of  mercury ; 

Gunpowder ; 

Nets,   torpedo  ; 

Nickel   and   ferro-nickel ; 

Oil,  blast  furnace ; 

Oil,  coal  tar ; 

Oil,  fuel,  shale; 
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Oil,  olive; 

Oil,  mineral,  lubricating ; 

Petroleum,  fuel  oil ; 

Petroleum,  gas  oil ; 

Petroleum,  spirit  or  motor  spirit  (including  Shell  spirit) ; 

Projectiles  of  all  kinds  and  their  component  parts; 

Sacks,  coal ; 

Silk  cloth,  silk  braid,  silk  thread,  suitable  for  cartridges; 

Silk  noils ; 

Surgical  bandages  and  dressings ; 

Toluol; 

Zinc  ; 

shall  be,  and  the  same  are  hereby  prohibited  to  be  exported  from 
the  United  Kingdom. 

Dated  3rd  August,  1914. 


By  the  KING. 
A  PROCLAMATION 


Prohibiting  under  Section  8  of  "  The  Customs  and  Inland 
Revenue  Act,  1879,"  the  Exportation  from  the  United  Kingdom 
of  certain  Warlike  Stores,  Provisions,  and  Victual. 

GEORGE  R.I. 

Whereas  by  the  8th  Section  of  "  The  Customs  and  Inland  Revenue 
Act,  1879,"  it  is  enacted  that  We  may  by  Proclamation  or  Order  in 
Council  prohibit  th«  exportation  of,  amongst  other  things,  any 
articles  which  We  shall  judge  capable  of  being  converted  into  or 
made  useful  in  increasing  the  quantity  of  military  or  naval  stores, 
provisions,  or  any  sort  of  victual  which  may  be  used  as  food  for  men  : 

And  whereas,  We,  by  and  with  the  advice  of  Our  Privy  Council, 
deem  it  expedient  and  necessary  that  We  should  exercise  such  power  of 
prohibition  in  manner  hereinafter  appearing : 

Now,  We,  by  and  with  the  advice  aforesaid,  do  hereby  order  and 
direct  that  from  and  after  the  date  hereof  the  following  goods,  being 
articles  which  We  have  judged  capable  of  being  converted  into  or  made 
useful  in  increasing  the  quantity  of  military  or  naval  stores,  that  is 
to  say :  — 

Forage  and  food  of  all  kinds  for  animals, 

And  also  provisions  and  victual  of  all  sorts  which  may  be  used  as 
food  for  men, 

shall  be,   and  the  same  are  hereby  prohibited  to  be  exported  from 
the  United  Kingdom. 

Dated  5th  August,   1914. 
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By  the  KING. 

A  PROCLAMATION 

Prohibiting  under  Section  One  op  "  The  Exportation  of  Arms  Act, 
1900,"  the  Exportation  from  the  United  Kingdom  of  Warlike 
Stores  to  Certain  Countries. 

GEOEGE  B.I. 

Whereas  by  the  first  section  of  "  The  Exportation  of  Arms  Act, 
1900,"  it  is  enacted  that  We  may  by  Proclamation  prohibit  the 
exportation  of  arms,  ammunition,  military  or  naval  stores  and  any 
article  which  We  shall  judge  capable  of  being  converted  into  or  made 
useful  in  increasing  the  quantity  of  arms,  ammunition,  or  military 
or  naval  stores,  to  any  country  or  place  therein  named,  whenever  We 
shall  judge  such  prohibition  to  be  expedient  in  order  to  prevent  such 
arms,  ammunition,  military  or  naval  stores  being  used  against  Our 
subjects  or  forces,  or  against  any  forces  engaged  or  which  may  be 
engaged  in  military  or  naval  operations  in  co-operation  with  Our 
forces  : 

And  whereas  We,  by  and  with  the  advice  of  Our  Privy  Council, 
judge  it  expedient  to  prohibit  the  exportation  of  the  articles  hereinafter 
mentioned  in  order  to  prevent  their  being  used  as  in  the  said  Act 
stated : 

Now  we,  by  and  with  the  advice  aforesaid,  do  hereby  from  and 
after  the  date  hereof  prohibit  the  exportation  to  all  foreign  ports  in 
Europe  and  on  the  Mediterranean  and  Black  Sea,  with  the  exception 
of  those  of  France,  Russia  (except  the  Baltic  Ports),  Spain,  and 
Portugal,  of  the  following  articles,  being  articles  which  We  have 
judged  capable  of  being  converted  into  or  made  useful  in  increasing 
the  quantity  of  arms,  ammunition,  or  military  or  naval  stores,  that 
is  to  say  :  — 

Aluminium ; 

Aluminium  alloys ; 

Armour  plates,  armour  quality  castings,  and  similar  protective 

material  ; 
Asbestos ; 

Cables,  telegraph  and  telephone; 
Camp  equipment,  articles  of; 
Cannon  and  other  ordnance,  and  parts  thereof; 
Carbolic  acid ; 
Carriages  and  mountings  for  cannon  and  other  ordnance  and  for 

machine  guns,  and  parts  thereof; 
Coal,  steam,  large; 

Compasses  and  parts  thereof,  including  fittings,  such  as  binnacles; 
Cresol  and  nitro-cresol ; 
Engine  and  boiler  packings ; 
Explosives  of  all  kinds; 
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Fuel  manufactured; 

Implements  and  apparatus  designed  exclusively  for  the  manufac- 
ture of  munitions  of  war,  for  the  manufacture  or  repair  of 
arms,  or  of  war  materials  for  use  on  land  and  sea; 

India  rubber  sheet,  vulcanised; 

Manganese ; 

Mercury ; 

Mica; 

Mineral  jellies; 

Mines,  and  parts  thereof; 

Molybdenum ; 

Nitrates  of  ammonium; 

Nitrates  of  potassium; 

Nitrates  of  sodium; 

Nitro-toluol ; 

Nitric  acid; 

Picric  acid  and  its  components; 

Range  finders,  and  parts  thereof; 

Rope,  steel  wire,  and  hawsers; 

Saltpetre ; 

Sounding  machines  and  gear; 

Steam  vessels,  lighters,  and  barges  of  all  descriptions ; 

Sulphur ; 

Sulphuric  acid; 

Swords,  bayonets,  and  other  arms  (not  being  fire-arms),  and 
parts  thereof; 

Tin; 

Tin  plates ; 

Torpedo  tubes,  torpedoes,  and  parts  thereof; 

Tungsten ; 

Vanadium ; 

i- wheeled  wagons,  capable  of  carrying  1  ton  and  over; 

2- wheeled  carts,  capable  of  carrying  15  cwt.  and  over; 

Harness  and  saddlery  of  all  kinds; 

Barbed  wire; 

Horse  and  pony  shoes; 

Material  for  telegraphs,  wireless  telegraphs,  and  telephones; 

Field  glasses  and  telescopes ; 

Railway  material,  both  fixed  and  rolling  stock ; 

Men's  marching  and  shooting  boots; 

Heliographs  ; 

Portable  forges; 

Farriers',  carpenters',  wheelers',  and  saddlers'  tools; 

Glycerine ; 

Alcohol,  as  covering  rectified  spirits; 

Uniform  clothing  and  military  equipment  ; 

Accoutrements ; 

Walnut  wood  of  scantling  which  could  be  made  into  rifle  butts 
and  fore-ends. 

Dated  5th  August,  1914. 
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By  the  KING. 

A  PROCLAMATION 

Prohibiting  under  Section  8  op  "  The  Customs  and  Inland  Revenue 
Act,  1879,''  the  Exportation  from  the  United  Kingdom  op 
Certain  Warlike  Stores,  Provisions,  and  Victual. 

GEORGE  B.I. 

W'hereas  by  the  8th  Section  of  "  the  Customs  and  Inland  Revenue 
Act,  1879,"  it  is  enacted  that  We  may,  by  Proclamation  or  Order 
in  Council,  prohibit  the  exportation  of,  amongst  other  things,  any 
articles  which  We  shall  judge  capable  of  being  converted  into  or  made 
useful  in  increasing  the  quantity  of  military  or  naval  stores,  provisions, 
or  any  sort  of  victual  which  may  be  used  as  food  for  men : 

And  whereas  by  Our  Proclamation  dated  the  3rd  August,  1914, 
effect  was  given  to  the  provisions  of  the  above-recited  section  of 
the  said  Act  of  Parliament  as  regards  the  exportation  of  any  articles 
which  We  judge  capable  of  being  converted  into  or  made  useful  in 
increasing  the  quantity  of  military  or  naval  stores  by  the  prohibition 
of  the  exportation  from  the  United  Kingdom  of  certain  military  and 
naval  stores  as  therein  more  particularly  set  forth : 

And  whereas  by  Our  further  Proclamation  dated  the  5th  August, 
1914,  further  effect  was  given  to  Our  said  Proclamation  of  the  3rd 
August,  1914,  by  the  prohibition  of  the  exportation  from  the  United 
Kingdom  of  ' '  Forage  and  food  of  all  kinds  for  animals  "  : 

And  whereas  by  Our  said  further  Proclamation  dated  the  5th 
August,  1914,  We,  in  further  exercise  of  the  power  conferred  by  the 
above-recited  section  of  the  above  Act  of  Parliament,  did  prohibit 
the  exportation  from  the  United  Kingdom  of  "  Provisions  and  "victual 
of  all  sorts  which  may  be  used  as  food  for  men  "  : 

And  whereas,  We,  by  and  with  the  advice  of  Our  Privy  Council, 
deem  it  expedient  that  certain  additions  should  be  made  to  the  list 
of  articles  comprised  in  Our  said  Proclamations,  dated  respectively 
the  3rd  August,  1914,  and  the  5th  August,  1914,  so  far  as  relates  to 
articles  which  We  have  judged  capable  of  being  converted  into  or 
made  useful  in  increasing  the  quantity  of  military  or  naval  stores  : 

And  whereas,  We,  by  and  with  the  advice  of  Our  Privy  Council, 
Do  also  deem  it  expedient  more  exactly  to  define  what  is  prohibited 
to  be  exported  by  Our  Proclamation  dated  the  5th  August,  1914,  under 
the  terms  "  Provisions  and  victual  of  all  sorts  which  may  be  used  as 
food  for  men  "  : 

Now,  We,  by  and  with  the  advice  aforesaid,  Dp  hereby  order  and 
direct,  that  from  and  after  the  date  hereof,  the  following  additional 
goods,  being  articles  which  We  have  judged  capable  of  being  converted 
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into  or  made  useful  in  increasing  the  quantity  of  military  or  naval 
stores,  that  is  to  say:  — 

Glycerine,  crude  and  refined; 

Lead  in  all  forms; 

Saltpetre ; 

Nitrate  of  sodium; 

Guncotton ; 

Carbolic  acid; 

Alcohols,  ethylic; 

Alcohols,  methylic; 

Alkaline,  iodides; 

Belladonna  and  its  preparations  and  alkaloids; 

Bismuth  and  its  salts; 

Boric  acid; 

Bromine  and  alkaline  bromides; 

Castor  oil; 

Chloroform ; 

Cinchona  bark,  quinine  and  its  salts ; 

Coca  and  its  preparations  and  alkaloids; 

Collodion ; 

Corrosive  sublimate; 

Cresol  and  all  preparations  thereof  (including  cresylic  acid)  and 

nitro-cresol ; 
Digitalis  and  its  preparations  ; 
Ether; 

Ethyl  chloride; 
Formic  aldehydes- 
Henbane  and  its  preparations; 
Iodine  and  its  preparations; 
Lysol ; 

Mercury  and  its  salts  and  preparations ; 
Morphia  and  other  alkaloids   of   opium; 
Nux  Vomica  and  its  alkaloids  and  preparations ; 
Opium  and  its  preparations ; 
Paraffin,  soft; 
Protagol ; 

Salicylic  acid  and  salicylates ; 
Salvarsan ; 
All  fine  chemicals ; 

shall  be  and  the  same  are  hereby  prohibited  to  be  exported  from  the 
United  Kingdom. 

And  We,  by  and  with  the  advice  aforesaid,  Do  hereby  also  order 
and  direct  that  the  terms  "  Provisions  and  victual  of  all  sorts  which 
may  be  used  as  food  for  men,"  which  by  Our  said  further  Proclamation 
dated  the  5th  August,  1914,  We  prohibited  to  be  exported,  shall 
mean  and  include  :  — 

Corn,  grain,  rice,  pulse,  meal  and  flour  of  all  kinds ; 
Animals,  living,  for  food; 
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Meat  of  all  kinds  (including  poultry  and  game),  fresh.,  chilled, 

frozen,  salted,  or  in  any  way  preserved ; 
Bread ; 

Biscuits  and  cakes; 
Butter ; 
Margarine ; 
Cheese ; 

Eggs; 

Fish,  fresh,  cured,  dried  or  salted  (but  not  including  pickled); 

Fruit,  dried  or  otherwise  preserved,  without  sugar,  all  kinds ; 

Sugar,  unrefined; 

Sugar,  refined  and  candy; 

Glucose ; 

Molasses  and  invert  sugar; 

Confectionery  of  all  kinds,  including  marmalade,  jams  and  fruit 

jellies ; 
Milk,  condensed,  sweetened  or  not; 
Tea,  other  than  green  tea; 
Vegetables. 

Dated  10th  August,   1914. 


By  the  KING. 
A  PROCLAMATION 


Modifying  the  Proclamations  op  the  3ed,  the  oth,  and  the  10th 
August,  1914,  relating  to  the  Exportation  of  certain  Warlike 
Stores,  Provisions,  and  Victual. 

GEORGE  B.I. 

Whereas  by  the  8th  Section  of  ' '  The  Customs  and  Inland  Revenue 
Act,  1879,"  it  is  enacted  that  We  may,  by  Proclamation  or  Order  in 
Council,  prohibit  the  exportation  of  arms,  ammunition,  and  gun- 
powder, military  and  naval  stores,  and  any  articles  which  We  shall 
judge  capable  of  being  converted  into  or  made  useful  in  increasing 
the  quantity  of  military  or  naval  stores,  provisions,  or  any  sort  of 
victual,  which  may  be  used  as  food  for  men : 

And  whereas  by  the  first  Section  of  "  The  Exportation  of  Arms 
Act,  1900,"  it  is  enacted  that  We  may,  by  Proclamation,  prohibit 
the  exportation  of  arms,  ammunition,  military  or  naval  stores,  and 
any  article  which  We  shall  judge  capable  of  being  converted  into  or 
made  useful  in  increasing  the  quantity  of  arms,  ammunition,  or 
military  or  naval  stores,  to  any  country  or  place  therein  named, 
whenever  We  shall  judge  such  prohibition  to  be  expedient  in  order 
to  prevent  such  arms,  ammunition,  military  or  naval  stores  being  used 
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against  Our  subjects  or  forces,  or  against  any  forces  engaged  or  which 
may  be  engaged  in  military  or  naval  operations  in  co-operation  with 
Our  forces : 

And  whereas  by  Our  Proclamations  dated  the  3rd  August,  1914, 
the  5th  August,  1914,  and  the  10th  August,  1914,  effect  was  given 
to  the  provisions  of  the  above  recited  sections  of  the  said  Acts  of 
Parliament  by  the  prohibition  of  the  exportation  from  the  United 
Kingdom  of  certain  military  and  naval  stores  and  other  articles  as 
therein  set  forth  : 

And  whereas,  We,  by  and  with  the  advice  of  Our  Privy  Council, 
now  deem  it  expedient  that  the  exportation  of  the  articles  mentioned 
in  that  one  of  Our  Proclamations  dated  the  5th  August,  1914,  made 
under  the  first  section  of  "The  Exportation  of  Arms  Act,  1900," 
shall  no  longer  be  prohibited  to  the  Ports  of  Belgium,  and  also  that 
the  lists  of  articles  of  which  the  exportation  is  prohibited  in  the  said 
Proclamation  dated  the  3rd  August,  1914,  in  the  said  Proclamation 
dated  the  5th  August,  1914,  made  under  the  first  section  of  "  The 
Exportation  of  Arms  Act,  1900,"  and  in  the  said  Proclamation  dated 
the  10th  August,  1914,  shall  be  modified,  both  by  way  of  addition 
to  and  deletion  from  the  lists  of  articles  therein  mentioned. 

Now,  We,  by  and  with  the  advice  aforesaid,  do  hereby  order  and 
direct  that  from  and  after  the  date  hereof  the  prohibitions  published 
in  the  aforesaid  Proclamations  shall  be  read  as  subject  to  the  modi- 
fications shown  in  the  First  Schedule  hereunto  appended,  and  that 
from  and  after  the  30th  August,  1914,  the  said  prohibitions  shall  be 
read  as  subject  also  to  the  further  modifications  shown  in  the  Second 
Schedule  hereunto  appended. 


First  Schedule — To  take  effect  forthwith. 

Proclamation  of  the  5th  August,  1914. — List  of  articles  of  which 
the  exportation  is  prohibited  from  the  United  Kingdom  to  all  foreign 
ports  in  Europe  and  on  the  Mediterranean  and  Black  Sea,  with  the 
exception  of  those  of  France,  Eussia  (except  the  Baltic  Ports),  Spain, 
and  Portugal. 


Add  to  the  list  of  Ports  excepted  from  the  prohibition :  — 
The  Ports  of  Belgium. 

Delete  from  the  list  of  articles:  — 

Coal,  steam,  large; 
Fuel,  manufactured; 
Nitrates  of  sodium; 
Tin  plates.' 
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Proclamation  of  the  10th  August,  1914. — List  of  articles  of  which 
the  exportation  is  prohibited  from  the  United  Kingdom. 


Delete  from  the  list  of  articles: — ■ 
Lead  in  all  forms. 

Add  to  the  list  of  articles:  — 
Lead,  pig,  sheet  or  pipe. 


Substitute  for  the  list  of  provisions  and  victual  which  may  be  used  as 
food  for  men  prohibited  to  be  exported  the  following  list:  — 

"Wheat  and  wheat  flour  ; 

Barley  and  oats; 

Animals,  living,  for  food ; 

Butter ; 

Margarine ; 

Cheese; 

Eggs; 

Sugar,  unrefined ; 

Sugar,  refined  and  candy; 

Molasses  and  invert  sugar; 

Jams  and  marmalades ; 

Milk,  condensed,  sweetened  or  not. 


Second  Schedule — To  take  effect  from,  the  ZQth  August,    1914. 

Proclamation  of  the  3rd  August,  1914. — List  of  articles  of  which 
the  exportation  is  prohibited  from  the  United  Kingdom. 


Delete  from  the  list  of  articles :  — ■ 

Creosote ; 

Engines  and  lorries,  internal  combustion,  capable  of  carrying  a 
load  of  25  cwts.  and  upwards,  whole  or  in  parts. 


Dated  20th  August,  1914. 
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ORDER  IN  COUNCIL  OF  28th  AUGUST,  1914,  MADE  UNDER 
SECTION  2  OF  THE  CUSTOMS  (EXPORTATION  PROHIBI- 
TION) ACT,  1914. 

This  order  withdraws,  in  respect  of  His  Majesty's  Dominions, 
Colonies  not  possessing  responsible  Government,  British  India,  Terri- 
tories under  His  Majesty's  Protection,  Cyprus,  the  Channel  Islands, 
and  Egypt,  the  prohibitions  established  by  His  Majesty's  Proclama- 
tions of  5th,  10th,  and  20th  August,  1914,  on  the  exportation  from 
the  United  Kingdom  of  the  articles  specified  in  the  list  of  provisions 
and  victual  contained  in  the  last-mentioned  Proclamation. 


ORDER  IN  COUNCIL  OF  1st  SEPTEMBER,  1914. 
By  the  Lords  of  His  Majesty's  Most  Honourable  Privy  Council. 

Whereas  it  is  provided  by  section  2  of  the  Customs  (Exportation 
Prohibition)  Act,  1914,  that  any  Proclamation  or  Order  in  Council 
made  under  section  8  of  the  Customs  and  Inland  Revenue  Act,  1879, 
as  amended  by  the  Act  now  in  recital,  may,  whilst  a  state  of  war 
exists,  be  varied  or  added  to  by  an  Order  made  by  the  Lords  of  the 
Council  on  the  recommendation  of  the  Board  of  Trade : 

And  whereas  there  was  this  day  read  at  the  Board  a  recommenda- 
tion of  the  Board  of  Trade  to  the  effect:  — 

That  an  Order  should  be  issued  withdrawing  the  prohibition  on 
the  exportation  from  the  United  Kingdom  of  Jams  and 
Marmalade  and  of  Condensed  Milk,  sweetened  or  not,  estab- 
lished by  His  Majesty's  Proclamation  dated  the  20th  August, 
1914: 

Now,  therefore,  Their  Lordships  having  taken  the  said  recom- 
mendation into  consideration,  are  pleased  to  order,  and  it  is  hereby 
ordered,  that  the  same  be  approved : 

Whereof  the  Commissioners  of  His  Majesty's  Customs  and  Excise, 
and  all  other  persons  whom  it  may  concern,  are  to  take  notice  and 
govern  themselves  accordingly. 

Almeric  FitzRoy. 
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ORDER  IN  COUNCIL  OF  8th  SEPTEMBER,  1914. 

By  the  Lords  of  His  Majesty's  Most  Honourable  Privy  Council. 

Whereas  it  is  provided  by  Section  2  of  the  Customs  (Exportation 
Prohibition)  Act,  1914,  that  any  Proclamation  or  Order  in  Council 
made  under  Section  8  of  the  Customs  and  Inland  Revenue  Act,  1879, 
as  amended  by  the  Act  now  in  recital,  may,  whilst  a  state  of  war 
exists,  be  varied  or  added  to  by  an  Order  made  by  the  Lords  of 
the  Council  on  the  recommendation  of  the  Board  of  Trade : 

And  whereas  there  was  this  day  read  at  the  Board  a  recommenda- 
tion from  the  Board  of  Trade  in  the  following  words :  — 

(1)  That  the  heading  "  Cartridges,  charges,  of  all  kinds,  and  their 
component  parts,"  in  His  Majesty's  Proclamation  dated  the  3rd 
August,  1914,  should  read  "  Cartridges,  charges,  of  all  kinds,  and 
"  their  component  parts,  other  than  sporting  cartridges,  charges, 
"  and  their  component  parts." 

(2)  That  there  should  be  deleted  from  the  list  of  Articles  included 
in  His  Majesty's  Proclamation,  dated  the  5th  August,  1914  :  — 

Field  glasses  and  telescopes; 

Tin; 

Tungsten; 

Nitro -toluol. 

(3)  That  there  should  be  deleted  from  the  list  of  articles  included 
in  His  Majesty's  Proclamation,  dated  the  10th  August,  1914  :  — 

Castor  oil; 

Boric  acid; 

Digitalis  and  its  preparations ; 

All  fine  chemicals. 

(4)  That  the  heading  "  Manganese  "  in  the  Proclamation,  dated 
the  5th  August,  1914,  should  read  :  — 

Manganese,  including  ferro-manganese. 

(5)  That  the  exportation  of — 

Iron  ore; 

Raw  rubber; 

Bladders,  casings,  and  sausage  skins; 

Castor  oil; 

should   be   prohibited  to   all   foreign    ports   in  Europe   and    on   the 
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Mediterranean   and  Black  Seas  other  than  those  of  Russia  (except 
Baltic  Ports),  Belgium,  France,  Spain,  and  Portugal. 

(6)  That  there  should  be  added  to  the  list  of  prohibitions  to  all 
destinations  contained  in  former  Proclamations — 

Field  glasses  and  telescopes; 

Tungsten ; 

Wolfram  ore; 

Nitro- toluol ; 

Acetanilide ; 

Acetylsalicylic  acid  (aspirin)  and  salicin ; 

Aconite  and  its  preparations  and  alkaloids ; 

Adrenin,  adrenalin,  and  its  preparations; 

Ammonium  eulphocyanide ; 

Antipyrine  (phenazone) ; 

Balsam"of  Peru; 

Benzoic  acid  (synthetic)  and  benzoates; 

Cantharides  and  its  preparations ; 

Chloral  and  its  preparations,  including  chloramid ; 

Ohrysarobin ; 

Citrate  of  magnesia; 

Citric  acid,  alkaline  citrates  and  calcium  citrate; 

Coal  tar  products  for  use  in  dye  manufacture ; 

Diethylbarbituric  acid  (veronal)  and  veronal  sodium; 

Dulcite ; 

Dyes  and  dyestuffs  obtained  from  coal  tar  • 

Emetin  hydrochlor; 

Eucaine  hydrochlor; 

Ergot  of  rye  and  its  preparations  and  alkaloids; 

Gentian  and  its  preparations; 

Glacial  acetic  acid  ; 

Hexamethylene  tetramin  (urotropin)  and  its  preparations ; 

Hydrobromic  acid  ; 

Hydroquinone ; 

Mannite ; 

Neo-salvarsan ; 

Novocain ; 

Oil  of  turpentine; 

Paraldehyde ; 

Paraffin,  liquid,  medicinal; 

Pastilles,    jujubes,    lozenges    and    cachous    generally    containing 

prohibited  ingredients; 
"  Peptone  Witte  " ; 
Phenacetin ; 
Pilocarpine  salts; 
Potassium  and  its  salts  and  preparations  (including  bichromate 

and  prussiate  of  potash) ; 
Pyrogallic  acid; 
Saccharin  (including  "  saxin  "), 
Santonin  and  its  preparations; 
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Sulphonal ; 

Sulphate  of  zinc; 

Tartaric  acid  and  alkaline  tartrates ; 

Thymol  and  its  preparations ; 

Trional. 

Now,  therefore,  their  Lordships,  having  taken  the  said  recom- 
mendation into  consideration,  are  pleased  to  order,  and  it  is  hereby 
ordered,  that  the  same  be  approved. 

Whereof  the  Commissioners  of  His  Majesty's  Customs  and  Excise, 
and  all  other  persons  whom  it  may  concern,  are  to  take  notice  and 
govern  themselves  accordingly. 

Almeric  FitzBoy. 
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At  the  Council  Chamber,  Whitehall,  the  11th  day  of  September, 
19H. 

By  the  Lords  of  His  Majesty's  Most  Honourable  Privy  Council. 

WHEREAS  it  is  provided  by  section  2  of  the  Customs  (Exportation 
Prohibition)  Act,  1914,  that  any  Proclamation  or  Order  in  Council 
made  under  section  8  of  the  Customs  and  Inland  Revenue  Act,  1879, 
as  amended  by  the  Act  now  in  recital,  may,  whilst  a  state  of  war 
exists,  be  varied  or  added  to  by  an  Order  made  by  the  Lords  of  the 
Council  on  the  recommendation  of  the  Board  of  Trade. 

And  whereas  there  was  this  day  read  at  the  Board  a  recom- 
mendation from  the  Board  of  Trade  to  the  effect — 

That  an  Order  should  be  issued  prohibiting  the  exportation  from 
the  United  Kingdom  to  all  destinations  of  the  following  articles :  — 

Sugar,  unrefined; 
Sugar,  refined  and  candy ; 

Molasses,  invert  sugar,  and  all  sugar  and  extracts  from  sugar 
which  cannot  be  completely  tested  by  the  polariscope. 

Now,  therefore,  Their  Lordships  having  taken  the  said  recom- 
mendation into  consideration,  are  pleased  to  order,  and  it  is  hereby 
ordered,  that  the  same  be  approved. 

Whereof  the  Commissioners  of  His  Majesty's  Customs  and  Excise, 
and  all  other  persons  whom  it  may  concern,  are  to  take  Notice  and 
govern  themselves  accordingly. 

Almeric  FitzBoy. 
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Order  op  Council  under  Section  2  of  the  Customs  (Exportation 
Prohibition)  Act,  1914  (4  &  5  Geo.  5,  c.  64),  varying  Proclama- 
tions op  August  3rd  and  5th,  1914,  and  an  Order  of  Council 
of  September  8th,  1914,  Prohibiting  the  Exportation  of 
Various  Articles. 

At  the  Council  Chamber,  Whitehall,  the  25th  day  of  September, 
1914. 

By  the  Lords  of  His  Majesty's  Most  Honourable  Privy  Council. 

Whereas  it  is  provided  by  Section  2  of  the  Customs  (Exportation 
Prohibition)  Act,  1914,  that  any  Proclamation  or  Order  in  Council 
made  under  Section  8  of  the  Customs  and  Inland  Revenue  Act,  1879, 
as  amended  by  the  Act  now  in  recital,  may,  ■whilst  a  state  of  war 
exists,  be  varied  or  added  to  by  an  Order  made  by  the  Lords  of  the 
Council  on  the  recommendation  of  the  Board  of  Trade : 

And  whereas  there  was  this  day  read  at  the  Board  a  recommenda- 
tion from  the  Board  of  Trade  in  the  following  words  :  • — 

(1)  That  the  prohibition  to  export  "Pack,  saddle,  and  draught 
"  animals,  suitable  for  use  in  war,"  established  by  His  Majesty's 
Proclamation  dated  the  3rd  August,  1914,  should  extend  to  the 
carriage  coastwise  of  all  such  animals  between  ports  of  the  United 
Kingdom. 

(2)  That  the  heading  "  Cotton  suitable  for  use  in  the  manufacture 
"  of  explosives  "  should  be  deleted  from  His  Majesty's  Proclamation 
dated  the  3rd  August,  1914,  and  that  the  heading  "Cotton  waste" 
in  the  same  Proclamation  should  be  expanded  so  as  to  read  "  Cotton 
"  waste  of  all  descriptions." 

(3)  That  the  heading  "  Harness  and  saddlery  of  all  kinds  "  in  His 
Majesty's  Proclamation  dated  the  5th  August,  1914,  should  be  deleted. 

(4)  That  the  heading  "  Coal  tar  products  for  use  in  dye  manu- 
"  facture "  in  the  Order  of  Council  dated  the  8th  September,  1914, 
should  be  expanded  so  as  to  read  "  Coal  tar  products  for  use  in 
"dye  manufacture,  except  aniline  oil  and  aniline  salt." 

(5)  That   the  exportation    of — 

Bags  and  sacks  of  all  kinds  (not  including  paper  bags)  • 
Graphite; 

Shipbuilding  materials,  namely — 
Boiler  tubes; 
Condenser  tubes; 
Iron  and  steel  castings  and  forgings  for  hulls  and  machinery 

of  ships ; 
Iron  and  steel  plates  and  sectional  material  for  shipbuilding ; 
1  E 
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Marine  engines  and  parts  thereof; 
Ships'  auxiliary  machinery;  - 

should  be  prohibited  to  all  foreign  ports  in  Europe  and  on  the 
Mediterranean  and  Black  Seas  other  than  those  of  Russia  (except 
Baltic  ports),  Belgium,  France,  Spain,  and  Portugal. 

(6)  That  there  should  be  added  to  the  list  of  prohibitions  of  export 
to  all  destinations — 

Harness  and  saddlery  which  can  be  used  for  military  purposes ; 
Khaki  serge; 
Peroxide  of  manganese. 

Now,  therefore,  their  Lordships  having  taken  the  said  recom- 
mendation into  consideration,  are  pleased  to  order,  and  it  is  hereby 
ordered,  that  the  same  be  approved : 

Whereof  the  Commissioners  of  His  Majesty's  Customs  and 
Excise,  and  all  other  persons  whom  it  may  concern,  are  to  take 
notice  and  govern  themselves  accordingly. 

Aimer ic  FifaRoy. 


Order  op  Council  under  Section  2  of  the  Customs  (Exportation 
Prohibition)  Act,  1914  (4  &  5  Geo.  V.  c.  64),  varying  Pro- 
clamations and  Orders  of  Council  Prohibiting  the  Exportation' 
of  Various  Articles. 

At  the  Council  Chamber,  Whitehall,  the  6th  day  of  October,   1914. 

By  the  Lords  of  His  Majesty's  Most  Honourable  Privy  Council. 

Whereas  it  is  provided  by  section  2  of  the  Customs  (Exportation 
Prohibition)  Act,  1914,  that  any  Proclamation  or  Order  in  Council 
made  under  section  8  of  the  Customs  and  Inland  Revenue  Act,  1879, 
as  amended  by  the  Act  now  in  recital,  may,  whilst  a  state  of  war 
exists,  be  varied  or  added  to  by  an  Order  made  by  the  Lords  of  the 
Council  on  the  recommendation  of  the  Board  of  Trade  : 

And  whereas  there  was  this  day  read  at  the  Board  a  recommenda- 
tion from  the  Board  of  Trade  in  the  following  words  :  — 
(1)  That  the  exportation  of — 

Flaxen  canvas,  namely:  — 

Royal  Navy  canvas; 

Merchant  Navy  canvas  ; 

Kitbag  canvas; 

Hammock  canvas; 
Linen  duck  cloth; 
Linen  close  canvas ; 
Jute,  raw; 
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should  be  prohibited  to  all  foreign  ports  in  Europe  and  on  the 
Mediterranean  and  Black  Seas  other  than  those  of  Russia  (except 
Baltic  ports),  Belgium,  France,  Spain,  and  Portugal. 

(2)  That  the  heading  "  Glacial  acetic  acid "  should  be  deleted 
from  the  list  of  prohibitions  contained  in  paragraph  6  of  the  Order 
of  Council  of  the  8th  September,  1914. 

(3)  That  there  should  be  added  to  the  list  of  prohibitions  of  export 
to  all  destinations — 

Hemp  cordage  and  twine,  not  including  cordage  or  twine  of 

manila  hemp  or  reaper  or  binder  twine; 
Blankets,   coloured,   exceeding   3 J-  lbs.   in  weight,   known   as 

"  woollen  "  blankets  ; 
Hides  of  all  kinds,  dry  or  wet; 
Pig-skins,  raw  or  dressed; 
Leather,  undressed  or  dressed,  suitable  for  saddlery,  harness, 

or  military  boots; 
Sheep  and  lambs'  wool,  raw. 

Now,  therefore,  their  lordships  having  taken  the  said  recom- 
mendation into  consideration,  are  pleased  to  order,  and  it  is  hereby 
ordered,  that  the  same  be  approved. 

Whereof  the  Commissioners  of  His  Majesty's  Customs  and  Excise, 
and  all  other  persons  whom  it  may  concern,  are  to  take  notice  and 
govern  themselves  accordingly. 

Alrneric  FitzBoy. 


Order  op  Council  under  Section  2  of  the  Customs  (Exportation 
Prohibition)  Act,  1914  (4  &  5  Geo.  V.  c.  64),  varying  Pro- 
clamations and  Orders  of  Council  Prohibiting  the  Exportation 
op  Various  Articles. 

At  the  Council  Chamber,  Whitehall,  the  19th  day  of  October,  1914. 

By  the  Lords  of  His  Majesty's  Most  Honourable  Privy  Council. 

Whereas  it  is  provided  by  section  2  of  the  Customs  (Exportation 
Prohibition)  Act,  1914,  that  any  Proclamation  or  Order  in  Council 
made  under  section  8  of  the  Customs  and  Inland  Revenue  Act,  1879, 
as  amended  by  the  Act  now  in  recital,  may,  whilst  a  state  of  war 
exists,  be  varied  or  added  to  by  an  Order  made  by  the  Lords  of  the 
Council  on  the  recommendation  of  the  Board  of  Trade  : 

And  whereas  there  was  this  day  read  at  the  Board  a  recommenda- 
tion from  the  Board  of  Trade  in  the  following  words  :  — 

(1)  That  the  prohibition  of  the  export  of  the  under-mentioned 
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articles  from  the  United  Kingdom,  established  by  the  Order  of  Council 
of  the  11th  September,  1914,  be  withdrawn  from  this  date:  — 

Molasses,  invert  sugar,  and  all  sugar  and  extracts  from  sugar 
which  cannot  be  completely  tested  by  the  polariscope. 

(2)  That  the  prohibition  of  the  export  to  all  destinations  of 
sugar,  unrefined,  and  of  sugar,  refined  and  candy,  established  by 
the  same  Order  of  Council,  be  withdrawn  so  far  as  regards  exports 
to  the  following  destinations  :  — 

The  Channel  Islands; 

Malta ; 

Gibraltar-; 

Falkland  Islands; 

St.  Helena; 

The.  East  Africa  Protectorate ; 

British  West  African  Colonies  and  Protectorates. 

(3)  That  the  following  articles  be  deleted  from  the  list  of  articles 
prohibited  from  being  exported  to  foreign  parts  in  Europe  and  on 
the  Mediterranean  and  Black  Seas,  with  the  exception  of  those  of 
France,  Russia  (except  Baltic  ports),  Belgium,  Spain,  and  Portugal, 
established  by  His  Majesty's  Proclamations  of  the  5th  and  20th 
August,  1914,  and  by  the  Order  of  Council  of  the  25th  September, 
1914:  — 

Uniform  clothing; 

Men's  marching  and  shooting  boots; 

Heliographs ; 

Horse  and  pony  shoes; 

Graphite. 

(4)  That  the  export  of  the  following  articles  to  foreign  ports  in 
Europe  and  on  the  Mediterranean  and  Black  Seas,  with  the  exception 
of  those  of  France,  Russia  (except  Baltic  ports),  Belgium,  Spain,  and 
Portugal  be  prohibited,  viz.  :  — 

Undressed  goat  skins; 

Sheep  skins,  woolled  (i.e.,  with  the  wool  left  on); 

Graphite,  suitable  for  the  manufacture  of  crucibles. 

(5)  That  the  export  of  the  following  articles  be  prohibited  to  all 
foreign  ports  other  than  those  situated  in  His  Majesty's  Dominions, 
Colonies  not  possessing  Responsible  Government,  Possessions  and 
Protectorates  :  — 

Woollen  and  worsted  yarns; 

All  woollen  and  worsted  cloth,  without  pattern  (except  women's 

dress  stuffs  and  cloth  manufactured  from  merino  wool) 

if  suitable  for  uniform  clothing; 
Uniform  clothing; 
Cardigan    jackets,    woollen    jerseys,    woollen    gloves,    woollen 

socks,  and  men's  woollen  underwear  of  all  kinds. 
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(6)  That  the  export  of  the  following  articles  be  prohibited  to  all 
destinations  :  — 

Compasses  other  than  ships'  compasses; 

Signalling  lamps  operated  by  electricity,  and  capable  of  being 

used  for  signalling  Morse  or  other  code : 
Men's  heavy  boots; 
Horse  shoes; 
Heliographs ; 
Woollen  waste; 
Woollen  rags   applicable  to  other  uses  than   manure,  pulled 

or  not; 
Woollen  tops; 
Woollen  noils. 

Now,  therefore,  their  lordships  having  taken  the  said  recom- 
mendation into  consideration,  are  pleased  to  order,  and  it  is  hereby 
ordered,  that  the  same  be  approved. 

Whereof  the  Commissioners  of  His  Majesty's  Customs  and  Excise, 
and  all  other  persons  whom  it  may  concern,  are  to  take  notice  and 
govern  themselves  accordingly. 

Almeric  FitzRoy. 


By  the  KING. 

A  Proclamation  Revising  the  List  op  Contraband  op  War. 

GEORGE  R.I. 

Whereas  on  the  fourth  day  of  August,  1914,  We  did  issue  Our 
Royal  Proclamation  specifying  the  articles  which  it  was  Our  intention 
to  treat  as  contraband  of  war  during  the  war  between  Us  and  the 
German  Emperor;  and 

Whereas  on  the  twelfth  day  of  August,  1914,  We  did  by  Our 
Royal  Proclamation  of  that  date  extend  Our  Proclamation  afore- 
mentioned to  the  war  between  Us  and  the  Emperor  of  Austria,  King 
of  Hungary;  and 

Whereas  on  the  twenty-first  day  of  September,  1914,  We  did  by 
Our  Royal  Proclamation  of  that  date  make  certain  additions  to  the 
list  of  articles  to  be  treated  as  contraband  of  war;  and 

Whereas  it  is  expedient  to  consolidate  the  said  lists  and  to  make 
certain  additions  thereto : 

Now,  therefore,  We  do  hereby  declare,  by  and  with  the  advice 
of  Our  Privy  Council,  that  the  lists  of  contraband  contained  in  the 
schedules  to  Our  Royal  Proclamations  of  the  fourth  day  of  August 
and  the  twenty-first  day  of  September  aforementioned  are  hereby 
withdrawn,  and  that  in  lieu  thereof  during  the  continuance  of  the 
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war  or  until  We  do  give  further  public  notice  the  articles  enumerated 
in  Schedule  I.  hereto  will  be  treated  as  absolute  contraband,  and 
the  articles  enumerated  in  Schedule  II.  hereto  will  be  treated  as 
conditional  contraband. 

Schedule  I. 

1.  Arms  of  all  kinds,  including  arms  for  sporting  purposes,  and 
their  distinctive  component  parts. 

2.  Projectiles,  charges,  and  cartridges  of  all  kinds,  and  their 
distinctive  component  parts. 

3.  Powder  and  explosives  specially  prepared  for  use  in  war. 

4.  Sulphuric  acid. 

5.  Gun  mountings,  limber  boxes,  limbers,  military  wagons,  field 
forges,  and  their  distinctive  component  parts. 

6.  Range-finders  and  their  distinctive  component  parts. 

7.  Clothing  and  equipment  of  a  distinctively  military  character. 

8.  Saddle,  draught,  and  pack  animals  suitable  for  use  in  war. 

9.  All  kinds  of  harness  of  a  distinctively  military  character. 

10.  Articles  of  camp  equipment  and  their  distinctive  component 
parts. 

11.  Armour  plates. 

12.  Haematite  iron  ore  and  haematite  pig  iron. 

13.  Iron  pyrites. 

14.  Nickel  ore  and  nickel. 

15.  Ferrochrome  and  chrome  ore. 

16.  Copper,  unwrought. 

17.  Lead,  pig,  sheet,  or  pipe. 

18.  Aluminium. 

19.  Ferro-silica. 

20.  Barbed  wire,  and  implements  for  fixing  and  cutting  the  same. 

21.  Warships,  including  boats  and  their  distinctive  component 
parts  of  such  a  nature  that  they  can  only  be  used  on  a  vessel  of 
war. 

22.  Aeroplanes,  airships,  balloons,  and  aircraft  of  all  kinds,  and 
their  component  parts,  together  with  accessories  and  articles  recog- 
nisable as  intended  for  use  in  connection  with  balloons  and  aircraft. 

23.  Motor  vehicles  of  all  kinds  and  their  component  parts. 

24.  Motor  tyres;  rubber. 

25.  Mineral  oils  and  motor  spirit,  except  lubricating  oils. 

26.  Implements  and  apparatus  designed  exclusively  for  the  manu- 
facture of  munitions  of  war,  for  the  manufacture  or  repair  of  arms, 
or  war  material  for  use  on  land  and  sea. 


Schedule  II. 

1.  Foodstuffs. 

2.  Forage  and  feeding  stuffs  for  animals. 

3.  Clothing,   fabrics  for  clothing,   and  boots  and  shoes  suitable 
for  use  in  war. 
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4.  Gold  and  silver  in  coin  or  bullion ;  paper  money. 

5.  Vehicles  of  all  kinds,  other  than  motor  vehicles',  available  for 
use  in  war,  and  their  component  parts. 

6.  Vessels,  craft,  and  boats  of  all  kinds;  floating  docks,  parts 
of  docks,  and  their  component  parts. 

7.  Railway  material,  both  fixed  and  rolling  stock,  and  materials 
for  telegraphs,  wireless  telegraphs,  and  telephones. 

8.  Fuel,  other  than  mineral  oils.     Lubricants. 

9.  Powder  and  explosives  not  specially  prepared  for  use  in  war. 

10.  Sulphur. 

11.  Glycerine. 

12.  Horseshoes  and  shoeing  materials. 

13.  Harness  and  saddlery. 

14.  Hides  of  all  kinds,  dry  or  wet;  pigskins,  raw  or  dressed; 
leather,  undressed  or  dressed,  suitable  for  saddlery,  harness,  or 
military  boots. 

15.  Field  glasses,  telescopes,  chronometers,  and  all  kinds  of 
nautical  instruments. 

Dated  29th  October,  1914. 
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A.   Domicile  op  Origin. 

There  is  an  exception  to  the  statement  on  p.  9,  supra,  to  the  effect 
that  domicile  of  origin  is  of  no  importance  in  determining  enemy 
character.  It  may  determine  nationality  by  place  of  birth.  Thus, 
if  belore  this  war  a  child  had  been  born  to  German  parents  domiciled 
here,  such  child  would  be  a  natural-born  British  subject  (British 
Nationality  and  Status  of  Aliens  Act,  4  &  5  Geo.  V.  c.  17,  section 

1  <«))■  '  

B.    Service  on  Alien  Enemies. 

If  an  alien  enemy  is  resident  here,  or,  although  out  of  the  juris- 
diction, has  a  solicitor  who  will  accept  service,1  no  difficulty  arises, 
and  this  is  also  the  case  where  the  enemy  has  a  branch  establishment 
here  (see  the  Companies  (Consolidation)  Act,  1908,  section  274).  In 
other  circumstances  difficulties  arise. 

The  English  rule  of  procedure  is  that  a  writ  of  summons  cannot 
be  served  on  a  foreigner  outside  of  the  jurisdiction  (Hewitson  v. 
Fabre,  1888,  21  Q.B.  6);  although  he  can  be  served  with  a  notice 
of  the  writ  (R.S.C.,  0.  11,  r.  6).  There  must  'be  personal  service 
of  this  notice  (R.S.C.,  0.  9,  r.  2);  unless  (1)  the  defendant  or  his 
solicitor  undertakes  in  writing  to  accept  service  and  enters  an  appear- 
ance; or  (2)  in  certain  miscellaneous  cases  where  process  may  be 
served  in  other  ways,  e.g.,  on  vacant  land  (R.S.C.,  0.  9,  r.  9),  or  by 
warrant  of  arrest  in  Admiralty  actions  in  rem  (R.S.C.,  0.  9,  rr. 
11-14);  or  (3)  the  person  without  the  jurisdiction  has  contracted  to 
have  a  domicile  within  it  for  the  purpose  of  being  sued  here 
{Montgomery  v.  Liebenthal,  1898,  1  Q.B.  487),  provided  this  does 
not  give  the  Court  any  jurisdiction  expressly  forbidden  by  the  rules 
(British  Wagon  Company  v.  Lea,  1896,  1  Q.B.  35). 

Service  of  notice  of  the  writ  through  the  Foreign  Office  is  impos- 
sible in  time  of  war;  it  is  difficult  in  time  of  peace.  Besides,  it  only 
applies  to  countries  as  to  which  the  Lord  Chancellor  has  made  an 
Order;  and  the  only  present  enemy  country  in  respect  of  which  the 
Order  has  been  made  is  Germany  (4th  July,  1904).  There  seems  no 
like  provision  for  service  of  County  Court  process. 

The  only  mode,  apart  from  the  above  exceptions,  seems  to  be 
substituted  service.2  Here  leave  of  the  Court  must  be  obtained  on  an 
application  supported  by  affidavit  that  prompt  personal  service  cannot 
be  effected.  The  English  Courts  have  wide  powers  in  this  respect.  "  If 
"  it  be  made  to  appear  to  the  Court  or  a  judge  that  the  plaintiff  is  from 
"  any  cause  unable  to  effect  prompt  personal  service,  the  Court  or  judge 
"  may  make  such  order  for  substituted  or  other  service,  or  for  sub- 

1  See  p.  41,  supra,  as  to  how  far  war  determines  the  relation  of  solicitor  and 
client. 

2 But  see  Porter  v.  Freundenberg  (The  Times,  November  20,  1914),  where  a 
notice  of  service  of  a  writ  within  the  German  Empire  was  ordered,  and  substituted 
service  was  refused.     The  case  is  under  appeal. 
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"  stitution  for  service  of  notice  by  advertisement  or  otherwise  as  may 
"  seem  just"  (R.S.C.,  0.  9,  r.  2).  But  apparently  a  somewhat  narrow 
interpretation  is  placed  upon  this  provision  (see  Field  v.  Bennett, 
56  L.J.  Q.B.  89,  per  Coleridge,  J.).  It  is  also  stated  by  the  editors 
of  the  Annual  Practice  for  1915  that  "  service  by  advertisement  is 
"only  granted  when  there  is  some  reason  for  believing  that  it  wall 
"come  to  the  defendant's  knowledge"  (pp.  77-8).  In  short,  whatever 
form  substituted  service  takes,  its  aim  is  to  bring  notice  of  the 
proceedings  to  the  defendant's  knowledge  (see  In  re  M'Laughlm, 
1905,  A.C.  347;  Jay  v.  Budd,  1898,  1  Q.B.  13).  It  would  seem 
therefore  to  be  extremely  difficult  to  serve  process  in  time  of  war  on 
an  enemy  "  divided  by  the  line  of  war,"  even  if  the  action  was  a 
foreclosure  one;  for  such  an  action  is  commenced  by  an  originating 
summons  (R.S.C.,  0.  55,  r.  5  A),  which  must  apparently  be  served 
in  the  same  way  (Annual  Practice  for  1915,  p.  967). 

In  Scotland,  as  in  America  (see  Borsey  v.  Kyle,  p.  286  et  seq., 
supra),  no  difficulty  arises  owing  to  the  mode  of  edictal- citation  which 
is  employed  when  the  defender  is  outside  of  the  jurisdiction.  (For 
particulars  of  it,  see  6  Geo.  IV.  c.  120,  section  51;  A.S.,  24th  Decem- 
ber, 1838,  section  7;  13  &  14  Vict.  c.  36,  section  22;  Mackay's 
Manual  of  Practice.) 


C.   War  with  Turkey. 

A  state  of  war  now  exists  between  Great  Britain  and  Turkey  as 
from  5th  November,  1914  (London  Gazette  of  6th  November,  1914), 
which  also  contains  a  Proclamation  extending  to  the  war  with  Turkey 
the  Proclamations  and  Orders  now  in  force,  with  one  exception, 
namely,  an  Order  in  Council  of  5th  August,  with  reference  to  the 
departure  from  our  ports  of  enemy  vessels  which  at  the  outbreak 
of  hostilities  were  in  any  such  port  or  which  subsequently  entered 
the  same. 


D.    Latest  Cases. 

ORENSTEIN  &  KOPPEL  v.  EGYPTIAN  PHOSPHATE  COMPANY, 

LIMITED. 

Court  op  Session,  First  Division.  6th  November,  1914. 

Trading  with  the  Enemy  Proclamation,  No.  2,  Articles  3,  5  (1), 
6,  7 — Meaning  of  Branch  Locally  Situated  Here — Payments  Arising 
Out  of  a  Transaction  not  a  Transaction  in  the  Sense  of  that  Term 
as  Used  in  Proclamation. 

This  was  a  note  by  the  pursuers  and  appellants,  who  craved  the  Court 
to  hear  their  action.  The  facts  and  arguments  are  set  forth  in  the 
judgment  delivered  by  Lord  Strathclyde,  and  also  on  p.  400  n., 
supra. 
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The  prayer  of  the  note  was  refused,  the  action  sisted,  and  the 
question  of  expenses  reserved. 

Lord  President  Strathclyde  said  that  it  would  be  idle  for  the 
Court  to  hear  the  action  if  under  present  circumstances  -  the  Court 
was  precluded  from  pronouncing  an  effective  decree  in  favour  of  the 
pursuers.  He  was  of  opinion  that  the  Court  was  so  precluded,  and 
consequently  that  the  note  ought  to  be  refused.  A  state  of  war  had 
existed  between  Great  Britain  and  Germany  since  11  p.m.  on  4th 
August  last.  By  the  Trading  with  the  Enemy  Proclamation,  No.  2, 
dated  9th  September,  1914,  all  persons  who  were  resident  or  carried 
on  business  or  were  in  the  British  dominions  were  warned  not  to 
pay  any  sums  of  money  to  or  for  the  benefit  of  an  enemy.  His 
lordship  regarded  that  prohibition  as  absolute,  universal,  and  subject 
to  no  exception  whatever,  and  if  that  view  were  sound,  it  offered 
an  easy  solution  of  the  apparent  difficulties  in  the  note,  for  the 
pursuers  being  a  company  incorporated  in  Germany,  and  carrying 
on  business  in  Germany,  fell  within  the  description  of  enemy  as  set 
out  in  the  Royal  Proclamation,  and  the  defenders  being  a  company 
incorporated  in  His  Majesty's  dominions,  and  carrying  on  business 
there,  would  be  guilty  of  a  crime,  and  punishment  would  follow 
if  they  paid  money  to  the  pursuers,  who  were  an  enemy  in  the  terms 
of  the  Royal  Proclamation.  But  the  pursuers  pointed  to  the  6th 
Article  of  the  Proclamation,  which  provided  that  where  an  enemy 
had  a  branch  locally  situated  in  British  territory,  transactions  by  or 
with  such  branch  should  not  be  treated  as  transactions  by  or  with  an 
enemy,  and,  by  virtue  of  that  proviso,  the  pursuers  said  that  the 
general  prohibition  in  the  Royal  Proclamation  did  not  apply,  inasmuch 
as  they  alleged  that  they  had  a  branch,  locally  situated,  in  His 
Majesty's  dominions.  On  the  facts  set  out  in  the  note,  beyond  which 
he  did  not  go,  his  lordship  was  of  opinion  that  the  pursuers  had  no 
branch  in  His  Majesty's  dominions,  and,  further,  that  there  was  no 
transaction  in  the  sense  of  the  sixth  Article  of  the  Royal  Proclamation 
with  which  they  had  to  deal  at  all.  The  facts  on  which  the  pursuers' 
contentions  rested  were  these — They  were  a  body  of  persons  in  Ger- 
many. They  manufactured  railway  material  and  rolling  stock.  Their 
works  were  at  Spandau  and  elsewhere.  They  had  no  works  in  His 
Majesty's  dominions.  They  had  hired  premises  for  a  servant,  who 
was  in  this  country.  These  premises  were  in  London,  and  their  servant 
was  authorised  to  transact  business  on  behalf  of  the  pursuers.  Pre- 
sumably, he  solicited  orders,  transmitted  the  orders  when  received 
to  Germany  for  execution,  and  when  the  orders  were  executed  he 
collected  payments  from  persons  resident  in  His  Majesty's  dominions, 
and  transmitted  the  money  to  the  pursuers.  A  clearer  case  of  pay- 
ment of  money  to  and  for  the  benefit  of  an  enemy  it  would  be  difficult 
to  conceive,  and  if  decree  were  pronounced  in  this  action,  which  was 
an  action  for  payment  of  a  sum  of  money  alleged  to  be  due  by  the 
defenders  to  the  pursuers  for  ironwork  supplied  to  them,  the  defenders, 
by  virtue  of  a  contract  made  with  the  servant  of  the  pursuers  in  this 
country,  then  that  decree  could  only  be  obtempered  by  the  defenders 
making  payment  direct  to  the  pursuers  of  a  sum  of  money,  or  making 
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payment  of  the  money  to  their  servant  to  be  transmitted  to  them, 
and  that  would  plainly  be  in  violation  of  the  Proclamation.     But  the 
pursuers  said  that  the  facts  set  out  in  the  note  clearly  showed  that 
they  had  a  branch,  locally  situated  in  British  dominions,  and  that, 
consequently,  they  were  entirely  free  from  the  prohibition.     There 
was  no  definition,  and  one  would  not  expect  a  definition,  of  branch 
in  the  Royal  Proclamation.    His  lordship  could  easily  figure  what  was 
a  branch  of  a  business  within  the  ordinary  meaning  of  commercial 
language,  but  he  would  not  attempt  any  definition.     It  was  sufficient 
for  the  purpose  of  the  case  to  say  that  if  one  were  asked  to  figure 
a  typical  instance  of  what  was  not  a  branch,  but  a  mere  agency,  no 
better  example  could  be  found  than  was  disclosed  in  the  note.    Indeed, 
it  was  conceded  in  argument — the  concession  could  scarcely  have  been 
withheld — that  if  manufacturers  of  goods  in  an  enemy  country  engaged 
a  servant  to  sell  these  goods  in  another  country  they  could  not  be 
said  to  have  established  a  hranch  of  their  business  dn  that  other 
country,    and  it  was  immaterial  whether  the  servant  was  paid  by 
salary  or  by  commission,  and  equally  immaterial  whether  his  masters 
hired  premises  for  him  or  paid  his  hotel  bills,  and  the  fact  that  there 
had  been,  as  here,  registration  of  the  company  under  section  274 
of    the    Companies    (Consolidation)    Act,    1908,    was    also   nothing 
to    the    purpose.       His    lordship    was     further     of    opinion     that 
payment    arising    out    of    a    transaction    was    not    a    transaction 
in    the    sense    of    the    Royal    Proclamation,     and    accordingly    if 
the  question   they  had  to  deal  with  was  liability  or  non-liability 
to  pay   a  sum  of  money — and  that  was,   according  to   the   note, 
the   question   that  was   to  be  submitted   for  their   consideration — 
then  he  was  of  opinion  that  that  was  not  a  transaction  in  the  sense  of 
the  Royal  Proclamation,    and  especially  dn  the  sense   of  the  sixth 
Article.     That  view  derived,  he  thought,  strength  and  confirmation 
from  the  terms  of  the  seventh  Article  of  the  Proclamation,  which  drew 
a  clear  and  marked  distinction  between  payments  arising  out  of  a 
transaction  on  the  one  band  and  transactions  on  the  other  band.    And 
that  Article  gave  express  permission  to  persons  resident  or  carrying 
on  business  in  the  United  Kingdom  to  receive  payment  from  an 
enemy  in  the  sense  of  the  Proclamation  in  two  cases — (first)  in  the 
case  of  past  transactions^  and  (second)  in  the  case  of  transactions 
otherwise   permitted,    and  including   a  transaction   properly   falling 
within  the  sixth  Article  of  the  Proclamation.     Now,  if  it  were  deemed 
necessary  to  give  express  permission  even  in  the  case  of  past  transac- 
tions and  in  the  case  of  permitted  transactions  to  a  person  resident 
in  His  Majesty's  dominions  to  pay  money  to  the  enemy,  the  inference 
seemed  to  his  lordship  to  be  plain,  that  in  such  cases — past  transac- 
tions and  permitted  transactions — express  permission  would  require 
to  be  given  to  a  person  resident  in  this  country  to  make  payment  to 
an  enemy.     No  such  express  provision  was  given,  and  in  his  opinion 
nothing  short  of  an  express  licence  to  pay  an  enemy  would  elide  the 
sweeping  prohibition  contained  in  the  5th  section,  sub-section  1,  of  the 
Proclamation. 

Lords  Johnstone,  Mackenzie,  and  Skerrington  concurred. 
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ROBINSON  &  CO.  v.  CONTINENTAL  INSURANCE  COMPANY  OF 

MANNHEIM. 

King's  Bench  Division,  Weekly  Notes  of  31st  Octobeb, 

October  14,  16,  1914.  1914,  p.  393. 

War — Contract — Alien  Enemy — Contract  Made  with  Alien  -who 
Subsequently  Becomes  Belligerent — Right  of  Action  against  Alien 
Enemy — Contract  of  Marine  Insurance — Application  by  Alien  Enemy 
to  Stay  Proceedings  Against  Him. 

Summons  before  Bailhache,  J.,  adjourned  into  Court.  The  action 
was  brought  by  the  plaintiffs,  Robinson  &  Co.,  an  English  firm,  against 
the  defendants,  a  German  insurance  company,  to  recover  a  loss  under 
a  policy  of  marine  insurance.  The  defendants  took  out  a  summons 
asking  that  all  proceedings  should  be  stayed  during  the  present  war, 
and  the  summons  was  adjourned  into  Court. 

The  policy  was  effected,  the  loss  occurred,  and  the  proceedings 
were  closed  before  war  was  declared. 

Theobald   Mathew,    for  the   defendants. 

W.  N.  Raeburn,  for  the  plaintiffs.  Cur.  adv.  milt. 

October  16. — Bailhache,  J.,  dismissed  the  application.  There 
was  abundance  of  authority  for  the  proposition  that  an  alien  enemy, 
if  objection  were  taken  by  the  defendant,  could  not  sue  as  plaintiff 
in  our  Courts,  and  could  not  proceed  with  an  action  in  these  Courts 
while  the  state  of  hostilities,  which  made  him  an  alien  enemy,  lasted. 
Did  the  converse  hold  good  and  did  the  same  rule  obtain  when  an 
•alien  enemy  was  defendant.  If  one  considered  the  reason  for  the 
rule  that  an  alien  enemy  cannot  sue  or  prosecute  his  action  during 
hostilities,  it  would  appear  that  on  principle  the  rule  ought  to  be 
confined  to  those  cases  where  the  alien  enemy  was  plaintiff.  The 
reason  why  the  alien  enemy,  when  plaintiff,  could  not  proceed  with 
his  action  during  hostilities  was  founded  on  the  assumption  that 
when  two  countries  were  at  war  all  the  subjects  of  each  country  were 
at  war,  and  that  it  was  contrary  to  public  policy  for  the  Courts  of 
this  country  to  render  any  assistance  to  an  alien  enemy  to  enforce 
rights  which  but  for  the  war  he  would  be  entitled  to  enforce  to  his 
own  advantage  and  to  the  detriment  of  a  subject  of  this  country. 
But  to  hold  that  the  subject's  right  of  suit  was  suspended  against  an 
alien  enemy  would  be  to  injure  a  British  subject  and  to  favour  an 
alien  enemy,  and  to  defeat  the  object  and  reason  of  the  suspensory 
rule.  It  would  be  to  turn  a  disability  into  a  relief.  In  the  7th 
edition  of  Bacon's  Abridgment,  vol.  i.,  at  p.  183,  the  law  was  thus 
stated — "The  plea- of  alien  enemy  is  a  bar  to  a  bill  for  relief  in 
"  equity,  as  well  as  to  an  action  of  law;  but  it  would  seem  not 
"sustainable  to  a  mere  bill  for  discovery;  for,  as  an  alien  may  be 
"  sued  at  law,  and  may  have  process  to  compel  the  appearance  of  his 
"  witnesses,  so  he  may  have  a  benefit  of  a  discovery." 
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Fortified  by  the  passage  from  the  Abridgment,  by  American 
decisions  (see  p.  292  n.,  supra),  and  by  bis  (the  learned  judge's)  view 
of  the  reason  for  the  rule,  which  forbade  any  alien  enemy  to  sue, 
he  was  of  opinion  that  the  rule  was  confined  to  cases  in  which  the 
alien  was  plaintiff,  and  that  war  did  not  suspend  an  action  against 
a  defendent  alien.  The  next  question  was,  could  an  alien  enemy 
appear  and  defend  either  personally  or  by  counsel?  He  (the  learned 
judge)  thought  he  certainly  could.  To  allow  an  action  against  an 
alien  enemy  to  proceed,  and  to  refuse  to  allow  him  to  appear  and 
defend  himself,  would  be  opposed  to  the  fundamental  principle  of 
justice.  No  state  of  war  could  demand  or  justify  the  condemnation 
by  the  civil  Court  of  a  man  unheard.  He  had  come  to  the  conclusion 
that  there  was  no  rule  of  common  law  which  prevented  his  appearing 
and  conducting  his  defence. 

He  (the  learned  judge)  knew  nothing  of  the  merits  of  this  case, 
and  it  might  be  that  the  defence  would  succeed.  In  that  case  a  ques- 
tion would  arise  as  to  costs.  He  would  hear  arguments  about  it  if 
the  point  arose,  but  as  at  pre"ent  advised  he  did  not  think  he  ought 
to  make  any  order  which  would  entitle  the  defendants  to  payment 
of  costs  until  after  the  war.  He  mentioned  this  point  now  because 
in  considering  his  judgment  it  occurred  to  him  as  a  possible  difficulty 
in  the  way  of  allowing  the  action  to  proceed.  He  thought,  however, 
that  the  difficulty,  if  it  arose,  would  be  sufficiently  met  by  suspending 
the  defendants'  right  to  issue  executions.        Application  dismissed. 

Solicitors  for  the  plaintiffs — Lowless  &  Co. 
Solicitors  for  the  defendants — Waltons  &  Co. 


FOX  &  CO.   v.    SCHREMPT  &  BONKE. 

19th  November,  1914.        The  Times  op  19th  November,  1914. 

Atkin,  J.,  said,  inter  alia,  that  this  was  a  sale  of  goods  to  be 
delivered  to  a  person  resident  or  carrying  on  business  in  Hamburg, 
and  the  contract  was  for  the  supply  of  honey  to  Hamburg.  It  was  a 
contract  which  could  not  be  enforced  in  this  country  during  the  war, 
the  buyer  being  entitled  to  refuse  to  carry  out  the  contract. 

[For  precise  facts,  see  The  Times  of  19th  November,  1914.] 
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Act  of  Sederunt  under  Courts  (Emergency  Powers) 

Act,    1914 —  PAGE 

Court  to  which  application  to  be  made,  356 

definitions,  356 

expenses,  357 

fees,  356 

forms,  357-8 

power  to  hear  in  camera,  357 

procedure  in  Court  of  Session,  357 

Actions  by  and  against  Alien  Enemies— 

See  Proceedings  by  and  against  Alien  Enemies. 

Advocate — 

See  Counsel. 

Affreightment,  Contract  of— 

deviation  or  delay  owing  to  war  55 

effect  of  war  on  contracts  of  39,  40,  259  et  seq. 

liability    of    shipowner    for    damages    for    delay   caused 

by  trading  with  the  enemy,  30 

liability  of  shippers  or  consignees  for  freight  to  neutral 

carrier  of  goods  to  or  from  enemy  country,  31 

repudiation   of   charter  party,   because  intended  to   run 

blockade  or  carry  contraband,  31 

Agency— 

as  affected  by  war,  40,  41,  216,  227  et  seq.,  242  et  seq. 

attorney  and  client,  41 

general,  40 

insurance,  40,  41,  43,  44,  239  et  seq. 

payments  to  enemy  agents,  38,  40-1,  239  et  seq.,  429-430 

special,  -                                                      40 
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Alien  Enemy—  page 

cannot  plead  his  own  enmity  as  a  defence,         287,  290,  431-2 
cannot  set  up  payment  to  Treasury  of  his  own  State, 

when  sued  for  debt  here,  .  301  et  seq. 

contracts  made  with,  during  war,  17  et  seq.,  148  et  seq. 

contractual  capacity  of  British  wife  of,  23,  117  et  seq. 

definition  of,  7,  26,  388 

example  of  special  licence  to,  32-3 

executed  contracts  made  with,  before  war,        37,  38,  188  et  seq. 
executory  contracts  made  with,  before  war, 

38  et  seq.,  198  et  seq.,  206  et  seq. 
meaning   of,  6,  7 

legal  position  of,  when  domiciled  in  British,   allied,   or 

neutral   territory,  21-2,  26,  35-6,  95 

restrictions  on  carrying  on  banking  here,  35-6,  386 

right  to  defend,  52,  287,  290,  292  ».,  432 

right  to  sue,  22-3,  34-6,  51-2,  284-6 

self -redress  by,  23,  37 

Aliens  Restriction  Act,  1914— 

text  of,  314-5 

Aliens  Restriction  (Change  of  Name)  Order,  1914— 

note  on,  -  397  n. 

Aliens  Restriction  (Consolidation)  Order,  1914- 

text  of,  377  et  seq. 


Attorney- 
power  of,   not  necessarily  revoked  by  war,  41,  216  et  seq. 
relation  of  client  and,  generally  terminated  by  war,         -         41 

Austria-Hungary— 

declaration  of  war  with,  5 


Banking  Business- 
example  of  special  licence  to  enemy  banks  in  this  country,     32-3 
restrictions  as  to  alien  enemies  here  carrying  on,  35-6,  386 
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admission  of  alien  enemy's  claim,  but  payment  of  dividend 

reserved,    '  37,  189-190 

emergency  powers  of  Court  as  to,  73,  319-20 

Belgium— 

not  enemy  territory,  108 

Bills  of  Exchange- 
granted  by  prisoners  of  war  for  necessaries,  19,  20,  185-7 
indorsee  an  alien  enemy  in  enemy  territory,  45 
indorsee  an  alien  enemy  residing  here,  15 
indorsee  a  British  subject  resident  in  enemy  territory, 

18,  148  et  seq. 
moratory  law  as  to,  64-5,  67,  69,  367  et  seq. 

prohibitions  during  present  war  in  reference  to,  27,  399 

recent  statutory  provisions  as  to  delay  in  presentment 

and  bills  lost  owing  to  present  war,  362-3 

rights  of  a  British,  allied,  or  neutral  holder  in  due  course, 

18,  27-8,  30,  45 
taken  by  indorsees  after  notice  of  a  state  of  war,  18 

where  a  bona  fide  transaction  is  not  trading  with  the 

enemy,  27-8 

Bills  of  Exchange  Act,  1914— 

delay  in  presentment  for  payment  excused,  if  due  to  war,  363 

duration  of  Act,  363 

provision  as  to  bills  of  exchange  lost  owing  to  war,  363 

text   of,  362-3 

Bills  of  Lading— 

See  Affreightment. 

Bills  (Re-acceptance)  Proclamation- 
text  of,  367 
And  see  Moratorium. 


Charter-Party— 

See  Affreightment. 
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Companies— 

See  Corporations. 


Consul— 

of  neutral  State  in  enemy  country  acquires  enemy  char- 
acter by  trading  therein,  14,  130-2 


Continuous  Voyage— 

doctrine   of,  -         -    28-29 


Contraband- 
doctrine  of  continuous  voyage,                                 -  28-9 
list  of,  422-3 
not  illegal  to  trade  in,  if  Great  Britain  be  neutral,  31 

Contracts- 
summary  of  effect  of  war  upon,  287,  290 
varying  effect  of  war  upon,  6 

Contracts  with  Alien  Enemies— 

A.  made  during  war,  generally  illegal  and  void,       17,  148  et  seq. 
exceptions  to  this  rule,  18  et  seq. 

(1)  contracts  of  necessity  of  prisoners  of  war,         -  19,  20 

(2)  licensed  contracts,  18,  165  etseq.,  171  etseq. 

(3)  possible  exception   of   contracts   not  of   a    com- 

mercial or  financial  nature,  24-5 

(4)  ransom  contracts  (formerly),  18,  19 

(5)  where  enemy    domiciled  in   British,    allied,    or 

neutral  territory,  -         -  21-24 

B.  made  and  executed  before  war,  generally  suspended 

only,  37,  38,  187  et  seq. 

C.  made  before  war  and  executory,  general  rules, 

39,  190  et  seq.,  198  et  seq.,  206  et  seq. 

particular  contracts,  39-48,  216  et  seq.,  234  et  seq., 

239  et  seq.,  245  et  seq.,  254  et  seq. 

See  Affreightment,  Agency,  Insurance,  Leases,  Mortgages, 
Negotiable  Instruments,  Partnership,  Shares  and 
Debentures. 
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Contracts  with  Persons  not  Enemies—  page 

general  effect  of  war  on,  54  et  seq. 

war  may  make  such  illegal,  54-57,  259  et  seq. 

war  may  render  performance  impossible,        57  et  seq.,  269  et  seq. 

See  Impossibility  op  Performance. 

Corporations- 
acquisition  of  enemy  character  by  commercial  domicile, 

15,  16,  136 

enemy  debenture  holders,  47 

enemy  directors,  47 

enemy  shareholders,  47 
test  of  nationality  of,               15,  16,  26,  89,  92-93,  133  et  seq. 

Counsel- 
alien  enemy  can  defend  by,  432 

Courts  (Emergency  Powers)  Act,  1914— 

cases  on,  -  321  n. 

difficulty  of  interpreting  sub-section  1  of  section  1,            -  321  n. 

extended  to  Isle  of  Man,  321  n. 

general  discussion  of,  70-74 

text  of,  319-321 

And  see  Emergency  Powers  op  the  Courts. 

Courts  (Emergency  Powers)  Order,  1914— 

limits  application  of  the  Act,  72 

text  of,  321 

County  Courts  (Emergency  Powers)  Rules,  England- 
additional  rules  to  the  Principal  Rules,  339-341 
forms,  -341-6 

And  see  Courts  (Emergency  Powers)  Rules,  England. 

Courts  (Emergency  Powers)  Rules,  England- 
applications  in  the  King's  Bench  Division  to  be  dealt  with 

by  a  Master  or  District  Registrar,  328 

City  of  London  Court,  326 

costs,  "  326 

Courts  by.  which  powers  under  Act  to  be  exercised,  322 
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definitions,  322 

evidence  in  support  of  application,  325 

fees,  325 

forms,  326-7 
mode  of  application  to  Courts  or  summary  jurisdiction 

under  paragraph  (6),  325 

mode  of  application  to  County  Court  under  paragraph  (6),  324 
mode  of  application  to  the  High  Court  under  paragraph  (6),    324 

mode  of  application  under  paragraph  (a),  323 
note  as  to  the  effect  of  Act  to  be  subjoined  to  summons 

in  inferior  Courts,  325 

ordinary  practice  of  Court  to  be  followed,  326 

Palatinate  Courts,  326 

power  to  hear  cases  in  private,  325 

power  to  require  security,  325 

power  to  revoke  or  vary  orders,  325 

procedure  under  Small  Tenements  Recovery  Act,  325 

Courts  (Emergency  Powers)  Rules,  Ireland- 
costs,  352 
Courts  by  which  powers  to  be  exercised,  346-8 
definitions,  346 
evidence  in  support  of  application,  351 
fees,  352 
forms,  352-5 
mode  of  application  under  paragraph  (a),  348-9 
mode  of  application  under  paragraph  (6),  349-350 
ordinary  practice  of  Court  to  be  followed,  352 
power  to  hear  cases  in  private,  351 
power  to  require  security,  351 
power  to  revoke  or  vary  orders,  351 
proceedings  in  bankruptcy,  350-1 

Courts  (Emergency  Powers)  Rules,  Scotland— 

See  Act  of  Sederunt — 
Crown,  The— 

decides  when  war  is  at  an  end,      •  76 

determines  whether  there  is  peace  or  war,              5,  6,  80,  87,  90 
power  of,  to  grant  licences  to  trade  with  the  enemy, 

31,  165  et  seq. 
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discussion  of,  •  ^-6 

text  of,  316-7 

Currency  and  Bank  Notes  (Amendment)  Act,  1914— 

text  of,  318 

Customs  (Exportation  Prohibition)  Act,  1914— 

text  of  318 


Debentures— 

For  legal  position  of  enemy  debenture  holders,  see  Shares  and 
Debentures  in  Corporations. 

Debts- 
alien  enemy's  right  to  payment  only  suspended,        -  37,  189-190 
illegality  of  payment  of,  to  enemy  in  enemy  country,  26,  38 

payment  to  enemy's  agent  here,  26,  38,  429,  430 

right  to  sue  alien  enemy  for,  286  et  seq. 


Domicile- 

abandonment  of, 

-11,   12 

acquired, 

9-11 

as  test  of  enemy  character, 

7  et  seq. 

civil, 

8-11 

commercial, 

-    11-15 

differences  between  civil  and  commercial, 

12,  13 

evidence  of, 

11 

exceptions,  to  the  rule  that  domicile  determines  enemy 

character,  15 

flagrante  hello  abandonment  of,  12,  13 

of  origin,  -  9,  427 


Emergency  Powers  of  the  Court- 
applicable*  to  forfeiture  of  shares,  -  321  n. 
bankruptcy  proceedings,  73 
nature  of,  '2 
new  powers  given  to  Scottish  Courts,  73 
not  applicable  to  pawnbrokers'  rights  to  deal  with  their 

pledges,  '* 
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not  available  in  favour  of  alien  enemies,  74 

proceedings  for  the  recovery  of  small  tenements,  73 

proceedings  in  removings   and  ejections  in  the  case  of 

certain  subjects,                         -                  -.  74 

to  what  cases  applicable,  71-2,  321  n. 

to  what  cases  inapplicable,  71-2 

Enemy  Character— 


domicile  as  test  of, 

7  et  seq. 

how  a  British  subject  may  acquire, 

7,14, 

124  et  seq. 

how  a  neutral  may  acquire, 

7; 

14,  130-2 

of  a  corporation,                                              15, 

16,  26: 

,  89,  92-3 

temporary, 

109  et  seq. 

Enemy  Territory- 

definition  of,  in  present  war, 

26 

,  398,  428 

meaning  of, 

4,  99  et  seq.,  108 

Exportation  (Prohibition)  Orders— 

of  28th  August,  1914, 

413 

of  1st  September,  1914, 

-       413 

of  8th  September,  1914, 

414-6 

of  11th  September,  1914, 

416 

of  25th  September,  1914, 

417-8 

of  6th  October,  1914, 

- 

418-9 

of  19th  October,  1914, 

419-421 

Exportation  (Prohibition)  Proclamations— 

of  3rd  August,  1914,                                   - 

404-5 

of  5th  August,  1914,      - 

405-7 

of  10th  August,  1914, 

408-410 

of  20th  August,  1914,  modifying  the  previous, 

* 

410-412 

Freight- 
payment  in  respect  of  maritime,  not  within  moratorium, 

66,  369 
And  see  Affbeightment  for  effect  of  war. 


Germany- 
declaration  of  war  with,  -  5 
service  of  notice  of  writ  on  alien  enemy  there,                           427 
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prohibited  from  being  imported,  401-2 

sale  of,  effect  of  war  on,  ■  48,  60,  61,  212,  432 

Goods,  Exportation  of— 

prohibitions  and  restrictions  on,  404-421 

Hague  Convention  of  1907— 

as  to  legal  rights  of  belligerents,  16,   17 

different  interpretations  of  its  provision,  16 

no  part  of  British  law  at  present,  1 7 

Impossibility  of  Performance— 

circumstances  under  which  war  dissolves  a  contract  owing 

to,  59  et  seq. 

commercial  impossibility  created  by  war  has  no  effect,        57,  58 

Insurance— 

by  British  subject,  domiciled  in  neutral  territory,  with 
British  underwriter  in  connection  with  trading  with 
the  enemy,  120  et  seq. 

exception    implied    in    every    British    insurance    against 

capture;  42,   198  et  seq.,  205 

of  British  goods  by  British  underwriter  against  capture  by 

the  enemy,  -  -  133  et  seq. 

of  enemy  property  before  war,  41-43,  80  et  seq. 

of  enemy.property  in  time  of  war,  154  et  seq. 

of  goods  in  furtherance  of  trading  with  the  enemy, 

31,  42,   136  et  seq. 

of  licensed. trading  with  the  enemy,     57,  "165  et  seq.,   171  et  seq. 

implied  power  of,  in  a  licence  to  trade  with  the  enemy, 

34,  165  et  seq.,  171  et  seq. 

prohibitions  against  transactions  with  enemy, 

27,  399,  402-3 

transactions    forbidden    with    enemy    branch,    wherever 

situated,  -21,  22,  26,  44,  402-3 

And  see  Life  Assurance.- 

Interest  on  Contracts  suspended  by  War- 
agreement  after  peace  to  pay  interest  for  such  time,  50 
if  expressly  stipulated  for,  recoverable,                      -  -       -         49 
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Interest  on  Contracts  suspended  by  War— continued—.      PAGE 

not  recoverable  as  damages,  49,  50 

not  suspended  when  debtor  and  creditor  reside  in  same 

country,  -  49-50 


effect  of  war  on,  44,  58 


Legal  Tender- 

new, 

74-5 

new,  does  not  abrogate  the  old, 

75 

new,  does  not  alter  the  common  law  as  to, 

75-6 

Licences  by  the  Crown- 

construction  of, 

33,  34,  170 

express, 

34,  165  et  seq. 

general, 

31,  32,  400  n. 

implied,                                                       34-36, 

171  et  seq.,   183-5 

no  immunity  from  seizure  by  allies, 

37 

powers  of  Crown, 

31 

special, 

-32,  33 

Life  Assurance  — 

assured' s   right  to   equitable   value    of    policy   forfeited 

through  failure  to  pay  premium  owing  to  war,       206,  212-4 

effect  of  war  on,  43-4,  206  et  seq.,  239  et  seq. 

failure  to  pay  premium  owing  to  war  avoids  policy,      206,  210-12 

provisions  of  Courts  (Emergency  Powers)  Act,  1914,      71-2,  319 

transactions  with  enemy  branch  here, 

21-2,  26-7;  44,  399,  402-3 

where  payment  or  tender  thereof  to  agent  resident  in  same 

territory  binds,  company,  239  et  seq. 

Moratorium- 
available  in  favour  of  an  alien  enemy,  70 
a  weapon  of  defence,  65 
Bills  (Re-acceptance)  Proclamation,  64-5,  66-7,  367 
exceptions  to,  66-7,  69 
First  General  Proclamation,  65-7,  368-9 
Last  General  Proclamation,  69,  373-5 
only  applies  to  contractual  obligations,  69 
practice  in  chambers,  67 
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69 

65-6 

67,  370 

67-8, 

,  371-2 

44-5, 

245 

et  seq. 

245 

et  seq. 
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Moratorium— continued— 

recognition  of  foreign  moratory  law, 
Scottish  view  of, 
Second  General  Proclamation, 
Third  General  Proclamation, 

Mortgagres— 

not  suspended  by  war,  - 
remedy  not  suspended, 

Nationality— 

as  test  of  enemy  character,  7-8,  95,   109  et  seq. 

Negotiable  Instruments— 

effect  of  war  on,  45 

And  see  Bills  of  Exchange. 

Non-intereourse  with  the  Enemy- 
doctrine  of,  25 
possible  limitation,                                                                              24 

Partnership- 
effect  of  war  on,  45-47    254-8 
statutory  provisions  in  present  war,  360,  361 

Plea  of  Alien  Enemy— 

cannot  be  pleaded  by  alien  enemy  himself, 

287,  290,  309  ».,  431-2 
circumstances  under  which  the  Court  has  refused  to  allow, 

53,  298-9 
may  be  waived  by  consent,  52,  80  et  seq.,  97-8 

must  be  specially  pleaded  to  an  action  on  a  contract  legal 

in  its  inception,  52,  97-8,  292  et  seq. 

not  favoured  by  the  Court,  53;  296-8 

possible  judicial  notice  of,  -  52,  91 

strictest  proof  necessary  of,  -  53,  299-301 

summary  application  to  stay  execution  on,  refused,  52,  284 

Postponement  of  Payments  Act,  1914— 

County  Court  Rule,  376-7 

extended  to  Isle  of  Man,  313  n. 

summary  of,--  -         64 

text  of,  313 
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,20, 

185-7 

20, 

109 

et  seq. 
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Prescription— 

whether  it  runs  during  war, 

Prisoners  of  War- 
bills  granted  by,  for  necessaries, 
contracts  of  service  with, 

Proceeding's  by  and  against  Alien  Enemies- 
alien  enemy's  right  to  sue, 

22,  23,  34-6,  51-2,  274  et  seq.,  284-6 
alien  enemy's  right  to  defend,  -         52 

British  subject's  right  to  sue,  23,  52,  286  et  seq.,  431-2 

defence  of  alien  enemy  not  favoured  by  Court,  53,  292  et  seq. 

defences  not  pleadable  by  alien  enemy, 

287,  290,     301  et  seq.,  309  m.,  431-2 
difficulties  of  serving  process,  427-8 

plea  of  alien  enemy,  52,  53,  292  et  seq. 

proof  of  hostile  alienage,  53,  299  et  seq. 

where  plaintiff  becomes  an  enemy  after  action  commenced, 

51-2,  279  et  seq.,  284,  298-9 

Proclamations  of  a  Moratorium- 
bills  (re-acceptance),  text  of,  367 
directions  to  Irish  Courts,  376 
final,  text  of,  373-5 
first  general,  text  of,  368-9 
second  general,  text  of,  370-1 
third  general,  text  of,  -  371-2 
writs  and  judgments  in  High  Court,  375 

And  see  Moratorium. 

Public  DebtS- 
contractual  obligations  of  a  State  conquered  and  annexed 

by  this  country  do  not  pass  to  it,  -  51 

to  alien  enemies  not  confiscable,  50 

Registration  of  Alien  Enemy- 
effect  of,  as  to  right  to  sue,     -..'.-        -       35-6,184-5,285-6, 
effect  of  not  complying  with  Aliens  Restriction  Orders, 

-36,   120  «.,  184  ». 
not  necessarily  conclusive  evidence  of  an  implied  licence 

to  reside  here,  184-5 
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efiect  of  war  on,  -  48,  60,  61,  212,   432 

when  effected  by  an  agent  during  war,  41 

Service,  Contract  of— 

with  alien  enemy  in  this  country,  *      36,  188-9 

with  prisoner  of  war,  20,   109  et  seq. 

Shares  and  Debentures  in  Corporations— 

dividends  and  interest  on,  not  payable  to  alien  enemies 

during  war,  47 

forfeiture  of,  for  non-payment  of  calls,  may  be  restrained 
by  injunction  under  Courts  (Emergency  Powers)  Act, 
1914,  321 n. 

of  alien  enemies  not  forfeitable,  47 

position  of  enemy  shareholders  and  directors,  47 

Solicitor- 
alien  enemy  can  appear  and  defend  by,  432 
relation  of  client  and,  generally  terminated  by  war,  41 

Statutes  of  Limitations — 

whether  time  runs  whilst  the  right  of  action  is  suspended 

by  war,  48-9 

.  Sugar- 
importation  of  all,  forbidden,  -  402  n. 

Trading  with  the  Enemy— 

a  crime,  25 

contracts  in  furtherance  of,  void,  31 

forbidden  by  common  law,  137  et  seq. 

history  of  the  law  against,  141-147 
penalties  imposed  by  the  Trading  with  the  Enemy  Act, 

1914,  25,  359 

what  constitutes  it,  26-30 

when  it  amounts  to  high  treason,  2o 

Trading  with  the  Enemy  Act,  1914— 

case  on,  362  n- 

25-6,  359 


penalti 


ies. 


361 
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Trading  with  the  Enemy  Act,  1914— continued— 

power  of  Board  of  Trade  to  apply  for  receiver  in  certain 

cases, 

power  to  inspect  books  and  documents,  360 

text  of,                    -                                   ....         -  359-362 
transactions  prohibited,                               -26-8,  359,  401,  402-3 

Trading-  with  the  Enemy  Proclamations— 

of  9th  September,  1914,  text  of  and  note  on,  398-400 

of  30th  September,  1914,  text  of  and  note  on,  401-2 

of  8th  October,  1914,  text  of  -  402-3 

of  26th  October,  1914,  note  of,  402  n. 

And  see  Trading  with  the  Enemy  Proclamation,  No.  2. 
Trading"  with  the  Enemy  Proclamation,  No.  2— 

a  mere  agency  here  not  a  branch  locally  situated  here,  429-30 

definition  of  enemy,  16 

definition  of  enemy  country,  26 
distinguishes  domicile  from  temporary  residence,          17,   129  n. 

extent  of  validity  of  contracts  permitted,  21-24 

meaning  of  residence,                                           -  129  n. 

payments  arising  out  of  a  transaction  not  a  transaction,  430 

transactions  prohibited,  26-9 

Turkey- 
declaration  of  war  with,  428 


Wages- 
alien  enemy's  right  to  sue  for,  36,  188-9 
not  within  moratorium,  66,  369 
prisoner  of  war  may  sue  for,  109  et  seq. 
where  British  or  neutral  crew  entitled  to,  in  case  of  contra- 
band trade,  56 

War- 
declaration  of,  5 
definition  of,  4 
distinguished  from  pre-belligerent  acts,  4,  5 
effect  of,  on  contracts,  287,  290 
imminence  of,  not  war,  4,  80,  87-98 
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judicial  notice  of,  5,  6,  188 

termination  of,  76 

varying  effect  of,  upon  contracts,  '•    6,  7 

what  does  not  amount  to,  79-80 

with  Austria-Hungary,  5 

with  Germany,                                             -                   -  Jj 

with  Turkey,                                       -  428 
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ADDENDUM. 

Recent  Cases. 
coopek  &  co.  v  deutsche  bank  of  berlin. 

Glasgow  Sheriff  Court.  20th  November,  1914. 

Jurisdiction — Postponement  of  Payments  Act,  1914,  and  Relative 
Proclamations — Aliens  Restriction  (No.  2)  Order  in  Council  of  10th 
August,  1914 — Alien  Enemy  Carrying  On  Banking  Business — Licence 
Granted  by  Home  Secretary  on  19th  September,  1914 — Powers  of 
Supervisor. 

The  pursuers,  merchants  in  Glasgow,'  sued  the  defenders  for  the 
recovery  of  £95,  which  had  (to  release  shipping  documents)  been  paid 
into  the  pursuers'  account  at  the  Hamburg  branch  of  the  bank,  but 
had  not  been  remitted  to  the  pursuers.'  bankers  in  Glasgow.  The 
defenders  pleaded,  inter  alia,  (1)  no  jurisdiction;  and  (2)  that  they, 
"  being  only  entitled  to  carry  on  business  in  terms  of  the  licence 
"  from  the  Home  Secretary,  and  being  unable  to  make  payments  of 
"the  nature  of  the  pursuers'  claim,  should  be  assoilzied,"  i.e.,  that 
the  action  should  be  dismissed. 

Sheriff-Substitute  Fyfe  repelled  these  pleas.  In  the  course  of  his 
judgment  he  said,  with  reference  to  the  first  plea,  that  it  was  an 
express  statutory  ground  of  jurisdiction  in  the  Sheriff  Court  of  Scot- 
land that  the  money  or  property  of  a  foreigner  had  been  arrested  ad 
fundandam  jurisdictionem ;  and,  in  the  present  case,  money  at  the 
credit  of  defenders  with  the  Bank  of  Scotland  had  been  so  arrested,, 
conform  to  letters  of  arrestment.  The  recent  decisions  of  the  English 
Courts,  to  which  defenders'  agent  made  reference,  did  not  seem  to  him 
to  affect  the  question  of  jurisdiction.  In  Scotland  there  was  no  doubt 
that  a  creditor  who  had  founded  jurisdiction  by  arrestment  was  entitled 
to  constitute  a  claim  against  a  foreign  debtor  by  action  at  law  in  the 
Sheriff  Court. 

As  regards  the  second  plea,  the  Sheriff  was  at  a  loss,  to  understand 
it.  In  support  of  this  plea  defenders  had  put  in  a  separate  statement 
of  facts,  the  whole  of  which  seemed  to  him  irrelevant.  In  it  defenders 
referred  to  the  Postponement  of  Payments  -Act,  1914,  and  relative 
proclamations;  to  the  Aliens  Restriction  Act,  1914;  to  the  Aliens 
Restriction  (No.  2)  Order  in  Council  of  10th  August,  1914;  and  to  an 
Order  .made  in  pursuance  thereof  by  the  Home  Secretary  on  the  19th 
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September,  1914.  What  bearing  any  of  these  had  upon  the  plea  in 
law  was  not  made  clear  in  the  record ;  but  he  gathered  from  the  debate 
that  defenders  invited  him  to  infer  from  them,  in  a  general  way,  the 
very  remarkable  doctrine  that,  because  Britain  and  Germany  are  at 
war,  a  German  debtor  was  excused  from  making  payment  of  his  debt 
to  a  British  creditor,  and  that  a  British  subject  in  Scotland  has  been 
deprived  of  the  privilege  expressly  conferred  upon  him  by  the  Sheriff 
Courts  (Scotland)  Act,  1907,  of  suing  his  foreign  debtor  in  any  Sheriff 
Court  within  whose  jurisdiction  funds  or  property  belonging  to  that 
foreign  debtor  have  been  arrested.  None  of  the  Acts  or  Orders 
referred  to  said  a  single  word  inferring  abrogation  of  the  Scottish 
jurisdiction  by  arrestment.  The  Sheriff  did  not  think  that  a  general 
statute  could  be  abrogated  at  all  by  an  Order  in  Council;  but,  if  it 
could,  it  must  certainly  be  by  express  repeal,  or  suspension,  of  the 
statute.  He  could  not  infer  repeal  or  suspension  of  an  Act  of  Parlia- 
ment. 

As  a  subsidiary  argument  defenders  suggested  that,  at  any  rate, 
the  proceedings  in  this  action  should  be  suspended — for  how  long 
they  did  not  make  clear — but  he  supposed  they  meant  till  the  con- 
clusion of  the  war  (by  which  time  the  granting  of  decree  might  be  a 
very  barren  victory  for  pursuers).  The  proposition  of  defenders 
appeared  to  be  that,  because  the  Aliens  Restriction  (No.  2)  Order, 
1914,  prohibited  an  alien  enemy  from  engaging  in  banking  business 
except  "  upon  such  conditions  and  supervision  as  the  Secretary  of 
"  State  may  direct,"  and  because  on  19th  September,  1914,  the  Home 
Secretary  made  an  Order  directing  defenders'  British  business  to  be 
conducted  under  supervision,  and  because,  as  defenders  baldly  averred, 
one  Sir  William  Pender  (presumably  the  nominated  supervisor)  had 
refused  to  permit  defenders  to  pay  the  debt  now  sued  for,  this  quite 
regular  process  in  a  Sheriff  Court  of  Scotland  ought  not  to  proceed. 
In  the  Sheriff's  opinion,  a  bare  statement  of  that  sort,  unsupported 
by  any  documents,  was  not  a  relevant  averment  of  a  reason  for  non- 
payment of  the  sum  sued  for,  and  he  could  not  regard  a  bald  aver- 
ment of  an  embargo  by  Sir  William  Pender  or  anybody  else  as  coming 
into  competition  with  a  creditor's  statutory  right  to  sue  an  action  to 
constitute  a  claim  against  his  debtor.  Any  qualification  of  a  creditor's 
right  to  sue  must  be  strictly  construed,  and  if  Sir  William  Pender  had 
'  forbidden  payment  of  this  debt — which  he  (the  Sheriff)  could  hardly 
believe  to  be  possible — his  doing  so  was  probably  ultra  vires ;  for, 
under  Mr.  M'Kenna's  Order  of  19th  September,  the  payments  which 
his  nominee  could  refuse  to  permit  were  only  such  as  ' '  appear  to  him 
"  to  be  contrary  to  the  interest  of  the  nation,"  and  it  could  never  be 
suggested  that  it  was  contrary  to  the  national  interest  that  a  British 
creditor  should  recover  a  debt  due  to  him  by  a  foreign  debtor,  albeit 
that  debtor  was  also,  as  it  happened,  at  the  moment  an  alien  enemy. 
But,  at  any  rate,  the  Home  Secretary's  Order  of  19th  September 
appeared  to  be  irrelevant  in  the  present  case,  for  that  Order  applied 
only  to  transactions  which  would  in  ordinary  course  have  been  carried 
out  through  the  London  branch  of  defenders'  bank.  There  was  not  a 
word  on   record  to   suggest  that  the  contract  to  which  this  action 
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related  was  being  worked  out  at  London.  On  the  contrary,  pursuers' 
letter  of  instructions  was  addressed  to  the  Hamburg  branch  of  the 
bank,  and  it  expressly  directed  defenders  "  to  remit  to  our  credit  with 
"the  Bank  of  Scotland  at  Glasgow  as  usual"  (see  Glasgow  Herald 
of  21st  November,  1914). 


LEADER,  PLUNKETT,  &  LEADER  v.  DIRECTION  DER 
DISCONTO-GESELLSCHAFT. 

King's  Bench  Division.  26th  November,  1914. 

Aliens  Restriction  Act,  1914 — Aliens  Restriction  (No.  2)  Order  in 
Council  of  10th  August,  1914 — Alien  Enemy  Carrying  On  Banking 
Business — Home  Secretary's  Licence — Service  on  London  Branch  of 
Alien  Enemy — Alien  Enemy's  Protection  under  Moratorium — Courts 
(Emergency  Powers)  Act,   1914. 

The  plaintiffs  had  an  account  with  the  defendants'  head  office  at  Berlin. 
On  1st  August  they  asked  the  head  office  to  remit  their  credit  balance, 
but  this  was  refused.  After  the  outbreak  of  war  they  served  a  writ 
for  such  balance  on  the  London  branch.  Appearance  was  entered  by 
the  defendants,  whose  solicitors  subsequently  wrote  a  letter  to  the 
plaintiffs  to  the  effect  that  the  appearance  was  "  for  the  branch  only." 
The  plaintiffs  obtained  judgment  under  Order  XIV.,  against  which 
the  defendants  appealed. 

Scrutton,  J.,  in  giving  judgment  for  the  plaintiffs,  said  that  the 
existence  of  a  state  of  war  should  not  cause  unjust  orders  to  be  made. 
Generally  it  was  a  good  defence  that  it  was  impossible  to  receive 
instructions  from  abroad.  But  in  this  case  the  Berlin  Bank  were 
asked  to  pay  before  war  broke  out,  and  refused.  He  (the  learned 
judge)  had  a  strong  suspicion  that  such  bank  knew  war  was  coming. 
There  was  ample  evidence  of  the  plaintiffs'  claim.  In  his  opinion, 
service  on  the  London  branch  was  good,  and  in  fact  the  defendants 
entered  an  appearance.  It-was  doubtful  whether  the  subsequent  letter 
of  their  solicitor  had  any  effect.  The  payment  sought  to  be  enforced 
was  not  incurred  within  the  United  Kingdom,  but  was  one  of  the 
exceptions  to  which  the  moratorium  proclaimed  on  6th  August,  1914, 
did  not  apply.  It  was  no  doubt  true  that  the  second  licence  of  the 
Home  Secretary  restricted  the  London  branch  to  such  banking  trans- 
actions as  were  entered  into  before  5th  August,  1914,  and  so  far  as 
these  would  ordinarily  have  been  carried  out  through  the  branch. 
But,  once  there  was  proper  service  of  a  writ,  it  was  no  defence  to  say 
that  the  claim  could  not  be  discharged  by  the  branch.  Perhaps  that 
was  so;  but  it  might  be  satisfied  otherwise,  e.g.,  by  branches  of  the 
bank  in  neutral  States.  The  Courts  (Emergency  Powers)  Act,  1914, 
not  applying  to  alien  enemies,  it  was  unnecessary  to  ask  the  Court  for 
leave  to  issue  execution  (see  The  Times  of  27th  November,  1914). 
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PORTER  v.  FREUNDERBERG. 

In  re  MERTEN'S  PATENT. 

Actions  By  and  Against  Alien  Enemies — Alien  Enemy's  Right  to 
Appeal — Service  on  an  Alien  Enemy. 

The  Court  j>f  Appeal,  consisting  of  the  Lord  Chief  Justice,  the  Master 
of  the  Rolls,  Lord  Justices  Buckley,  Kennedy,  Swinfen  Eady,  Philli- 
more,  and  Pickford,  reserved  judgment  in  these  cases  (see  The  Times 
of  26th  November,  1914).  The  legal  questions  involved  appear  from 
the  propositions  submitted  by  the  Attorney-General,  who  appeared  as 
amicus  curice.     These  propositions  were — 

(1)  An  alien  enemy  could  not  maintain  an  action  except  by  licence 
of  the  Crown,  express  or  implied. 

From  the  report  of  the  Attorney -General's  argument  in  The  Times 
of  20th  November,  1914,  it  would  appear  that  the  Attorney- General 
was  of  opinion  that  a  civil  or  commercial  domicile  here,  without  inter- 
ference by  the  Crown,  implied  such  a  licence.  The  principle  that 
enemy  character  was  determined  by  civil  or  commercial  domicile  had 
been  adhered  to  in  the  Proclamations  issued  since  the  outbreak  of  war. 

(2)  If  an  alien  enemy  was  in  this  country,  whether  with  or  without 
licence,  he  could  be  sued  like  any  other  person. 

(3)  If  sued,  he  had  the  same  right  to  employ  counsel  and  solicitors, 
and  also  to  appeal,  as  any  other  defendant.  In  such  circumstances, 
he  did  not  by  any  appeal  set  the  law  in  motion  in  his  own  favour. 
Once  the  law  had  been  set  in  motion  against  him,  he  was  entitled 
to  avail  himself  of  its  machinery,  even  although  by  an  appeal  he  was 
taking  a  step  on  his  own  account. 

(4)  The  same  rules  applied  to  an  alien  enemy  as  to  service  of  writ 
or  notice  of  writ  as  to  any  other  foreigner. 

(5)  The  mode  of  service  prescribed  by  R.S.C.,  0.  11,  r.  8,  was 
not  in  fact  applicable  in  time  of  war.  Recourse  must  therefore  be  had 
to  0.  9,  r.  2,  and  0.  11,  r.  7.  If  the  defendant  could  not  be  served 
personally,  the  question  was: — What  was  just  in  the  way  of  substituted 
service 2 

(6)  If  an  alien  enemy  left  any  one  in  charge  of  his  business,"  it 
was  just  to  allow  service  on  that  person,  either  alone  or  combined  with 
other  methods. 

(7)  Otherwise  service  by  post  through  a  neutral  country  should  be 
allowed,  if  there  was  any  reasonable  probability  of  its  coming  to  the 
knowledge  of  the  person  to  be  served. 

(8)  The  position  under  Order  48a  was  extremely  anomalous. 
There  was  no  reason  why  service  could  be  effected  on  the  manager  of 
two  alien  enemies  carrying  on  business  under  a  firm-name,  while  it 
could  not  be  effected  on  the  manager  of  one  alien  enemy  carrying  on 
business  under  a  firm  name. 
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AMORDUCT  MANUFACTURING  COMPANY  v.  DEFRIES  &  CO. 

King's  Bench  Division.  19th  November,  1914. 

Divisional  Court. 

Enemy  Character  of  a  Corporation. 

The  plaintiffs  were  a  company  registered  and  carrying  on  business  in 
this  country.  They  sued  the  defenders  for  payment  of  goods  supplied. 
The  defence  was  that  the  plaintiff  company  was  almost  entirely  com- 
posed of  enemy  shareholders,  and  so  not  entitled  to  maintain  an  action 
here.  But  the  Court  gave  judgment  for  the  plaintiffs,  on  the  ground 
that  the  nationality  of  a  corporation  is  determined  by  reference  to  the 
country  under  the  laws  of  which  it  has  been  incorporated  (see  The 
Times  of  20th  November,  1914). 


CONTINENTAL  TYRE  AND  RUBBER  COMPANY,  LIMITED  v. 
THOMAS  TILLING,  LIMITED. 

Enemy  Character  of  a  Corporation — Trading  with  the  Enemy  Act, 
1914,  sec.  1  (3),  sub-sec.  2  (6)  of  sec.  2 — Trading  with  the  Enemy 
Proclamation,  No.  2,  Articles  3,  6. 

The  facts  and  decision  are  similar  to  those  in  the  preceding  case.  But 
Lush,  J.,  observed  that,  if  an  alien  enemy  were  to  employ  an  agent 
here  to  sell  goods  as  his  agent,  the  purpose  being  to  remit  the  money 
abroad,  that  would  be  unlawful  (see  The  Times  of  14th  and  24th 
November,  1900). 


MAXWELL  v.  GRUNHUT. 

Court  of  Appeal.  24th  November,  1914. 

Receiver    of   Alien    Enemy's    Business — Jurisdiction — Agent    and 
Enemy  Principal — Effect  of  War  on  Power  of  Attorney. 

This  was  an  ex  parte  application  by  the  plaintiff  for  the  appointment 
of  a  receiver.  The  plaintiff  was  the  manager  of  the  business  of  the 
defendant,  an  Austrian  domiciled  here,  who  had  left  England  on  the 
,  outbreak  of  war  to  serve  in  the  Austrian  Army.  The  defendant  had 
given  the  plaintiff  a  full  power  of  attorney  to  act  on  his  (the 
defendant's),  behalf.  The  plaintiff  claimed  a  declaration  that  he  was 
trustee  of  the  assets  of  the  business,  and  that  under  the  power  of 
attorney  he  was  entitled  to  collect  and  give  receipts  for  any  moneys 
due  to  the  defendant  in  connection  with  the  business.       He  further 
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claimed  the  appointment  of  a  receiver  of  the  assets  of  the  business, 
with  liberty  to  pay  the  debts  of  the  business. 

Lord  Reading,  C.  J.,  observed  that  no  such  action  as  this  lay. 
Here  the  agent  had  brought  an  action  against  his  principal,  and  he 
claimed  a  declaration  in  respect  of  a  duty  owing  by  the  agent  to  his 
principal,  and  not  vice  versa.  There  was  no  authority  in  support  of 
such  a  novel  proceeding.  It  was  quite  impossible  to  sustain  it,  and 
it  was  obvious  that  the  agent  could  have  no  greater  right  than  his 
principal,  who,  being  an  alien  enemy,  could  not  sue.  He  agreed  with 
Mr.  Justice  Scrutton,  who  said  that  he  had  no  jurisdiction,  and  had 
refused  to  appoint  a  receiver. 

The  Court  of  Appeal  dismissed  the  application  (See  The  Times  of 
25th  November,  1914). 


In  re  KOPPER'S  COKE  OVEN  AND  BYE-PRODUCT 
COMPANY. 

Chancery  Division.  1st  December,  1914. 

Trading    with   the   Enemy    Act,    1914,    sec.    3 — Appointment    of 
Controller  of  a  Firm. 

In  this  case  a  controller  was  appointed  of  a  firm,  one  of  whose  partners 
was  an  alien  enemy,  it  being  shown  that  it  was  for  the  public  interest 
that  the  business  should  be  carried  on  (see  The  Times  of  2nd 
December,  1914). 

In  connection  with  this  case  it  may  be  noted  that  the  Trading  with 
the  Enemy  Act,  1914,  contains  no  explicit  statement  as  to  the  effect 
of  war  on  partnerships.  Sub-section  2  (a)  of  section  2  apparently 
assumes  that  a  partnership  is  not  dissolved  by  the  fact  that  one  of 
the  partners  becomes  an  alien  enemy.  On  the  other  hand,  section  3 
recognises  the  difficulties  of  carrying  on  business  under  such  condi- 
tions, and  makes  express  provision  for  them  of  such  a  nature  as  to 
suggest  the  dissolution  of  a  partnership  by  war. 


LYRIC  THEATRE,  LONDON,  LIMITED  v.  L.  T.,  LIMITED,  AND 
THE  CYRIL  THEATRICAL  SYNDICATE,  LIMITED. 

Court  of  Appeal.  30th  November,  1914. 

Right  of  Appeal  under  Courts  (Emergency  Powers)  Act,  1914. 

This  was  an  appeal  from  an  order  giving  leave  to  enforce  judgment. 

The  Court  dismissed  the  appeal. 

Both  the  Master  of  the  Rolls  and  Kennedy,  L.  J.,  were  of  opinion 
that,  without  going  so  far  as  to  say  that  there  could  not  be  any  appeal 
under  the  Courts  (Emergency  Powers)  Act,  1914,  yet,  having  regard 
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to  the  absolute  discretion  conferred  on  the  judge  by  sub-section  2  of 
section  1,  the  Court  of  Appeal  would  be  very  slow  indeed  to  interfere 
with  the  exercise  of  that  discretion  (see  The  Times  of  1st  December, 
1914). 


ZINC  CORPORATION,  LIMITED,  &  ROMAINE  v.  SKIPWITH. 

Chancery  Division.  4th  December,  1914. 

Abrogation  or  Suspension  of  Contracts  by  War. 

The  question  in  this  case  was  whether  a  contract  for  a  large  supply 
of  zinc,  entered  into  before  the  present  war,  was  suspended  or  abro- 
gated by  it.  There  was  a  wide  clause  in  the  agreement  providing 
for  the  suspension  of  the  contract  under  various  circumstances,  which 
Scrutton,  J.,  thought  covered  the  case  of  war.  He  held  that  it  was 
not  contrary  to  public  policy  for  a  contract  made  before  war  to 
provide  that  after  the  war  trading  should  be  resumed  with  persons 
who  were  in  the  meantime  alien  enemies  (see  The  Times  of  5tli 
December,  1914). 


TRADING  WITH  THE  ENEMY  AMENDMENT  ACT,   1914. 
[5  Geo.  5,  ch.  12.] 

An  Act  to  amend  the  Trading  with  the  Enemy  Act,   1914,  and  for    a.D.  19H. 
purposes  connected  therewith.  

[27th  November,  1914.] 

Whereas  it  is  expedient  to  make  further  provision  for  preventing 
the  payment  of  money  to  persons  and  bodies  of  persons  resident  or 
carrying  on  business  in  any  country  with  which  His  Majesty  is  for 
the  time  being  at  war  (which  persons  and  bodies  of  persons  are  herein- 
after referred  to  as  "  enemies  "),  in  contravention  of  the  law  relating 
to  trading  with  the  enemy,  and  for  preserving,  with  a  view  to 
arrangements  to  be  made  at  the  conclusion  of  peace,  such  money  and 
certain  other  property  belonging  to  enemies;  and  to  make  other 
provisions  for  preventing  trading  with  the  enemy : 

Be  it  therefore  enacted  by  the  King's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and_  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows :  — 

1.— (!)  The  Board   of   Trade  shall  appoint  a  person  to  act  as  Constitution 
Custodian  of    enemy    property    (hereinafter    referred   to  as    "  the  oi  offioe  of 
Custodian ")  for  England  and  Wales,  for  Scotland,  and  for  Ireland  Custodian  of 
respectively,  for  the  purpose  of  receiving,  holding,  preserving,  and  p"Xy  pr°" 
dealing  with  such  property  as  may  be  paid  to  or  vested  in  him  in 
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6  Edw.  7 
o.  55. 


Payment  of 
dividends, 
&c.  payable 
to  enemy. 


pursuance  of  this  Act,  and  if  any  question  arises  as  to  which  Custodian 
any  money  is  to  be  paid  to  under  this  Act,  the  question  shall  be 
determined  by  the  Board  of  Trade. 

(2)  The  Public  Trustee  shall  be  appointed  to  be  the  Custodian 
for  England  and  Wales,  and  shall,  in  relation  to  all  property  held 
by  him  in  his  capacity  of  Custodian,  have  the  like  status,  and  his 
accounts  shall  be  subject  to  the  like  audit,  as  if  the  same  were  held 
by  him  in  his  capacity  of  Public  Trustee,  and  the  Public  Trustee  Act, 
1906,  shall  apply  accordingly. 

(3)  The  Custodian  for  Scotland  and  Ireland  respectively  shall 
have  such  powers  and  duties  with  respect  to  the  property  aforesaid 
as  may  be  prescribed  by  regulations  made  by  the  Board  of  Trade 
with  the  approval  of  the  Treasury. 

(4)  The  Custodian  may  place  on  deposit  with  any  bank,  or  invest 
in  any  securities,  approved  by  the  Treasury,  any  moneys  paid  to  him 
under  this  Act,  or  received  by  him  from  property  vested  in  him  under 
this  Act,  and  any  interest  or  dividends  received  on  account  of  such 
deposits  or  investments  shall  be  dealt  with  in  such  manner  as  the 
Treasury  may  direct : 

Provided  that  the  Custodian  for  any  part  of  the  United  Kingdom 
shall,  if  so  directed  by  the  Treasury,  transfer  any  money  held  by  him 
under  this  Act  to  the  Custodian  of  another  part  thereof. 

2. — (1)  Any  sum  which,  had  a  state  of  war  not  existed,  would 
have  been  payable  and  paid,  to  or  for  the  benefit  of  an  enemy,  by 
way  of  dividends,  interest  or  share  of  profits,  shall  be  paid  by  the 
person,  firm,  or  company  by  whom  it  would  have  been  payable  to  the 
Custodian  to  hold  subject  to  the  provisions  of  this  Act  and  any 
Order  in  Council  made  thereunder,  and  the  payment  shall  be  accom- 
panied by  such  particulars  as  the  Board  of  Trade  may  prescribe,  or 
as  the  Custodian,  if  so  authorised  by  the  Board  of  Trade,  may 
require. 

Any  payment  required  to  be  made  under  this  subsection  to  the 
Custodian  shall  be  made — 

(a)  within  fourteen  days  after  the  passing  of  this  Act,  if  the 
sum,  had  a  state  of  war  not  existed,  would  have  been 
paid  before  the  passing  of  this  Act ;  and 

(6)  in  any  other  case  within  fourteen  days  after  it  would  have 
been  paid. 

(2)  Where  before  the  passing  of  this  Act  any  such  sum  has  been 
paid  into  any  account  with  a  bank,  or  has  been  paid  to  any  other 
person  in  trust  for  an  enemy,  the  person,  firm,  or  company  by  whom 
the  payment  was  made  shall,  within  fourteen  days  after  the  passing  of 
this  Act,  by  notice  in  writing,  require  the  bank  or  person  to  pay  the 
sum-  over  to  the  Custodian  to  hold  as  aforesaid,  and  shall  furnish 
the  Custodian  with  such  particulars  as  aforesaid.  The  bank  or 
other  person  shall,  within  one  week  after  the  receipt  of  the  notice, 
comply  with  the  requirement  and  shall  be  exempt  from  all  liability 
for  having  done  so. 
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(3)  If  any  person  fails  to  make  or  require  the  making  of  any 
payment  or  to  furnish:  the  prescribed  particulars  within  the  time  men- 
tioned in  this  section,  he  shall,  on  conviction  under  the  Summary 
Jurisdiction  Acts,  be  liable  to  a  fine  not  exceeding  one  hundred  pounds 
or  to  imprisonment,  with  or  without  hard  labour,  for  a  term  not 
exceeding  six  months,  or  to  both  such  fine  and  imprisonment,  and  in 
addition  to  a  further  fine  not  exceeding  fifty  pounds  for  every  day 
during  which  the  default  continues,  and  every  director,  manager, 
secretary  or  officer  of  a  company,  or  any  other  person  who  is  know- 
ingly a  party  to  the  default  shall,  on  the  like  conviction,  be  liable  to 
the  like  penalty. 

(4)  If,  in  the  case  of  any  person,  firm  or  company  whose  books 
and   documents   are   liable   to   inspection    under    subsection    (2)    of 

section  two  of  the  Trading  with  the  Enemy  Act,  1914  (hereinafter  4  &  5  Geo.  5. 
referred  to  as  the  principal  Act),  any  question  arises  as  to  the  amount  o.  87. 
which  would  have  been  so  payable  and  paid  as  aforesaid,  the  question 
shall  be  determined  by  the  person  who  may  have  been  or  who  may 
be  appointed  to  inspect  the  books  and  documents  of  the  person, 
firm  or  company,  or  on  appeal,  by  the  Board  of  Trade,  and  if,  in  the 
course  of  determining  the  question,  it  appears  to  the  inspector  or 
the  Board  of  Trade  that  the  person,  firm  or  company  has  not  distri- 
buted as  dividends,  interest  or  profits  the  whole  of  the  amount  pro- 
perly available  for  that  purpose,  the  inspector  or  Board  may  ascertain 
what  amount  was  so  available  and  require  the  whole  of  suck  amount 
to  be  so  distributed,  and,  in  the  case  of  a  company,  if  such  dividends 
have  not  been  declared,  the  inspector  or  the  Board  may  himself  or 
themselves  declare  the  appropriate  dividends,  and  every  such  declara- 
tion shall  be  as  effective  as  a  declaration  to  the  like  effect  duly  made 
in  accordance  with  the  constitution  of  the  company : 

Provided  that  where  a  controller  has  been  appointed  under  section 
three  of  the  principal  Act  this  subsection  shall  apply  as  if  for  references 
to  the  inspector  there  were  substituted  references  to  the  controller. 

(5)  For  the  purposes  of  this  Act  the  expression  "  dividends, 
interest  or  share  of  profits  "  means  any  dividends,  bonus  or  interest 
in  respect  of  any  shares,  stock,  debentures,  debenture  stock  or  other 
obligations  of  any  company,  any  interest  in  respect  of  any  loan  to 
a  firm  or  person  carrying  on  business  for  the  purposes  of  that 
business,  and  any  profits  or  share  of  profits  of  such  a  business,  and, 
where  a  person  is  carrying  on  any  business  on  behalf  of  an  enemy, 
any  sum  which,  had  a  state  of  war  not  existed,  would  have  been 
transmissible  by  a  person  to  the  enemy  by  way  of  profits  from 
that  business  shall  be  deemed  to  be  a  sum  which  would  have  been 
payable  and  paid  to  that  enemy. 

3. — (1)  Any  person  who  holds  or  manages  for  or  on  behalf  of  Duty  of 
an  enemy  any  property,    real  or    personal    (including   any  rights,  trustees  for 
whether  legal  or  equitable,   in  or  arising  out  of  property,   real  or  enemies  to 
personal),   shall,   within   one  month   after  the  passing   of  this  Act  Custodian 
or  if  the  property  comes  into  his  possession  or  under  his  control 
after  the  passing  of  this  Act,  then  within  one  month  after  the  time 
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when  it  comes  into  his  possession  or  under  his  control,  by  notice  in 
writing  communicate  the  fact  to  the  Custodian,  and  shall  furnish  the 
Custodian  with  such  particulars  in  relation  thereto  as  the  Custodian 
may  require,  and  if  any  person  fails  to  do  so  he  shall,  on  conviction 
under  the  Summary  Jurisdiction  Acts,  be  liable  to  a  fine  not  ex- 
ceeding one  hundred  pounds  or  to  imprisonment,  with  or  without 
hard  labour,  for  a  term  not  exceeding  six  months,  or  to  both  such  a 
fine  and  imprisonment,  and  in  addition  to  a  further  fine  not  exceeding 
fifty  pounds  for  every  day  during  which  the  default  continues. 

(2)  Every  company  incorporated  in  the  United  Kingdom  and 
every  company  which,  though  not  incorporated  in  the  United 
Kingdom,  has  a  share  transfer  or  share  registration  office  in  the 
United  Kingdom  shall,  within  one  month  after  the  passing  of  this 
Act,  by  notice  in  writing  communicate  to  the  Custodian  full  par- 
ticulars of  all  shares,  stock,  debentures,  and  debenture  stock  and 
other  obligations  of  the  company  which  are  held  by  or  for  the  benefit 
of  an  enemy ;  and  every  partner  of  every  firm,  one  or  more  partners 
of  which  on  the  commencement  of  the  war  became  enemies  or  to 
which  money  had  been  lent  for  the  purpose  of  the  business  of  the 
firm  by  a  person  who  so  became  an  enemy,  shall,  within  one  month 
after  the  commencement  of  this  Act,  by  notice  in  writing  communi- 
cate to  the  Custodian  full  particulars  as  to  any  share  of  profits  and 
interest  due  to  such  enemies  or  enemy,  and,  if  any  company  or 
partner  fails  to  comply  with  the  provisions  of  this  subsection,  the 
company  shall,  on  conviction  under  the  Summary  Jurisdiction  Acts, 
be  liable  to  a  fine  not  exceeding  one  hundred  pounds,  and  in  addition 
to  a  further  fine  not  exceeding  fifty  pounds  for  every  day  during  which 
the  default  continues,  and  the  partner  and  every  director,  manager, 
secretary  or  officer  of  the  company  who  is  knowingly  a  party  to  the 
default  shall  on  the  like  conviction  be  liable  to  the  like  fine,  or  to 
imprisonment,  with  or  without  hard  labour,  for  a  term  not  exceeding 
six  months,  or  to  both  such  imprisonment  and  fine. 

4. — (1)  The  High  Court  or  a  judge  thereof  may,  on  the  applica- 
tion of  any  person  who  appears  to  the  court  to  be  a  creditor  of  an 
enemy  or  entitled  to  recover  damages  against  an  enemy,  or  to  be 
interested  in  any  property,  real  or  personal  (including  any  rights, 
whether  legal  or  equitable,  in  or  arising  out  of  property  real  or 
personal),  belonging  to  or  held  or  managed  for  or  on  behalf  of  an 
enemy,  or  on  the  application  of  the  Custodian  or  any  Government 
Department,  by  order  vest  in  the  Custodian  any  such  real  or  personal 
property  as  aforesaid,  if  the  court  or  the  judge  is  satisfied  that  such 
vesting  is  expedient  for  the  purposes  of  this  Act,  and  may  by  the 
order  confer  on  the  Custodian  such  powers  of  selling,  managing  and 
otherwise  dealing  with  the  property  as  to  the  court  or  judge  may 
seem  proper. 

(2)  The  court  or  judge  before  making  any  order  under  this  section 
may  direct  that  such  notices  (if  any),  whether  by  way  of  advertise- 
ment or  otherwise,  shall  be  given  as  the  court  or  judge  may  think  fit. 

(3)  A  vesting  order  under  this  section  as  respects  property  of  any 
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description  shall  be  of  the  like  purport  and  effect  as  a  vesting  order 

as  respects  property  of  the  same  description  made  under  the  Trustee  56  &  57  Vict. 

Act,  1893.  '  c-  53- 

5. — (1)  The  Custodian  shall,  except  so  far  as  the  Board  of  Trade  Holding  and 
or  the  High  Court  or  a  judge  thereof  may  otherwise  direct,  and  sub-  dealing  with 
jeot  to  the  provisions  of  the  next  succeeding  subsection,   hold  any  K™2n  y 
money  paid  to  and  any  property  vested  in  him  under  this  Act  until 
the  termination  of  the  present  war,  and  shall  thereafter  deal  with  the 
same  in  such  manner  as  His  Majesty  may  by  Order  in  Council  direct. 

(2)  The  property  held  by  the  Custodian  under  this  Act  shall  not 
be  liable  to  be  attached  or  otherwise  taken  in  execution,  but  the 
Custodian  may,  if  so  authorised  by  an  order  of  the  High  Court  or  a 
judge  by  whose  order  any  property  belonging  to  an  enemy  was  vested 
in  the  Custodian  under  this  Act,  or  of  any  court  in  which  judgment 
has  been  recovered  against  an  enemy,  pay  out  of  the  property  paid  to 
him  in  respect  of  that  enemy  the  whole  or  any  part  of  any  debts  due 
by  that  enemy  and  specified  in  the  order  • 

Provided  that  before  paying  any  such  debt  the  Custodian  shall 
take  into  consideration  the  sufficiency  of  the  property  paid  to  or 
vested  in  him  in  respect  of  the  enemy  in  question  to  satisfy  that  debt 
and  any  other  claims  against  that  enemy  of  which  notice  verified  by 
statutory  declaration  may  have  been  served  upon  him. 

(3)  The  receipts  of  the  Custodian  or  any  person  duly  authorised 
to  sign  receipts  on  his  behalf  for  any  sum  paid  to  him  under  this  Act 
shall  be  a  good  discharge  to  the  person  paying  the  same  as  against 
the  person  or  body  of  persons  in  respect  of  whom  the  sum  was  paid 
to  the  Custodian. 

(4)  The  Custodian  shall  keep  a  register  of  all  property  held  by 
him  under  this  Act  which  register  shall  be  open  to  public  inspection 
at  all  reasonable  times  free  of  charge. 

(5)  In  England  and  Ireland  the  Lord  Chancellor  and  the  Lord 
Chancellor  for  Ireland  may  by  rules,  and  in  Scotland  the  Court  of 
Session  may  by  Act  of  Sederunt,  make  provision  for  the  practice  and 
procedure  to  be  adopted  for  the  purposes  of  this  and  the  last  pre- 
ceding section. 

6. — (1)  No   person  shall  by   virtue   of   any   assignment   of   any  invalidity  of 
debt  or  other  chose  in  action,   or  delivery  of  any  coupon  or  other  assignment 
security  transferable  by  delivery,  or  transfer  of  any  other  obligation,  °f  debts,  &c. 
made  or  to  be  made  in  his  favour  by  or   on  behalf  of   an  enemy,    y  enemies, 
whether  for  valuable  consideration  or  otherwise,  have  any  rights  or 
remedies  against  the  person  liable  to  pay,   discharge  or  satisfy  the 
debt,  chose  in  action,   security  or  obligation,  unless  he  proves  that 
the  assignment,  delivery,  or  transfer  was  made  by  leave  of  the  Board 
of  Trade  or  was  made  before  the  commencement  of  the  present  war, 
and  any  person  who  knowingly  pays,  discharges  or  satisfies  any  debt, 
or  chose  in  action,  to  which  this  subsection  applies,  shall  be  deemed 
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to  be  guilty  of  the  offence  of  trading  with  the  enemy  within  the 
meaning  of  the  principal  Act : 

Provided  that  this  subsection  shall  not  apply  where  the  person  to 
whom  the  assignment,  delivery  or  transfer  was  made,  or  some  person 
deriving  title  under  him,  proves  that  the  transfer,  delivery  or  assign- 
ment or  some  subsequent  transfer,  delivery  or  assignment,  was  made 
before  the  nineteenth  day  of  November,  nineteen  hundred  and  four- 
teen, in  good  faith  and  for  valuable  consideration  nor  shall  this  sub- 
section apply  to  any  bill  of  exchange  or  promissory  note. 

(2)  No  person  shall  by  virtue  of  any  transfer  of  a  bill  of  exchange 
or  promissory  note  made  or  to  be  made  in  his  favour  by  or  on  behalf 
of  an  enemy,  whether  for  valuable  consideration  or  otherwise,  have 
any  rights  or  remedies  against  any  party  to  the  instrument  unless  he 
proves  that  the  transfer  was  made  before  the  commencement  of  the 
present  war,  and  any  party  to  the  instrument  who*  knowingly  dis- 
charges the  instrument  shall  be  deemed  to  be  guilty  of  trading  with 
the  enemy  within  the  meaning  of  the  principal  Act : 

Provided  that  this  subsection  shall  not  apply  where  the  transferee, 
or  some  subsequent  holder  of  the  instrument,  proves  that  the  transfer, 
or  some  subsequent  transfer,  of  the  instrument  was  made  before  the 
nineteenth  day  of  November,  nineteen  hundred  and  fourteen,  in  good 
faith  and  for  valuable  consideration. 

(3)  Nothing  in  this  section  shall  be  construed  as  validating  any 
assignment,  delivery  or  transfer  which  would  be  invalid  apart  from 
this  section  or  as  applying  to  securities  within  the  meaning  of  section 
eight  of  this  Act. 

7.  Where  during  the  continuance  of  the  present  war  any  coupon 
or  other  security  transferable  by  delivery  is  presented  for  payment 
to  any  company,  municipal  authority,  or  other  body  or  person,  and 
the  company,  body  or  person  has  reason  to  suspect  that  it  is  so  pre- 
sented on  behalf  or  for  the  benefit  of  an  enemy,  or  that  since  the 
commencement  of  the  present  war  it  has  been  held  by  or  for  the 
benefit  of  an  enemy,  the  company,  body  or  person  may  pay  the  sum 
due  in  respect  thereof  into  the  High  Court,  and  the  same  shall,  sub- 
ject to  rules  of  court,  be  dealt  with  according  to  the  orders  of  the 
court,  and  such  a  payment  shall  for  all  purposes  be  a  good  discharge 
to>  the  company,  body  or  person. 

8. — (1)  No  transfer  made  after  the  passing  of  this  Act  by  or  on 
behalf  of  an  enemy  of  any  securities  shall  confer  on  the  transferee 
any  rights  or  remedies  in  respect  thereof  and  no  company  or  municipal 
authority  or  other  body  by  whom  the  securities  were  issued  or  are 
managed  shall,  except  as  hereinafter  appears,  take  any  cognizance  of 
or  otherwise  act  upon  any  notice  of  such  a  transfer  : 

(2)  No  entry  shall  hereafter,  during  the  continuance  of  the  present 
war,  be  made  in  any  register  or  branch  register  or  other  book  kept 
in  the  United  Kingdom  of  any  transfer  of  any  securities  therein 
registered,  inscribed  or  standing  in  the  name  of  an  enemy,  except  by 
leave  of  a  court  of  competent  jurisdiction  or  of  the  Board  of  Trade. 
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(3)  No  share  warrants  payable  to  bearer  shall  be  issued  during 
the  continuance  of  the  present  war  in  respect  of  any  shares  or  stock 
registered  in  the  name  of  any  enemy. 

(4)  If  any  company  or  any  body  contravenes  the  provisions  of 
this  section  the  company  or  body  shall  be  liable  on  conviction  under 
the  Summary  Jurisdiction  Acts  to  a  fine  not  exceeding  one  hundred 
pounds,  and  every  director,  manager,  secretary  or  other  officer  of 
the  company  or  body  who  is  knowingly  a  party  to  the  default,  shall 
be  liable  on  the  like  conviction  to  a  like  fine  or  to  imprisonment, 
with  or  without  hard  labour,  for  a  term  not  exceeding  six  months. 

(5)  For  the  purposes  of  this  section  the  expression  "securities" 
means  any  annuities,  stock,  shares,  debentures,  or  debenture  stock 
issued  by  or  on  behalf  of  the  Government  or  by  any  municipal  or 
other  authority,  or  by  any  company  or  by  any  other  body  which  are 
registered  or  inscribed  in  any  register,  branch  register,  or  other  book 
kept  in  the  United  Kingdom. 

9. — (1)  During  the  continuance  of  the  present  war  a  certificate  Condition  as 
of  incorporation  of  a  company  shall  not  be  given  by  the  Registrar  of  to  '^e  i«eor- 
Joint  Stock  Companies  until  there  has  been  filed  with  him  either —        ^ew  co^. 

(a)  a  statutory  declaration  by  a  solicitor  of  the  Supreme  Court,  Panles' 
or,  in  Scotland,  by  an  enrolled  law  agent,  engaged  in  the 
formation  of  the  company,  that  the  company  is  not  formed 
for  the  purpose  or  with  the  intention  of  acquiring  the 
whole  or  any  part  of  the  undertaking  of  a  person,  firm 
or  company  the  books  and  documents  of  which  are  liable 
to  inspection  under  subsection  (2)  of  section  two  of  the 
principal  Act  or 

(6)  a  licence  from  the  Board  of  Trade  authorising  the  acquisition 
by  the  company  of  such  an  undertaking. 

(2)  Where  such  a  statutory  declaration  has  been  filed  it  shall  not 
be  lawful  for  the  company,  during  the  continuance  of  the  present 
war,  without  the  licence  of  the  Board  of  Trade,  to  acquire  the  whole 
or  any  part  of  any  such  undertaking,  and  if  it  does  so  the  company 
shall,  without  prejudice  to  any  other  liability,  be  liable  on  conviction 
under  the  Summary  Jurisdiction  Acts  to  a  fine  not  exceeding  one 
hundred  pounds,  and  every  director,  manager,  secretary,  or  other 
officer  of  the  company  who  is  knowingly  a  party  to  the  default  shall  on 
the  like  conviction  be  liable  to  the  like  fine  or  to  imprisonment, 
with  or  without  hard  labour,  for  a  term  not  exceeding  six  months. 

10. — (1)  Section  one  of  the  principal  Act  shall  apply  to  a  person  Additional 
who  during  the  present  war  attempts,  or  directly  or  indirectly  offers  provisions  as 
or  proposes  or  agrees,  or  has  since  the  fourth  day  of  August,  nineteen  withenemy. 
hundred  and  fourteen,  attempted  or  directly  or  indirectly  offered  or 
proposed  or  agreed,  to  trade  with  the  enemy  within  the  meaning  of 
that  Act  in  like  manner  as  it  applies  to  a  person  who  so  trades  or 
has  so  traded. 
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(2)  If  any  person  without  lawful  authority  in  anywise  aids  or 
abets  any  other  person,  whether  or  not  such  other  person  is  in  the 
United  Kingdom,  to  enter  into,  negotiate,  or  complete  any  trans- 
action or  do  any  act  which,  if  effected  or  done  in  the  United  Kingdom 
by  such  other  person,  would  constitute  an  offence  of  trading  with  the 
enemy  within  the  meaning  of  the  principal  Act,  he  shall  be  deemed  to 
be  guilty  of  such  an  offence. 

(3)  If  any  person  without  lawful  authority  deals,  or  attempts,  or 
offers,  proposes  or  agrees,  whether  directly  or  indirectly,  to  deal  with 
any  money  or  security  for  money  or  other  property  which  is  in  his 
hands  or  over  which  he  has  any  claim  or  control  for  the  purpose  of 
enabling  an  enemy  to  obtain  money  or  credit  thereon  or  thereby  he 
shall  be  deemed  to  be  guilty  of  the  offence  of  trading  with  the  enemy 
within  the  meaning  of  the  principal  Act. 

11. — (1)  In  addition  to  the  grounds  on  which  an  application  can 
be  made  to  the  court  by  the  Board  of  Trade  to  appoint  a  controller 
under  section  three  of  the  principal  Act,  such  an  application  may  be 
made  in  any  case  in  which  the  Board  think  it  is  expedient  in  the 
public  interest  that  a  controller  should  be  appointed  owing  to  circum- 
stances or  considerations  arising  out  of  the  present  war,  and  that 
section  shall  be  construed  accordingly. 

(2)  Section  three  of  the  principal  Act,  as  amended  by  this  section, 
shall  extend  so  as  to  enable  a  controller  to  be  appointed  of  a  business 
carried  on  by  a  person  in  like  manner  as  it  applies  to  the  appointment 
of  a  controller  of  a  business  carried  on  by  a  firm. 

12. — (1)  Where,  on  the  report  of  an  inspector  appointed  to 
inspect  the  books  and  documents  of  a  person,  firm,  or  company  under 
section  two  of  the  principal  Act,  it  appears  to  the  Board  of  Trade 
that  it  is  expedient  that  the  business  should  be  subject  to  frequent 
inspection  or  constant  supervision,  the  Board  of  Trade  may  appoint 
that  inspector  or  some  other  person  to  supervise  the  business  with 
such  powers  as  the  Board  of  Trade  may  determine,  and  any  remunera- 
tion payable  and  expenses  incurred,  whether  for  the  original  inspection 
or  the  subsequent  supervision  to  such  amount  as  may  be  fixed  by  the 
Board  of  Trade,  shall  be  paid  by  the  said  person,  firm,  or  company. 

(2)  Paragraph  (c)  of  subsection  (2)  of  section  two  of  the  principal 
Act  shall  have  effect  and  shall  be  deemed  always  to  have  had  effect 
as  if  for  the  word  "trading,"  there  were  substituted  the  word 
"  resident." 

13.  Where  a  person  has  given  any  information  to  a  person 
appointed  to  inspect  the  books  and  documents  of  a  person,  firm,  or 
company  under  section  two  of  the  principal  Act,  the  information  so 
given  may  be  used  in  evidence  against  him  in  any  proceedings  relating 
to  offences  of  trading  with  the  enemy  within  the  meaning  of  the 
principal  Act,  notwithstanding  that  he  only  gave  the  information  on 
being  required  so  to  do  by  the  inspector,  in  pursuance  of  his  powers 
under  the  said  section. 
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14. — (1)  This  Act  may  bo  cited  as  the  Trading  with  the  Enemy  Short  title 
Amendment   Act,    1914,    and   shall   be  construed  "as   one    with    the  apd  construo- 
principal  Act.  lon" 

(2)  No  person  or  body  of  persons  shall,  for  the  purposes  of  this 
Act,  be  treated  as  an  enemy  who  would  not  be  so  treated  for  the 
purpose  of  any  proclamation  issued  by  His  Majesty  dealing  with 
trading  with  the  enemy  for  the  time  being  in  force,  and  the  expression 
"  commencement  of  the  present  war "  shall  mean  as  respects  any 
enemy  the  date  on  which  war  was  declared  by  His  Majesty  on  the 
country  in  which  that  enemy  resides  or  carries  on  business. 

(3)  In  the  application  of  this  Act  to  Scotland  "  real  property " 
shall  mean  "  heritable  property  "  ;  "  personal  property  "  shall  mean 
"moveable  property";  "chose  in  action"  shall  mean  "right  of 
action";  "attached  or  otherwise  taken  in  execution"  shall  mean 
"arrested  in  execution  or  in  security,  or  otherwise  affected  by 
diligence";  "assignment"  shall  mean  "assignation";  "judgment 
has  been  recovered  "  shall  mean  "  decree  has  been  obtained  "  ;  a  refer- 
ence to  a  vesting  order  made  under  the  Trustee  Act,  1893,  shall  be 
construed  as  a  reference  to  a   warrant  to  complete  a  title  granted 

under  section  twelve  of  the  Trusts  (Scotland)  Act,    1867,   and  any  30  &  31  Vict, 
money  paid  into  the  Court  of  Session  in  terms  of  this  Act  shall  be  "•  97. 
paid  in  such  manner  as  may  be  prescribed  by  Act  of  Sederunt. 

(4)  Nothing  in  this  Act  shall  be  construed  as  limiting  the  power 
of  His  Majesty  by  proclamation  to  prohibit  any  transaction  which 
is  not  prohibited  by  this  Act,  or  by  licence  to  permit  any  transaction 
which  is  so  prohibited. 


THE  COURTS  (EMERGENCY  POWERS)  ACT,  1914. 

The  County  Courts  (Emergency  Powers)  Rules,  1914,  Dated 
November  20,  1914,  made  by  the  Lord  Chancellor  for  County 
Courts  under  the  Courts  (Ebiergency  Powers)  Act,  1914  (4 
&  5  Geo.  5,  c  78). 

Preliminary. 

The  following  Rules  under  the  Courts  (Emergency  Powers)  Act, 
1914,  shall  apply  to  the  County.  Courts  and  to  the  City  of  London 
Court,  which  shall  for  the  purposes  of  these  Rules  be  deemed  to  be  a 
County  Court. 

These  Rules  may  be  cited  as  the  County  Courts  (Emergency 
Powers)  Rules,  1914,  and  shall  come  into  operation  on  the  25th  day 
of  November,  1914. 

These  Rules  shall  be  read  and  construed  with  Rules  1  and  2  of 
the  Courts  (Emergency  Powers)  Rules,  1914,  dated  the  8th  of 
September,  1914  (herein  called  the  Principal  Rules) ;  and  expressions 

1  H 
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used  herein  shall  have  the  same  meaning  as  in  those  Rules,  which 
are  for  convenience  of  reference  prefixed  to  these  Rules,  and  shall  in 
their  application  to  the  County  Courts  and  to  the  City  of  London 
Court  have  effect  subject  to  the  modifications  contained  in  these 
Rules. 

On  the  coming  into  operation  of  these  Rules  the  Principal  Rules 
(with  the  exception  of  Rules  1  and  2),  so  far  as  they  relate  to  the 
County  Courts  and  the  City  of  London  Court,  and  the  Additional 
Rules  for  County  Courts,  dated  the  15th  of  October,  1914,  shall  be 
annulled,  without  prejudice  to  anything  already  done  thereunder ; 
and  these  Rules  shall  apply  to  all  proceedings  pending  under  the  said 
Principal  and  Additional  Rules  on  the  day  when  these  Rules  come 
into  operation. 

The  Courts  (Emergency  Powers)  Rules,   1914. 
Rules  1  and  2. 

1.  [Definitions.] — In  these  Rules — 

The  expression  "  the  Act  "  means  the  Courts  (Emergency  Powers) 
Act,   1914; 

The  expressions  "paragraph  (a)"  and  "paragraph  (b)  "  mean 
respectively  paragraph  (a)  and  paragraph  (6)  of  sub-section  (1)  of 
section  1  of  the  Act; 

The  expression  "creditor"  means  any  person  who  has  obtained 
or  is  seeking  to  obtain  any  judgment  or  order  for  the  payment  or 
recovery  of  a  sum  of  money  to  which  paragraph  (a)  applies,  or  who 
is  (apart  from  the  provisions  of  the  Act)  entitled  to  enforce  any  of 
the  remedies  mentioned  in  paragraph  (6) ;  and  the  expression 
"debtor"  has  a  corresponding  meaning. 

The  expression  "  application  "  means  an  application  to  the  Court 
under  section  1  of  the  Act. 

2.  [Courts  by  which  powers  under  Act  to  be  exercised.] — (1)  For 
the  purposes  of  paragraph  (a)  the  Court  to  which  application  is  made 
shall  be  the  Court  by  which  the  judgment  or  order  for  the  payment 
or  recovery  of  a  sum  of  money  has  been  given  or  made  or  in  which 
it  is  being  sought. 

(2)  For  the  purposes  of  paragraph  (&)  the  Court  to  which  applica- 
tion is  made  may  be — 

(a)  in  any  case  whatever,  the  High  Court ; 

(b)  alternatively,  in  cases  where  the  value  of  the  subject  matter 

(as  hereinafter  defined)  of  the  application  does  not  exceed 
one  hundred  pounds,  the  County  Court;   and 

(c)  as  a  further  alternative,  in  the  case  of  distress  for  rent  where 

the  amount  of  the  yearly  rent  does  not  exceed  twenty 
pounds,  or  in  cases  where  it  is  sought  to  enforce  either 
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the  lapse  of  a  policy  to  which  sub-section  (1)  of  section  1 
of  the  Act  applies,  or  a  hire-purchase  agreement  the 
original  liability  on  which  does  not  exceed  twenty  pounds, 
a  Court  of  summary  jurisdiction. 

(3)  For  the  purposes  of  this  Rule,  the  value  of  the  subject-matter 
of  an  application  shall  be  deemed  to  be — 

in  the  case  of  an  application  for  leave  to  levy  distress,  the 
amount  for  which  distress  is  proposed  to  be  levied ; 

in  the  case  of  an  application  for  leave  to  take,  resume,  or 
enter  into  possession  of  any  property,  or  to  exercise  any  right 
of  re-entry,  the  amount  of  the  sum  sought  to  be  recovered ; 

in  the  case  of  an  application  for  leave  to  foreclose,  or  realise 
any  security,  the  amount  of  the  principal  sum  secured ; 

in  the  case  of  an  application  for  leave  to  forfeit  any  deposit 
the  total  amount  payable  in  respect  of  which  the  deposit  has 
been  made;  and 

in  the  case  of  an  application  for  leave  to  enforce  the  lapse  of 
a  policy  of  insurance  to  which  sub-section  (1)  of  section  1  of  the 
Act  applies,  the  amount  ultimately  recoverable  under  the  policy. 

(4)  Applications  shall,  in  the  absence  of  special  circumstances,  be 
made  to  a  County  Court  or  to  a  Court  of  summary  jurisdiction,  as 
the  case  may  be,  where  application  to  such  a  Court  is  permitted  by 
this  Rule. 

The  Court  may  order  any  increased  costs  occasioned  by  disregard 
of  this  sub-rule  to  be  borne  by  the  applicant. 

Where  an  application  is  made  to  the  High  Court  which  in  the 
opinion  of  that  Court  ought  to  have  been  made  to  a  County  Court  or 
to  a  Court  of  summary  jurisdiction,  the  case  may,  if  thought  fit,  be 
remitted  or  transferred  to  the  proper  Court ;  and  where  an  applica- 
tion is  made  to  a  County  Court  which  in  the  opinion  of  that  Court 
ought  to  have  been  made  to  a  Court  of  summary  jurisdiction,  the 
County  Court  may  remit  or  transfer  the  case  to  a  Court  of  summary 
jurisdiction. 

The  County  Courts  (Emergency  Powers)  Rules,   1914. 

Note. — For  convenience  of  reference,  notes  are  appended  in 
brackets  to  these  Rules,  showing  their  relation  to  the  annulled  Rules : 
in  the  Notes  "  E.P."  means  the  Courts  (Emergency  Powers)  Rules, 
1914;    "  A.R."  means  the  Additional  Rules  for  County  Courts. 

Applications  under  Paragraph  (a). 

1.  [Application  where  no  judgment  entered  or  order  made.} — 
(1)  In  cases  under  paragraph  (a),  where  no  judgment  or  order  has 
been  already  entered  or  made,   application  for  leave  to  proceed  to 
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execution  on  or  otherwise  to  the  enforcement  of  the  judgment  or 
order  may  be  made  at  the  time  when  the  judgment  or  order  is  entered 
or  made :  Provided  that  unless  the  debtor  is  present,  either  in  person 
or  by  his  solicitor,  or  by  some  person  allowed  by  the  Court  to  appear 
for  him,  at  the  time  when  the  judgment  or  order  is  entered  or  made, 
the  application  shall  not  be  entertained  unless  the  creditor  shall  have 
served  on  the  debtor  a  notice  according  to  the  form  [Form  1]  in  the 
Appendix  of  his  intention  to  make  the  application.     [E.P.  3  (2).] 

(2)  Any  such  notice  as  in  the  preceding  paragraph  mentioned  may 
be  annexed  to  and  served  with  the  summons  or  other  document 
originating  the  proceedings ;  or  it  may  be  served  at  any  later  time, 
not  being  less  than  two  clear  days  before  the  judgment  or  order  is 
entered  or  made,  unless  in  any  case  the  Court  gives  leave  for  shorter 
service.     [E.P.   3  (3).] 

(3)  Any  such  notice,  if  it  is  to  be  served  otherwise  than  with  the 
summons  or  other  document  originating  the  proceedings,  shall  be 
served  in  accordance  with  the  practice  of  the  Court  as  to  service  of 
notice  of  an  interlocutory  application.     [E.P.  3  (4) ;   A.R.  2.] 

(4)  Provided  as  follows:  — 

(i.)  Notice  of  intention  to  apply  under  this  Rule  shall  not  be 
served  unless  the  creditor  intends  to  apply  at  the  time 
when  the  judgment  or  order  is  entered  or  made  for  an 
order  for  payment  forthwith,  or  within  fourteen  days  from 
the  date  of  the  judgment  or  order. 

(ii.)  Where  any  such  notice  is  served,  and  an  order  is  made  for 
payment  of  a  sum  not  exceeding  twenty  pounds,  exclusive 
of  costs,  by  instalments,  or  within  a  period  longer  than 
fourteen  days  from  the  date  of  the  judgment  or  order, 
instead  of  an  order  for  payment  forthwith  or  within 
fourteen  days,  no  costs  of  the  notice  shall  be  allowed 
against  the  debtor. 

(iii.)  In  any  case  in  which  an  order  is  made  for  payment  by 
instalments,  or  within  a  period  longer  than  fourteen  days 
from  the  date  of  the  judgment  or  order,  either  after 
notice  has  been  served,  or  without  notice  having  been 
served,  leave  to  proceed  shall  not  be  given  at  the  time 
when  the  judgment  or  order  is  entered  or  made :  but  in 
any  such  case,  if  default  is  made  in  payment,  the  creditor 
may  proceed  in  accordance  with  Rule  2.     [New.] 

(5)  Where  leave  to  proceed  is  given  at  the  time  when  the  judgment 
or  order  is  entered  or  made,  and  default  is  made  in  payment,  a 
warrant  of  execution  may  be  issued  without  further  leave;  or  the 
creditor  may  proceed  in  accordance  with  Rule  2.     [New.] 

2.  [Application    after    judgment    entered    or    order    made.] 

Where  a  judgment  or  order  has  been  entered  or  made,  and  leave  to 
proceed  is  not  given  at  the  time  when   the  judgment  or  order  is 
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entered  or  made,   the  following  provisions  shall  apply  if  default  is 
made  in  payment,  viz.  :  — 

(i.)  The  creditor  may  issue  a  judgment  summons  in  accordance 
with  Rule  3,  or  a  garnishee  summons  in  accordance  with 
Rule  5. 

(ii.)  If  the  creditor  desires  to  apply  for  leave  to  proceed  in  any 
other  way,  he  shall  serve  on  the  debtor  a  notice  of  his 
intention  to  apply  for  such  leave,  according  to  the  form 
[Form  4]  in  the  Appendix :  Such  notice  shall  be  deemed 
to  be  a  notice  of  an  interlocutory  application,  and  shall  be 
served  in  accordance  with  the  practice  of  the  Court  as  to 
service  of  notice  of  an  interlocutory  application.  [Sub- 
stituted for  E.P.  3  (1,  4);  A.R.  2.] 

3.  [Judgment  summons.] — (1)  A  judgment  summons  may  be 
issued  as  heretofore :  Provided  that  there  shall  be  annexed  to  such 
summons  and  served  therewith  a  notice  according  to  the  form  [Form 
2]  in  the  Appendix,  and  the  indorsement  or  affidavit  of  service  shall 
state  that  the  notice  was  so  served.     [A.R.   1.] 

(2)  Paragraph  1  of  Rule  2  of  the  Principal  Rules  shall  not  apply 
to  any  case  in  which  a  creditor  desires  to  issue  a  judgment  summons 
under  Order  XXV.,  Rule  29  or  Rule  30,  of  the  County  Court  Rules 
in  a  Court  other  than  the  Court  in  which  the  judgment  or  order  was 
obtained.       [A.R.  1.] 

4.  [Issue  of  order  of  commitment.] — (1)  Where  an  order  of  com- 
mitment is  made  on  the  hearing  of  a  judgment  summons  served  with 
a  notice  annexed  thereto  in  accordance  with  Rule  3,  the  following 
provisions  shall  apply :  — 

(a)  The  order  of  commitment  may  be  issued  without  further 
leave,  unless  the  execution  of  the  order  is  suspended  for 
twenty-eight  days  or  longer,  pursuant  to  Order  XXV., 
Rule  46,  paragraph  2,  of  the  County  Court  Rules : 

(6)  If  the  execution  of  the  order  is  suspended  for  twenty-eight 
days  or  longer,  liberty  may  be  reserved  to  the  creditor 
to  apply  under  the  notice  already  served,  without  pay- 
ment of  a  further  fee,  for  leave  to  issue  the  order ;  and 
the  judge  may  on  application  so  made  on  notice  to  the 
debtor  served  in  accordance  with  Rule. 2,  paragraph  (ii.), 
give  leave  accordingly.     [New.] 

(2)  In  any  other  case  an  order  of  commitment  made  before  or 
after  the  passing  of  the  Act  shall  not  be  issued  without  leave  of  the 
judge  granted  on  application  made  on  notice  served  in  accordance 
with  Rule  2,  paragraph  (ii.).     [New.] 

5  [-Garnishee  summons .]—(l)  A  garnishee  summons  may  be 
issued  as  heretofore :     Provided  that  a  notice  according  to  the  form 
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[Form  3]  in  the  Appendix  shall  be  substituted  for  the  notice  -which 
is  by  Order  XXVI.,  Rule  ib,  of  the  County  Court  Rules  required 
to  be  served  on  the  judgment  debtor  with  a  copy  of  the  garnishee 
summons. 

(2)  The  provisions  of  these  Rules  as  to  applications  for  leave  to 
proceed  under  paragraph  (a)  shall  apply  to  applications  for  leave  to 
proceed  on  any  judgment  entered  or  order  made  against  a  garnishee ; 
and  for  the  purposes  of  any  such  application  the  garnishee  shall  be 
deemed  to  be  the  debtor,  and  the  forms  in  the  Appendix  shall  be  used 
with  such  modifications  as  may  be  necessary  to  adapt  them  to  the 
case  of  a  summons  issued  or  a  judgment  or  order  entered  or  made 
against  a  garnishee. 

(3)  Paragraph  1  of  Rule  2  of  the  Principal  Rules  shall  not  apply 
to  any  case  in  which  a  creditor  desires  to  issue  a  garnishee  summons 
under  Order  XXVI.,  Rule  2,  of  the  County  Court  Rules  against  a 
garnishee  who  is  not  within  the  jurisdiction  of  the  Court  in  which  the 
judgment  or  order  was  obtained.        [New.] 

6.  [Application  for  leave  to  issue  execution  against  goods.] — (1) 
An  application  for  leave  to  issue  execution  against  goods,  if  made 
at  the  time  when  the  judgment  or  order  is  entered  or  made,  may, 
where  the  judgment  or  order  is  entered  or  made  by  the  registrar,  be 
made  to  him,  subject  to  the  provisions  of  Rule  16. 

(2)  An  application  for  leave  to  issue  execution  against  goods,  if 
made  after  tie  judgment  or  order  has  been  entered  or  made,  may  be 
made  to  the  registrar,  subject  to  the  provisions  of  Rule  16.     jA.R.  3.] 

7.  [Appointment  of  receiver.] — (1)  These  Rules  shall  not  affect 
ex  parte  applications  for  the  appointment  of  receivers;  but  if  an 
order  is  made  on  any  such  application  it  shall  be  an  interim  order 
only  (with  or  without  an  injunction),  and  such  order  shall  be  served 
on  the  debtor  in  accordance  with  Rule  21. 

(2)  A  final  order  for  the  appointment  of  a  receiver  shall  not  be 
made  unless  notice  of  the  intention  of  the  creditor  to  apply  for  such 
order,  according  to  the  form  [Form  4]  in  the  Appendix,  has  been 
served  on  the  debtor  in  accordance  with  these  Rules:     [New.] 

8.  [Other  applications  for  leave  to  proceed.] — Any  other  applica- 
tion for  leave  to  proceed  under  paragraph  (a),  not  in  these  Rules 
provided  for,  shall  be  made  to  the  judge.     [A.R!  3.] 

9.  [Amendment  to  Rule  2  of  Principal  Rules  as  to  applications 
to  County  Courts.] — Rule  2  of  the  Prinoipal . Rules  shall  have  effect 
subject  to  the  following  modifications,  viz.  :  — 

(a)  An  application  for  leave  to  take,  resume,  or  enter  into 
possession  of  any  property,  or  to  exercise  any  right  of 
re-entry,  may  be  made  to  the  County  Court  where 
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(i.)  the  amount  of  the  sum  for  enforcing  payment  or  recovery 
whereof,  or  in  default  of  payment  or  recovery  whereof, 
the  remedy  is  sought  to  be  enforced,  does  not  exceed 
one  hundred  pounds ;  and 

(ii.)  In  the  case  of  lands,  tenements,  or  hereditaments,  neither 
the  value  of  the  premises  nor  the  rent  payable  in 
respect  thereof  exceeds  one  hundred  pounds  a  year. 

(b)  An  application  for  leave  to  foreclose  or  to  realise  any 
security  may  be  made  to  the  County  Court  where  the 
amount  of  the  principal  sum  secured  does  not  exceed  five 
hundred  pounds.     [New.] 

10.  [To  what  Court  application  may  he  made.] — (1)  Applications 
to  the  County  Courts  under  paragraph  (6)  may  be  made — 

(i.)  in  the  case  of  an  application  for  leave  to  levy  any  distress, 
to  the  Court  in  the  district  of  which  the  premises  are 
situate ; 

(ii.)  in  the  case  of  an  application  to  take,  resume,  or  enter  into 
possession  of  any  property,  or  to  exercise  any  right  of 
re-entry,  or  to  foreclose  or  realise  any  security  on  any 
premises,  to  the  Court  in  the  district  of  which  the  pro- 
perty or  premises  is  or  are  situate; 

(iii.)  in  any  other  case,  to  any  Court  which  would  have  juris- 
diction in  the  matter  without  leave  granted  under  section 
74  of  the  County  Courts  Act,  1888  [51  &  52  Vict.  c.  43, 
sec.  74],  if  the  creditor  were  a  plaintiff  and  the  debtor 
a  defendant  in  an  action  brought  to  enforce  the  remedy 
which  the  creditor  desires  to  enforce. 

(2)  Provided  as  follows  :  — 

(i.)  If  in  any  case  any  other  Court  would,  if  the  creditor  were  a 
plaintiff  and  the  debtor  were  a  defendant  in  an  action 
brought  to  enforce  the  remedy  which  the  creditor  desires 
to  enforce,  have  jurisdiction  in  the  matter  if  leave  were 
granted  under  section  74  of  the  County  Courts  Act,  1888 
[51  &  52  Vict.  c.  43,  sec.  74],  to  commence  the  action 
in  such  other  Court,  the  creditor  may  apply  to  such 
other  Court  for  leave  to  make  his  application  therein, 
on  filing  an  affidavit  showing  that  the  Court  would  have 
such  jurisdiction ; 

(ii.)  The  provisions  of  Order  V.,  Rule  13,  of  the  County  Court 
Eules  shall,  with  the  necessary  modifications,  apply  to 
any  application  under  this  paragraph;  and  if  leave  is 
granted  a  copy  of  the  affidavit,  with  a  copy  thereon  of 
the  order  granting  leave,  shall  be  annexed  to  and  served 
with  the  summons  mentioned  in  the  next  following  Rule. 
[Substituted  for  E.P.  5  (1).] 
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11.  [Application  by  summons.] — Applications  under  paragraph 
(b)  shall  be  made  by  means  of  a  summons  according  to  the  form 
[Form  5]  in  the  Appendix,  entitled  "  In  the  Matter  of  the  Courts 
(Emergency  Powers)  Act,  1914."     [E.P.  5  (2).] 

12.  [Service  of  summons.] — -A  summons  under  paragraph  (&)  shall 
be  served  on  every  person  affected  thereby  four  clear  days  at  least 
before  the  day  fixed  for  the  hearing  of  the  summons,  unless  the 
judge  or  registrar  gives  leave  for  shorter  service.  Service  shall  be 
effected  in  accordance  with  the  County  Court  Rules  as  to  service  of 
notice  of  an  interlocutory  application.     [A.R.  4.] 

13.  [Application  to  registrar.] — An  application  under  paragraph 
(6)  may  be  made  to  the  registrar,  subject  to  the  provisions  of  Rule  16. 
[E.P.  5  (3).] 

14.  [Distress  for  rent  under  51  &  52  Vict.  c.  43,  sec.  160.] — 
Where  rent  is  claimed  under  section  one  hundred  and  sixty  of  the 
County  Courts  Act,  1888,  and  the  bailiff  is  required  to  distrain  for 
the  same  leave  so  to  distrain  shall  not  be  required.     [New.] 

15.  [Substituted  service  of  notices  and  summonses.] — The  practice 
of  the  Court  as  to  substituted  service  of  notices  and  summonses  shall 
apply  to  notices  of  applications  and  summonses  under  these  Rules. 
[Substituted  for  E.P.  3  (4).] 

16.  [Where  application  made  to  registrar.] — Where  under  these 
Rules  an  application  may  be  made  to  the  registrar,  the  following 
provisions  shall  apply  :  — ■ 

.-  (i.)  the  registrar  may  in  any  case  refer  the  matter  to  the  judge ; 
(ii.)  where  the  amount  of  the  subject  matter  of  the  application 
exceeds  five  pounds,  the  registrar  shall,  on  the  applica- 
tion of  either  party,  refer  the  matter  to  the  judge;  and 

-  (iii.)  the  judge  may  vary  or  rescind  any  order  made  by  the 
registrar,  and  may  make  such  order  as  may  be  just. 
[E.P.  5  (3).] 

17.  [Evidence  in  support  of  application.] — It  shall  not  be 
necessary  in  the  first  instance  for  a  creditor  to  support  any  applica- 
tion either  under  paragraph  (a)  or  under  paragraph  (&)  by  any 
affidavit  or  other  evidence,  except  such  evidence,  if  any,  as  may 
be  required  to  show  the  nature  and  extent  of  the  relief  required  by 
him.  But  the  Court  may  in  any  case  make  such  requirements  or 
give  such  directions  as  to  evidence  on  the  part  of  either  party  or 
both  parties  as  the  case  shall  require.     [E.P.  9.] 

18.  [Power  to  hear  cases  in  private.] — The  Court  may  at  any 
stage  of  the  proceedings  on  an  application  under  the  Act  order 
that  the  case  shall  thenceforward  be  heard  in  private.     [E.P.  16.1 


COURTS  (EMERGENCY   POWERS)  ACT,   1914.     473 

19.  [Forms.] — (1)  The  forms  in  the  Appendix  hereto,  with  such 
modifications  as  may  be  necessary,  shall  be  used  for  notices  of 
applications  to  and  summonses  issued  by  the  County  Courts.  Every 
such  notice  or  summons  shall  have  appended  thereto  a  note  in  the 
form  in  the  said  Appendix.     [E.P.  3  (1,  2),  4  (4);  A.R.  5.) 

[Supply  of  forms.] — (2)  The  registrar  of  any  Court  may  apply  to 
the  Treasury  for  any  of  the  said  forms  to  be  printed  and  supplied  to 
him,  and  if  the  application  is  granted  may  obtain  such  forms  and 
supply  the  same  without  charge  for  the  use  of  parties  requiring  the 
same.     [New.] 

20.  [Preparation,  &c,  of  notices,  summonses,  and  copies.] — A 
notice  of  an  application,  or  a  summons  (other  than  a  judgment 
summons  or  a  garnishee  summons),  shall  be  prepared  by  the  appli- 
cant and  filed  with  the  registrar,  with  as  many  copies  as  there  are 
parties  to  be  served;  Provided  that  any  notice  or  summons,  with 
the  necessary  copies,  may,  if  the  registrar  so  thinks  fit,  be  prepared 
in  his  office :  And  the  registrar  shall  examine,  complete,  seal,  and 
where  necessary  sign  the  same,  and  shall,  where  notice  of  an  applica- 
tion under  paragraph  (a)  is  pursuant  to  Rule  1  or  Rule  3  to  be 
served  with  the  original  or  judgment  summons.,  annex  the  copy  of 
the  notice  to  the  copy  summons  for  service,  and  shall  in  any  other 
case  return  the  copies  of  the  notice  or  summons  to  the  applicant  for 
service.     [A.R.  6.] 

21.  [Orders  on,  application.] — An  order  giving  leave  to  proceed 
under  paragraph  (a)  if  made  pursuant  to  Rule  1  at  the  time  when 
the  judgment  or  order  is  entered  or  made,  shall  be  entered  in  the 
minute  book  and  be  included  in  the  judgment  or  order. 

In  any  other  case,  where  an  order  is  made  under  either  paragraph 
(a)  or  paragraph  (&),  the  registrar  shall  make  a  note  of  the  order  on 
the  notice  of  application  or  summons,  but  no  order  need  be  drawn  up 
or  served  unless  the  order  is  made  subject  to  conditions,  or  the  Court 
so  directs.  If  the  order  is  made  subject  to  conditions,  or  the  Court 
so  directs,  an  order  shall  be  prepared  and  sealed  by  the  registrar  and 
delivered  to  the  bailiff,  who  shall  within  twenty-four  hours  send  the 
same,  by  post  or  otherwise,  to  the  party  against  whom  the  order  is 
made;  but  it  shall  not  be  necessary  for  the  party  in  whose  favour  it 
is  made  to  prove,  previously  to  taking  proceedings  thereon,  that  it 
was  posted  or  reached  the  opposite  party.     [A.R.  7.] 

22.  [Power  to  require  undertaking,  security,  &c] — The  conditions 
on  which  under  sub-section  (2)  of  section  1  of  the  Act  the  Court  may 
stay  execution  or  defer  the  operation  of  any  of  the  remedies  therein 
referred  to  may,  if  the  Court  thinks  fit,  include  the  giving  of  any 
undertaking  or  the  deposit  in  Court  or  otherwise  of  any  securities, 
or  the  appointment  of  a  receiver  or  the  granting  of  an  injunction. 
[E.P.   11.] 
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23.  [Power  to  revoke  or  vary  orders.] — Any  order  made  under  the 
Act  or  these  Kules  may,  should  subsequent  circumstances  render  it 
just  so  to  do,  be  suspended,  discharged,  or  otherwise  varied  or  altered 
on  interlocutory  application  to  the  Court  which  made  the  order. 
[E.P.  12.] 

24.  [Process,  &c,  to  show  that  leave  has  been  granted.] — Where 
process  is  issued  by  or  any  proceeding  taken  in  the  Court  pursuant  to 
any  order  made  under  either  paragraph  (a)  or  paragraph  (6),  it  shall 
be  stated  on  the  face  of  the  process  or  proceeding  that  it  is  issued  or 
taken  by  leave  of  the  Court.     [A.R.  8.] 

25.  [Fees.] — The  following  fees  shall  be  payable  under  Schedule  B, 
Part  I.,  of  the  Treasury  Order  regulating  Fees  in  the  County  Courts, 
on  proceedings  under  the  Act  and  these  Rules,  in  lieu  of  all  other  fees 
heretofore  prescribed  on  such  proceedings,  viz.  :  — 

On  any  notice  of  application  or  summons  under — 

Rule  1,  paragraph  1 ; 
Rule  2,  paragraph  (ii.) ; 
Rule  3,  paragraph  1 ; 
Rule  4,  paragraph  2; 
Rule  5,  paragraph  2 ; 
Rule  7,  paragraph  2 ; 
Rule  10; 

6d.  in  the  £  or  part  of  £  on  the  amount  of  the  subject-matter  of  the 
application  or  summons,  not  exceeding  2s.  6d. 

Provided  that  where  leave  to  proceed  is  given  at  the  time  when 
the  judgment  or  order  is  entered  or  made,  no  fee  shall  be  payable 
under  this  rule  in  respect  of  any  notice  of  application  under  Rule 
3,  paragraph  1. 

The  fee  on  a  notice  of  application  or  summons  shall  include 
drawing,  sealing,  and  issuing  the  order  (if  any),  other  than  an 
order  for  the  appointment  of  a  receiver,  and  the  fee  prescribed  by 
paragraph  12  of  Schedule  B,  Part  I.,  of  the  Fees  Order,  shall 
not  be  taken. 

The  Court  may  remit  or  excuse  in  whole  or  in  part  any  fees  paid 
or  payable  under  this  rule.     [Substituted  for  E.P.  13.] 

26.  [Ordinary  practice  of  Court  to  be  followed.] — The  proceedings 
on  any  application  under  the  Act  shall,  so  far  as  not  expressly 
provided  for  by  these  Rules,  be  conducted  in  accordance  with  the 
ordinary  practice  of  the  Court  in  dealing  with  similar  matters 
[E.P.  14.] 

27.  [Costs.}— (1)  The  costs  of  any  application  under  the  Act  shall 
be  in  the  absolute  discretion  of  the  Court. 
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(2)  The  Court  may  either  fix  the  amount  of  such  costs,  or  allow 
them  on  a  scale  applicable  to  an  interlocutory  application  in  an  action 
for  the  amount  of  the  subject-matter  of  the  application;  provided 
that  Column  B  of  the  scale  shall  apply  to  all  cases  above  twenty 
pounds  to  the  exclusion  of  Column-  C. 

(3)  Where  the  amount  of  the  subject-matter  does  not  exceed  ten 
pounds,  there  may  be  allowed  for  all  work  done  by  a  solicitor  in 
relation  to  the  application — 

If  the  amount  exceeds  £2,  but  does  not  exceed  £5  3s. 
If  the  amount  exceeds  £5,  but  does  not  exceed  £10  5s. 

(4)  The  Court  may  direct  that  any  costs  allowed  shall  be  payable 
forthwith,  or  that  they  shall  be  included  in  the  sum  recovered  under 
the  judgment  or  order,  or  added  to  the  costs  of  the  proceedings 
authorised  to  be  taken  for  the  enforcement  of  the  judgment  or  order, 
or,  in  the  case  of  an  application  under  paragraph  (6),  to  the  costs  of 
any  proceedings  (other  than  proceedingsi  by  way  of  distress)  authorised 
to  be  taken.     [Substituted  for  E.P.  16.] 

The  20th  day  of  November,  1914. 

(Signed)         HALDANE,   C. 

We,  the  undersigned,  two  of  the  Commissioners  of  His  Majesty's 
Treasury,  do  hereby,  with  the  consent  of  the  Lord  Chancellor,  order 
that  the  several  fees  specified  in  Rule  25  of  the  foregoing  Rules  shall 
be  taken  on  the  proceedings  therein  mentioned,  in  lieu  of  all  other 
fees  for  the  proceedings  therein  set  forth. 


I 

concur  in 

the  above  order 

(Signed) 

as  to  fees. 

(Signed) 

John,  W.  Gulla 
William  Jones. 

HALDANE, 

nd 
C 

APPENDIX. 
(1.) 

Notice  of  Application  for   leave  to  proceed  under   paragraph   (a), 
where  judgment  or  order  not  yet  entered  or  made. 

The  Courts  (Emergency  Powers)  Act,  1914. 

In  the  County  Court  of  , 

holden  at  No-  of  Plamt" 

Between 

.     -d  Plaintiff, 

A.  a., 

and 
„    n  Defendant. 

Take  Notice,  that  on  the  entry  of  any  judgment  or  the  making  of 
any  order  in  this  action  {or  matter]  for  the  payment  or  recovery  of  a 
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sum  of  money  by  or  from  you  the  Defendant  I  [or  we]  intend  without 
any  further  notice  to  apply  to  the  Court  under  the  Courts  (Emergency 
Powers)  Act,  1914,  for  leave  to  proceed  to  execution  on  or  otherwise 
to  the  enforcement  of  such  judgment  or  order, 

and  for  an  order  providing  for  the  costs  of  the  application. 
[Or,  where  a  default  summons  has  been  issued,  and  a  notice  in  the 
above  form  has  not  been  served  therewith,  and  notice  of  intention  to 
defend  has  not  been  given,  or  leave  to  defend  has  not  been  obtained. 

Take  Notice,  that  I  [or  we]  intend  to  apply  to  the  Court  at  the 
office  of  the  Registrar  situate  at  on 

the  day  of  at  the  hour  of 

in  the  noon,  to  have  judgment  entered  up  in  this  action. 

And  further  take  Notice  that  I  [or  we]  intend  at  the  time  and 
place  above  mentioned  to  apply  without  any  further  notice  to  the 
Court  under  the  Courts  (Emergency  Powers)  Act,  1914,  for  leave  to 
proceed  to  execution  on  or  otherwise  to  the  enforcement  of  such 
judgment,  and  for  an  order  providing  for  the 

costs  of  the  application.] 

Dated  this  day  of 

Plaintiff. 
[or 

Plaintiff's  Solicitor.] 
To  the  Registrar  of  the  Court,  and 

To  the  Defendant  [naming  him] 

Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  on  or  the  enforcement  of  any  judgment  or  order  which  may 
be  entered  or  made  against  you  the  Defendant  in  this  action  [or 
matter],  if  the  Court  is  of  opinion  that  you  are  unable  immediately  to 
make  the  payment  thereby  directed  by  reason  of  circumstances 
attributable  directly  or  indirectly  to  the  present  war.  It  is  for  you 
to  attend  in  person  or  by  your  solicitor  at  the  hearing  of  this  action 
[or  matter]  [or  at  the  time  and  place  above  mentioned]  and  show 
this  to  the  Court  if  it  is  the  case. 


(2.) 

Notice  to  be  annexed  and  served  with  Judgment  Summons. 

The  Courts  (Emergency  Powurs)  Act,  1914. 

In  the  County  Court  of 
holden  at  No.  of  Plaint. 

No.   of  J.   S. 
Between 
A.  B.,  Plaintiff, 

and 
Q.  D.,  Defendant. 

Take  Notice,  that  on  the  hearing  of  the  judgment  summons  to 
which  this  notice  is  annexed,  I  [or  we]  intend  without  further  notice 
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to  apply  to  the  Court  under  the  Courts  (Emergency  Powers)  Act, 
1914,  for  leave  to  proceed  to  the  enforcement  of  the  judgment  [or 
order]  given  [or  made]  against  you  the  Defendant  in  the  above  men- 
tioned action  [or  matter]  on  the  day  of  , 
by  means  of  an  order  committing  you  the  Defendant  to  prison  for 
your  default  in  payment  of  the  sum  of  £  payable"  in  pur- 
suance of  the  said  judgment  [or  order], 

and  for  an  order  providing  for  the  costs  of  the  application! 

Dated  this  day  of 

Plaintiff. 
[or 

Plaintiff's  Solicitor.] 
To  the  Registrar  of  the  Court,  and 

To  the  Defendant  [naming  him] 

Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  "on  or  the  enforcement  of  the  judgment  [or  order]  in 
question,  if  the  Court  is  of  opinion  that  you  the  Defendant  are  unable 
immediately  to  make  the  payment  thereby  directed  by  reason  of 
circumstances  attributable  directly  or  indirectly  to  the  present  war. 

If  this  is  the  case,  or  if  you  have  any  other  cause  to  show  why  an 
order  committing  you  to  prison  should  not  be  made,  you  should 
attend  the  Court  at  the  time  and  place  mentioned  in  the  judgment 
summons  and  show  cause  accordingly. 


(3.) 

Notice  to  be  served  on  debtor  with  copy  of  garnishee  summons. 

The  Courts  (Emergency  Powers)  Act,  1914. 


In  the 

County  Coi 

art  of 

holden  at 

Between 

-No 

.  of  Plaint. 

A.  B., 

and 

Plaintiff. 

CD., 

and 

Defendant . 

M.  N., 

Garnishee. 

Tattto  Notice,  that  the  garnishee  summons,  a  copy  of  which  is 
hereto  annexed,  was  issued  on  the  •  day  of 

and  served  on  the  day  of  : 

And  that  I  [or  we]  intend  to  apply  under  the  Courts  (Emergency 
Powers)  Act,  1914,  to  the  Court  on  the 

(jay  0f  at  the  hour  of  in  the 

noon   on  the  hearing  of  the  said  summons,  for  an  order  that  I  [or  we] 
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may  be  at  liberty  to  proceed  to  the  enforcement  of  the  judgment  [or 
order]  given  [or  made]  against  you  the  Defendant  on  the 
day  of  ,  in  the  above-mentioned  action,  by  means  of 

an  order  on  M.  N.,  the  garnishee  named  in  the 

said  summons,  to  pay  to  me  [or  us]  the  debt  alleged  to  be  due  from 
the  garnishee  to  you,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  sum  due  to  me  [or  us]  from  you  under  the  said  judgment 
[or  order],  with  the  costs  of  the  garnishee  proceedings,  and  of  the 
application  and  this  notice. 

'  And  further  Take  Notice,  that  if  you  have  any  cause  to  show  why 
the  Court  should  not  make  an  order  according  to  my  [or  our]  intended 
application,  you  must  appear  at  this  Court  on  the  day  and  at  the 
time  above  mentioned  and  show  such  cause  accordingly. 

Dated  this  day  of 

Plaintiff. 


[or 


Plaintiff's  Solicitor]. 


To  the  Registrar  of  the  Court,  and 
To  the  Defendant  (naming  Mm). 


Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  on  or  the  enforcement  of  the  judgment  [or  order]  in  ques- 
tion, if  the  Court  is  of  opinion  that  you  the  Defendant  are  unable 
immediately  to  make  the  payment  thereby  directed  by  reason  of 
circumstances  attributable  directly  or  indirectly  to  the  present  war. 
It  is  for  you  to  attend  in  person  or  by  your  solicitor  at  the  time  and 
place  above  mentioned  and  show  this  to  the  Court  if  it  is  the  case. 


Notice  of  Application  for  leave  to  proceed  under  paragraph  (a) 
(otherwise  than  by  judgment  summons  or  garnishee  summons), 
where  judgment  or  order  already  entered  or  made. 

The  Courts  (Emergency  Powers)  Act,   1914. 

In  the  County  Court  of 
holden  at  No.  of  Plaint. 

Between 
A.  B.,  Plaintiff, 

and 
CD.,  Defendant, 

Take  Notice,  that  I  [or  we]  intend  to  apply  under  the  Courts 
(Emergency  Powers)  Act,  1914,  to  the  Court  [where  application  is 
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intended  to  be  made  to  the  Registrar  at  his  office,  add,  at  the  office  of 
the  Registrar,  situate  at  ]  on  the 

day  of  at  the  hour  of 

in  the  noon,  for  an  order  that  I  [or  we]  may 

be  at  liberty  to  proceed  to  execution  on  the  judgment  [or  order 
given  [or  made]  against  you  the  Defendant  in  this  action  [or  matter 
on  the  day  of  ,  for  the  payment  of 

the  sum  of  £  and  £  costs, 

[or,  if  the  application  is  for  the  enforcement  of  the  judgment  or  order 
otherwise  than  by  way  of  execution, 

for  an  order  that  I  [or  we]  may  be  at  liberty  to  proceed  to  the  en- 
forcement of  the  judgment  [or  order]  given  [or  made]  against  you 
the  Defendant  in  this  action  [or  matter]  on  the  day  of 

for  the  payment  of  the  sum  of  £  and  £  costs, 

by  ,  (state  the  proceeding  which  the  applicant 

desires  to  takej\ 

and  for  an  order  providing  for  the  costs  of  the  application. 

Dated  this  day  of 

Plaintiff. 


[or 


Plaintiff's  Solicitor]. 


To  the  Registrar  of  the  Court,  and 
To  the  Defendant  (naming  him). 


Note. — The  effect  of  the  above-mentioned  Act  is  to  prevent 
execution  on  or  the  enforcement  of  the  judgment  [or  order]  in  ques- 
tion if  the  Court  is  of  opinion  that  you  the  Defendant  are  unable 
immediately  to  make  the  payment  thereby  directed  by  reason  of 
circumstances  attributable  directly  or  indirectly  to  the  present  war. 
It  is  for  you  to  attend  in  person  or  by  your  solicitor  at  the  time  and 
place  above  mentioned  and  show  this  to  the  Court  if  it  is  the  case. 


(5.) 

Summons  under  Paragraph  (6). 

In  the  County  Court  of 
holden  at 

In  the  matter  of  the  Courts  (Emergency  Powers)  Act,  1914. 

To 

of 

Take  Notice,  that  you  are  hereby  summoned  to  attend  this  Court 
lor   if   the   application   is   intended   to  be   made   to   the   Registrar, 
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at  the  office  of  the  Registrar  of  this  Court  situate  at  ]  on 

the  day  of  ,  at  the  hour  of 

in  the  noon,  on  the  hearing  of  an  application  on  the  part  of 

of  that  notwithstanding  the  provisions  of 

section  1,  sub-section  1  (6),  of  the  above-mentioned  Act  the  applicant 
may  be  at  liberty  to  exercise  the  following  remedy  for  the  purpose  of 
enforcing  the  payment  or  recovery  of  a  sum  of  money  due  from  you 
to.  the  said  [or  in  default  of  the  payment  or  recovery 

of  a  sum  of  money  due  from  you  to  the  said  ],  that  is  to 

say: 

[here  state  the  remedy  which  the  applicant  desires  to  enforce,  accord- 
ing to  examples  in  Schedule] 

and  for  an  order  providing  for  the  costs  of  the  application. 

Dated  -this  day  of 

By  the  Court 

Registrar. 

Note. — The  Courts  (Emergency  Powers)  Act,  1914,  provides  that 
during  its  operation  certain  remedies  for  the  payment  or  recovery  of 
money,  or  in  default  of  the  payment  or  recovery  of  money  (including 
the  remedy  above  mentioned),  shall  not  be  enforced  except  upon 
application  to  the  Court,  and  that  if  on  any  such  application  the 
Court  is  of  opinion  that  time  should,  be  given  to  the  person  liable  to 
make  the  payment  on  the  ground  that  he  is  unable  immediately  to 
make  the  payment  by  reason  of  circumstances  attributable  directly 
or  indirectly  to  the  present  war  the  Court  may,  in  its  absolute 
discretion,  after  considering  all  the  circumstances  of  the  case  and  the 
position  of  all  the  parties,  by  order  defer  the  operation  of  any  such 
remedies  for  such  time  and  subject  to  such  conditions  as  the  Court 
thinks  fit. 

If  you  desire  to  take  advantage  of  the  Act  you  should  attend  in 
person  or  by  your  solicitor  at  the  time  and  place  above  mentioned 
and  satisfy  the  Court  that  your  inability  to  pay  is  due  to  such 
circumstances. 

If  you  do  not  attend  either  in  person  or  by  your  solicitor  at 
the  time  and  place  above  mentioned  such  order  will  be  made  and 
proceedings  taken  as  the  Court  may  think  just  and  expedient. 
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Schedule. 

(a)  That  the  said  may  be  at  liberty  to  levy  a 

distress  for  rent  amounting  to  due  from, 

you  to  him  on  premises  situate  at 

and  known  as  ;  or 

(6)  that  the  said  may  be  at  liberty  to  take, 

resume,  or  enter  into  possession  of  certain  chattels  held  by 
you  under  a  hire-purchase  agreement  made  between  the 
said  and  you  the  said 

;  or 

(c)  that  the  said  may  be  at  liberty  to  resume 

or   enter  into   possession  of  certain  property  situate  at 

;  or 

(d)  that  the  said  may  be  at  liberty  to  exercise 

his    right    of    re-entry   on    certain    property   situate    at 
and  held  by  you  under  him ;  or 

(e)  that  the  said  may  be  at  liberty  to  foreclose 

on  or  to  realise  a  security  for  the  sum  of  £  given 

by  you  to  the  said  ;  or 

(f)  that  the  said  may  be  at  liberty  to  forfeit  a 

deposit  of  £  made  under  a  contract  made 

between  him  and  you  {state  nature  of  contract)  ; 

or 

(g)  that  the  said  may  be  at  liberty  to  enforce 

the  lapse  of  a  certain  policy  of  insurance  for  the  sum  of 
£  granted  to  you  by  the  said 

[or  as  the  case  may  be]. 
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